This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


■I 


JAM 


U.  ) 


jUc  )l  0 


REPORTS 


OF 


CASES 


.:; 


ARGUED  AND  DETERMINED 


IN  THE 


HIGH    COURT   OF    CHANCERY. 


VOL.  I. 


LOMOON  t 

Printed  by  A.  S  poms  wood  e, 
New-  Street.  Square. 


REPORTS 

r  OF 

CASES 

ARGUED  AND  DETERMINED 

HIGHXOURT  OF  CHANCERY 

DURING   THE   TIME   OF 

LORD  CHANCELLOR  COTTENHAM, 

WITH    A    FEW   IN    THE   TIME   OF 

THE  LORDS  COMMISSIONERS, 

AND    OF 

SIR    C.    C.    PEPYS. 

MASTER  OF  THE  ROLLS. 


BY 

J.  W.  MYLNE,^^  R.  D.  CRAIG,  Esgs. 

BARRISTEKS    AT    LAW. 


VOL.  I. 
1835-6.  — 6&  7  WILL.  IV. 


LONDON: 
PRINTED    FOR   SAUNDERS  AND  BENNING, 

(SUCCESaOKS  TO  J.  BUTTERWORTH    AND  SON,) 
43.  PLEET-STRBET. 

1837. 


,  i 


UfiRARY  OF  7 HE 
LA 'V  DEPART MF\T. 


Sir  Charles  C.   Pepys,  Master  qf 

the  Rolls, 
Sir  L.  Shadwell,  Vke-Chancellor, 
Sir  John  B.  Bosanquet,  one  qf  the  Jus- 

tices  qfthe  Court  qf  Common  Pleas, 


Lords  Commissioners 
qfthe  Great  Seal. 


Lord  Cottenham,  Lord  Chancellor. 

Sir  Charles  C.  Pepys,  1  n/r„^^^^  ^/-/i.^  T>^in 

Lord  J.ANGDALE,  J  ^^'^^^  «^^*^  ^^''^• 

Sir  Lancelot  Shadwell,  Vice-chancellor. 
Sir  John  Campbell,  Attornejj'Qeneral. 
Sir  Robert  M.  Rolfe,  SolicitorUieneraL 


TABLE  OF  CASES  REPORTED. 


ix 


Parker,  Watkin  v. 
Pensam,  Humphreys  v. 
Perry  v.  Jenkins 


R 

Reece  v.  Reece 
Rhodes,  Shaw  v. 
Byland  V.  Smith 


Page 
370 
580 
118 


372 

135 

53 


Sanderson  v.  Walker  359 

Selby,  Ellis  v.  286 

Sewell,  Stickney  v.  8 

Shaw  t7.  Rhodes  135 

Shirley  v.  Earl  Ferrers  304 

Shore,  Attorney- General  v.  394 

Shorrocks,  In  the  Matter  of  31 
Shrewsbury  School,  In  the 

Matter  of  632 
Skinners'  Company  v.  Irish 

Society  162 

Slaney  v.  Wade  338 

Smith,  Ryland  v.  53 

Southwood,  Locke  v.  411 

Squire  v.  Campbell  459 

Stanney  v.  Walmsley  361 

Stickney  v.  Sewell  8 

Stiffe  V.  Everitt  37 


Page 
Storey  v.  Lord  John  George 
Lennox  525. 685 


Taylor  v.  Harrison  274 

V.  Waters  266 

Terry,  Biggs  v.  675 

Thornton,  Brown  v.  243 

Todd,  Wilson  v.  42 

Trist,  Coombe  t;.  69 

Turner  v.  Ford  1 

W 

Wade,  Slaney  v.  338 

Walker,  Sanderson  v.  359 

Walmsley,  Stanney  t;.  361 

Walton,  Andrews  v.  360 
Ward,  Attorney-General  v.    449 

Wardle  v.  Carter  283 

Waters,  Taylor  v.  266 

Watkin  v.  Parker  370 

Watkins  v.  Brent  97 

Wescombe,  Angell  v.  48 

Wilson  V.  Todd  42 

Woods  u.  Woods  401 


York,  Archbishop  of,  Met- 
calfe V,  547 


ERRATA. 

Page  8.  in  the  marginal  note,  line  1.  for  «  tnistect,**  read  "  executon;**  and  in  line  IS 
for  «  trustee,"  read  "  executor." 
91.  line  12.  for  <*  note,"  read  «  notice." 
198.  line  7.  from  the  bottom,  for  «  relations,"  read  "  relators.** 

4S2.  last  line,  for  f  who  was,'*  read  «  wheth^  the  Plaintiff,  Susannah  Locke,  was  on 
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TURNER  V.  FORD.  ^^^ 

rilHE  bill  in  this  cause  was  filed  on  the  25th  of  A  lolicitor  of 

•*-    September  isn.  G^tSe*.^ 

Biom  in  Wale 
csnnot  iHwc* 
The  Plaintiffi  employed  Jokn  EoanSf  one  of  the  so-  die  in  the 

licitors  of  the  Court  of  Great  Sessions  in  WaleSf  to  pro-  ""i^v?^^ 
secute  the  suit;  which  he  accordingly  did,  through  his  the  Court  of 
agents  in  London,  who  were  duly  admitted  solicitors  of  ^"'^^^'y* 
this   Court,  from  its  commencement,  until  his  death, 
which  happened  on  the  1 1th  of  July  1827.     He  was  ad- 
mitted as  a  solicitor  in  the  Court  of  Great  Sessions 
on  the  17th  of  September  1794;  but  was  not  admitted 
as  a  solicitor  in  the  Court  of  Chancery  until  the  29th 
of  Naoember  1820.     From  the  death  of  JoAit  Eoans^ 
the  suit  was  conducted,  on  the  part  of  the  Plaintifls, 
by   his  son,   Evan  Eoans^  who  was  also  one  of  the 
solicitors  of  the  Court  of  Great  Sessions  in  JValeSf  until 
Vol.  I.  B  the 
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18S5.  the  death  of  the  latter,  in  Mey  or  Jtme  1855.  Emm 
Evans  was  admitted  as  a  solicitor  in  the  Court  of  Greal 
Sessions  on  the  9th  o(  AprH  1816 ;  but  he  was  not  ad- 
mitted  a  solicitor  in  the  Court  of  Chancery  until 
the  29th  of  November  18S8.  On  the  taxaUon  of  the 
Plaintiffi'  costs,  it  was  objected,  that  JMn  Euans  not 
having  been  admitted  si  Chsaicery  until  the  29th  of 
November  1820,  and  Bean  Eoam  not  until  the  29th  of 
November  1828,  the  Master  ought  to  disallow  their 
charges  for  fees  and  disbursements  as  solicitors  before 
those  dates  respectively,  amounting  to  the  sum  of 
173^  ISs.  6dl,  except  such  as  were  paid  to  the  derk  in 
court.  The  Master  overruled  the  objection,  and  al- 
lowed Aa  cbarges^ 

A  petition  was  now  presented  by  the  Defendants  in 
the  causey  praying  that  it  might  be  referred  back  to 
the  Master  to  review  his  report,  and  that  he  might  be 
ordered  to  disallow  all  the  charges  of  John  Evans  and 
Evan  Eoans  of  dates  prior  to  their  respective  admissions 
in  Chancery,  except  fees  to  clerks  in  court 

Mr.  Spenee  and  Mr.  Sharpe  for  the  petitioners,  said 

the  question  was,  whether  a  person  who  was  a  solicitor 

of  the  Court  of  Great  Sessions  in  ffales  could  practise  in 

the  Court  of  Chancery  in  the  name  ot  a  solicitor  of  the 

Court  of  Chancery,  without  being  himself  adnitted  as 

such.     They  relied  upon  the  statute  2  O.  2.  c  28  {a), 

and  the  cases  of  Vincent  v.  Holt  {b\  Prebble  v.  Bog^ 

hurst  {c)f  Coates  v.  Hdwiyard  {d},  Sumner  v.  Bidgaay  (#)» 

i^d  Hockley  V.  Bantock  {g)^  as  pcoving  the  negative. 

Mr. 

(a)  Made  perpetual  by  50  G.S.  (il)  1  Jhm.  i  Mgtm^  746. 

C.19.  (#)  IbidLlAS. 

{h)  4  Taunt.  452.  (g)  S  Jlfy/n#  <^  Keen^  4S7 
(c)  8  Shm,  S46.  >    1  Rnu,  i 
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Mr.  Biciersteth  and  Mr.  Pembertan,  conirdj  contended  1 8S5. 
that,  upon  the  true  construction  of  the  act,  taking  seo- 
dons  7,  10,  and  27  together,  a  solicitor  of  one  court  of 
equity  was  lo  be  allowed  to  practise  in  the  n«ne  of  a 
solicitor  of  any  other  court  of  equity ;  and  cited  Meddonh 
crqft  T.  Holbrooke  (a),  and  Attamejf^General  ▼.  Malin  {b\ 
which  decided  that  a  solicitor  of  the  Court  of  Chancery 
might  practise  on  the  equity  side  of  the  exchequer, 
without  being  admitted  thare.  Lord  lAfndburst^  in  the 
latter  case^  laid  much  stress  on  the  circumstance  that 
solicitors  in  courts  of  equity  practise  in  the  names  of 
cheir  clerks  in  court. 


The  Master  of  the  Rolls.  Noo,  s. 

The  act  (2  G.  2.  c.  23.)  contains  several  sets  of 
clauses.  The  first  set  relates  to  attomies  admitted  before 
the  1st  of  December  1730;  the  second  to  solicitors  ad- 
mitted before  that  time;  the  third  to  attornies  admitted 
after  that  time ;  and  the  fourth  to  solicitors  admitted 
after  that  time.  Then  come  the  important  clauses  re- 
ferring to  the  antecedent  provisions,  but  not  specifying 
which.  The  first  section  enacts,  that  no  person  shall  act 
as  an  attorney  in  the  name  or  names  of  any  person  or 
persons  unless  he  is  enrolled  in  the  court  in  which  he 
practises.  That  is  as  to  attomies  anterior  to  the  1st 
of  December  1730.  It  then  provides  that  all  attomies 
shall  be  admitted  **  in  the  said  respective  courts  "  after 
the  1st  of  December  1730,  in  manner  after  mentioned. 
There  is  no  doubt,  then,  as  to  an  attorney ;  he  must 
be  admitted,  both  before  and  after  173O9  in  the  court  in 
which  he  practises.  The  second  section  provides  for 
the  examination  of  attornies»  The  third  section  applies 
to  solicitors,  and  is  in  the  same  words  as  the   first 

section, 

(a)  lH.Bi.SO.  (b)  f  Tyrwh.  519.     S.  C.  2  Cr,  4*  J^rv^SOO. 
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18S5«  or  solicitor,  ^^witkoot  being  admitted  and  enrolled  aa 
aforesaid,**  shall  forfeit  fifty  pounds,  and  be  is  made  in- 
capable to  maintain  any  action  or  suit  for  any  fee, 
reward,  or  disbursements,  cm  account  of  prosecuting^ 
carrying  on,  or  defending  any  such  action,  suit,  or 
proceeding. 

To  see  whether  these  solicitors  come  within  the  oper- 
ation of  the  twenty-fourth  dause,  you  must  inquire 
whether  they  were  admitted  and  enrolled  as  before  n^- 
quired  in  the  serenth  and  eighth  clauses,  whidi  must 
be  considered  as  the  clauses  referred  to.  The  seTcnth 
and  eighth  clauses  also  refer  to  antecedent  clauses.  The 
first  clauses  unite  the  cases  of  solicitors  admitted  before 
and  after  the  1st  cS  December  1730:  these  are  the  third 
and  fourth  clauses.  The  third  directs  that  solicitors 
shall  be  admitted  in  the  court  in  whidi  they  practise. 
This  is  dear  as  to  those  admitted  before  the  1st  of 
December  17S0.  There  is  no  particular  specification  as 
to  those  admitted  afterwards;  but  there  is  nothing  to 
vary  their  case  from  that  of  attomies  admitted  after 
1780,  except  the  omission  of  the  words  I  have  men- 
tioned. There  is  nothing  to  put  solidtors  on  a  diflferent 
footing  Irom  attornies  except  the  omission  of  those 
words,  and  no  reason  for  doing  so  appears  in  the  act. 

The  result^  therefore,  if  I  had  to  consider  this  case 
without  reference  to  authority,  would  be,  that  the 
twenty-fourth  section  refers  to  the  seventh  and  eighth^ 
and  that  the  seventh  and  dghth  refer  to  the  third  and 
fourth,  and  that  a  solidtor  must  be  admitted  in  that  court 
in  which  he  practises*  One  reason  for  this  is  the  power 
the  Court  has  over  its  own  officer. 

It  remains  to  be  considered  what  is  to  be  done  as  to  the 
authorities,  —  which  are  nearly  equally  balanced.     The 

first 
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6mis  3ieddamcrqfty^  Holirooke.{a)  IjokA  Ixm^boraugh  IMS. 
is  there  said  to  have  decidad»  Ami  a  Bolicitor  of  the  Court 
of  Chaneoiy  eoaU  practise  on  the  equi^  side  of  the  ex«> 
chequer.  The  report  of  the  case^  however,  is  manifi^ j 
iaaooarate ;  fiir  Lord  lAm^dnnmigh  is  eaade  to  say  that 
the  third  and  sevanth  seotioos  are  coofinad  to  persons  who 
practised  before  the  act  passed ;  whereas  the  seyenth 
section  xeiales  exdusively  to  persons  who  should  practise 
after  the  act.  VimxfU  v.  Hok  {b)  is  an  express  reversal  of 
that  case:  it  is  impossible  to  distinguish  them  in  circum- 
stances. The  other  cases  cited  do  not  apply.  Attorney- 
General  V.  Malin  was  decided  upon  the  twenty-seventh 
section.  Tbb  is  clear  from  what  Mr.  Baron  Baylejf  says. 
That  section  relates  particularly  to  the  Court  of  Ex- 
chequer, and  does  not  apjdy  to  this  case.  Lord  Lg^ndhurstf 
however,  in  his  judgment,  throws  out  observations  as 
to  the  general  construcdon  of  the  act,  to  which  it  is  im- 
portant to  attend.  He  says  the  clauses  as  to  attomies 
and  solicitora  are  the  same.  If  so,  it  is  clear  that  an  i^- 
tomey  could  not  practise  in  the  name  of  an  attorney,  (c) 
I  cannot  follow  hb  reasoning  as  to  the  distinction  of 
proceedings  in  Chancery  being  earned  on  in  the  names 
of  derks  in  court;  because  all  the  prior  clauses  would 
be  perfectly  useless  if  the  derk  in  court  is  to  be  con* 
sidered  the  solicitor  carrying  on  the  cause,  (tf)  Al- 
though the  clerk  in  court  is  the  officer  of  the  court,  yet 
the  solicitor  is  recognised  bb  the  solicitor  in  the  cause: 
he  takes  in  his  bill  in  his  own  name,  and  costs  are 

ordered 

(a)  1  H.  Bl.  50.  had  the  Court  of  Exchequer  in 
{hY^Taiml.4S2.  viewinfnuniDgtheact;  and  he 
(tf)  Except  under  the  Bpecial  refers  to  the  twenty-seventh  sec- 
authority  giyen  by  sect,  la  tion,  which  exempts  from  the 
(ji)  This  difficulty  is  alluded  c^eration  of  the  act  (amongst 
to  |)y  Lord  Ltfmikmni  in  hit  other  persons)  the  attomies  or 
judgment;  but  he  disposes  of  it  clerks  of  the  office  of  the  King's 
by  saying,  that  the  legislature  Remembrancer. 
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1855. 


ordered  to  be  peid  to  him  in  his  own  name.  The  reeoltt 
therefinre,  of  all  these  authorities  is,  that  judges  have 
diflbred  directly  on  the  same  point ;  and  where  the  d^ 
cisions  have  been  on  different  points,  the  obserrations 
made  do  not  aflbrd  any  guide  to  a  decision  on  the 
present  case.  My  opinion  is  that,  upon  the  true  con- 
struction of  the  act,  a  solicitor  of  one  court  of  equity 
cannot  act  in  the  name  of  a  solidtor  of  another  court  of 
equity.    The  Master  must,  therefore^  review  his  taxation* 


Rolls. 
Two  tnisteet 


STICKNEY  w.  SEWELL. 


RICHARD  ALLEN,  by  his  will,  dated  the  8th  of 
September  1811,  directed  his  executors,  William 
SeweU  and  John  WooUsey,  to  place  out  at  interest  the 
monies  to  arise  from  the  sale  of  certain  real  estates,  and 
from  the  conversion  of  bis  personal  estate,  after  pay- 
One  of  thein^  ment  of  bis  funeral  and  testamentary  expenses,  specific 
mrt^of  the'^  legacies,  and  debts;  and  he  authorised  and  empowered, 
ordered  and  directed,  his  said  executors,  in  their  names 
to  put,  place,  and  continue  out  at  interest  on  gpvem- 
ment  real  or  personal  security,  one  third  pan  of  the 
said  monies  during  the  joint  lives  of  his  son  Richard 
sasort  b^one  *"^  Mary  bis  wife^  and  the  life  of  the  longest  liver  of 
bankrupt  ID  them,  and  to  pay  the  dividends,  interest,  and  annual 
then  the  mort-  P^duce  to  his  said  son  Richard  for  his  life,  and  after 


powered  bj 
will  to  lend 
money  on 
government 
real  or  per- 
aonal  security. 


fund  to  the 
other  tniatee 
and  his 
partner  in 
trade,  upon 
mortgage. 
The  mort- 


gaged pro- 
perty, which 
consisted,  in 
part,  of  a  wind- 
mill, a  water- 


bis  decease,  to  the  said  Mary  his  wife  for  her  life;  and 
after  the  death  of  the  survivor  of  them,  the  testator 

gave 


mill,  and  a  house  in  a  town,  beinff  sold,  produced  connderably  less  than  the  sum  ad- 
vanced.   The  executors  were  held  liable  for  the  deficiencv. 

SenMe^  so  mUch  as  two  thirds  of  the  value  should  only  be  advanced  upon  pro- 
perty of  a  permanent  value,  as  freehold  land,  and  not  upon  houses  or  buildings; 
still  lest  upon  buildings  used  in  a  trade,  and  whose  value  depends  upon  the  absence 
of  competition  in  that  trade. 
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gave  the  principal  money,  directed  to  be  placed  out  at       1895. 
interest  during  their  liyes»  unto  all  their  children  who 
should  be  then  living. 

The  will  contained  similar  provisions  with  respect  to 
the  other  two  thirds,  in  favor  of  his  daughter  Mar^mrH 
Mankamj  the  wife  of  William  Siickney^  the  Plaintifi; 
and  her  husband  and  children,  and  his  daughter  Mary, 
the  wife  of  James  MartUm,  and  hor  husband  and 
children. 

The  testator  declared  it  to  be  his  iQind  and  will,  that 
his  said  executors  should  not  be  answerable  or  anywise 
accountable  for  any  loss  which  might  happen  of  any  of 
the  monies  thereinbefore  directed  to  be  placed  out  at 
interest  as  aforesaid,  so  as  such  loss  happened  without 
their  wilful  default;  but  such  loss  should  be  borne  by 
the  person  or  persons  respectively  enUtled  ^  to  such 
monies ;  nor  should  they  be  answerable  or  accountable 
for  any  more  of  his  monies  or  estate  than  should  come 
into  their  hands,  nor  for  the  acts,  receipts,  or  payments 
of  each  other,  but  each  of  them  for  his  own  acts  and 
payments  only. 

The  testator  died  in  the  course  of  the  year  1811* 
The  real  estates  directed  to  be  sold  were  sold  by  the 
executors  accordingly. 

In  February  1815,  Sewett,  in  pursuance  of  the  power 
of  investment  contained  in  the  will,  lent  to  WooUsey, 
his  co-executor,  and  John  Seeker,  who  was  WooUse^s 
partner  in  trade,  the  sum  of  SOOO/.  on  mortgage  of  cer- 
tain freehold  and  copyhold  hereditaments  belonging  to 
them  respectively,  situate  in  Swajkld,  North  fVabham, 
and  Great  Yarmouth,  in  Norfolk  ^  the  mortgage  deeds 
bearing  date  the  I5th  of  February  1815. 

On 
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IS$5.  Od  die  8l8t  otMay  18S1,  a  oommitsioo  of  Imkrapt 

was  ifliucd  agaiDst  IfooUsey  and  Seeker^  uoder  whkh 
they  were  declared  bankrupU.  Tbene  was  then  due  fiMi 
them  on  the  security  of  the  mortgage  a  sum  of  S193L  3s. 
Under  an  order  in  the  bankntpccy,  the  mortgaged  pre- 
miaes  were  put  up  for  sale  by  public  anetion  on  the  8th 
of  September  IBSl^  when  such  part  as  belotiged  lo 
WiBoBtey  was  sold  for  AGOLf  and  such  part  as  belonged 
t0  Seder  for  1610/«,  anonnting  to  2170L;  vhkh  sum, 
by  deducting  202^.  Ss.  3d.  for  the  expenoes  of  obtaining 
the  order,  and  of  the  sales,  was  reduced  to  1967/.  16s.  9d.; 
and  this  eom  being  deducted  from  the  suns  of  $1981. 3s., 
lea  12251.  &§.  Sd.  The  latttt*  sum  was  proeed  by  the 
Defendant  Sewell  under  the  oommission,  and  he  re- 
oeiyed  a  dividend  of  Is.  6d*  in  die  pound  upon  such 
proo(  amounting  to  91/.  17s.  lOd.  That  part  of  the 
property  included  in  the  mortgage  which  had  belonged 
to  Seeker  having  been  purchased  on  behalf  of  the  De- 
fiwidant  William  Sewellt  in  order  that  it  might  be  resold 
to  a  greater  advantage  for  the  benefit  of  the  testator's 
estate»  it  was  afterwards  sold  for  1700^  b^uig  an  ad- 
vance of  901.1  which  latter  sum,  by  deducting  SL  14s.  W. 
as  the  expenses  of  the  second  sale,  was  reduced  to 
81/.  5s.  Sd.  The  Defendant  Sewell  also  received  for 
interest  upon  the  purchase  monies,  and  for  rent  of  the 
mort^^iged  premises,  107/.  155.  Sd.;  and  after  deducting 
that  sum,  and  the  sums  of  91/.  17s.  lOd.  and  81/.  Ss.  Sd» 
(making  together,  280/.  185.  9d.\  from  the  sum  of 
1225/.  65.  3i/.,  there  remained  the  sum  of  944/.  Is.  6dL, 
which  was  considered  by  SeweU  as  a  total  loss. 

Seeker's  part  of  the  property  consisted  of  a  dwelling- 
house,  outbuildings,  yard,  and  garden;  and  a  water- 
mill,  cottage,  and  granaries  adjoining,  and  about  sixteen 
acres  of  araUe  and  meadow  land ;  and  also  a  wind-mill 
and  about  two  roods  and  thirty  perches  of  arable  land, 

respectively 
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respecdyely  situate  in  North   WaMam  snd  9wq^Udf        1885. 
which  are  adj<Nning  parishes.   WooUse^n  was  a  dweltkig- 
hoQse,  with  the  yard,  garden,  and  appnrtenanees,  sitnate 
in  the  market-place  in  Qreat  Yarmotdh. 

The  bill  was  ffled  in  the  year  181^,  by  Mr.  and  Mn. 
Siicin€f  and  their  children,  and  Ma9y  Atten^  the  widow 
of  the  testator's  son,  and  her  diildren,  against  the  exe- 
cutors and  Mr.  and  Mrs.  Marston  and  tbdr  children ; 
and  it  prayed  that  an  account  might  be  taken  of  the 
personal  estate  of  the  testator,  and  of  the  produce  of 
the  real  estates  directed  to  be  sold,  and  that  the  clear 
residue  might  be  invested  in  the  ftinds,  or  upon  real 
securities,  for  the  benefit  of  tiie  persons  entitled  under 
the  will. 

By  the  order  on  further  directions,  the  Master  was 
directed  to  inquire  whether  the  8000/.  inyested  on  the 
security  of  a  mortgage  from  John  WoolUey  and  John 
Seeker^  was  advanced  and  properly  invested  pursuant 
to  the  directions  contained  in  the  will  of  the  testator, 
Richard  AUen^  and  whether  any  and  what  part  of  such 
sum  of  8000/.  had  been  lost  in  consequence  of  such 
investment;  and  he  was  to  be  at  liber^  to  state  any 
special  circumstances. 

On  the  part  of  the  Defendant  Senell  a  state  of  fiicts  was 
carried  in  before  the  Master,  and  aflBdavits  were  filed, 
to  shew  that  the  value  of  the  property  in  the  year  1815 
was  such  as  to  aflTord  an  ample  security.  The  affidavit 
of  one  of  the  witnesses,  an  appraiser  long  resident  on  the 
spot,  stated  Secher'n  part  of  the  property  to  have  been 
worth  S500/.  in  the  year  1815.  In  the  judgment  of 
another  witness,  a  surveyor  and  land  agent,  who  had  also 
long  lived  at  North  Wahham^  the  same  property  was,  in 

that 
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1885.  that  year, «  very  ample  and  competent  secarity  for  2S00{. 
or  2800/.  Another  witness,  an  estate  agent,  for  many 
years  intimately  acquainted  with  Seeker's  part  of  the  pro- 
perty, considered  that,  in  the  year  i  8 1 5,  it  was,  in  addition 
to  WooUsn^s  property  at  Yarmouth^  which  he  had  been  in- 
formed and  believed  was  worth  1200^,  or  thereabouts,  an 
ample  and  competentsecurity  for  SOOOL;  and  he  gave  the 
following  reasons  for  his  opinion,  viz.,  —  that  the  paro- 
chial rates  were  then  very  low,  and  nearly  nominal ;  that 
the  dwelling-house,  granary,  and  stables  had  then  been 
built  only  about  thirty  or  thirty-five  years,  and  were 
substantial;  that  much  of  the  land  was  of  excellent 
quality ;  that  the  rental,  from  1818  to  1816,  to  a  respect- 
able tenant,  was  250/.  per  annum ;  and,  subsequently, 
180/.  per  annum,  until  within  the  last  four  or  five 
years ;  that  there  was  at  that  time  only  one  other  wind- 
mill in  the  neighbourhood,  whereas  there  were  now  (in 
June  1834)  three  others ;  that  it  was  at  that  time,  and 
was  still,  customary  to  lend  money  on  mortgage  at  two 
thirds,  and  in  many  instances  at  three  fourths  of  the  es- 
timated value  of  the  property;  that  it  was  usual  to 
estimate  the  value  of  property  of  this  mixed  description 
at  twenty-five  years'  purchase,  after  deducting  all  out- 
goings ;  and  that  the  great  depreciation  in  the  value  of 
mill  property  in  the  neighbourhood  of  North  fVal^am 
had,  in  the  witness's  opinion,  taken  place  only  within  the 
last  four  or  five  years. 

An  appraiser  and  house  and  estate  agent,  who  had 
resided  forty  years  in  Yarmcuth^  stated  the  value  of 
Wooilsey*s  part  of  the  property  to  have  beei^  in  the 
year  1815,  1200/.  at  the  least  Two  other  witnesses 
living  in  the  town,  one  a  builder,  the  other  a  house 
agent,  considered  the  same  property  as  having  been 
worth,  in  1815,  at  least  from  1200/.  to  1300/. 

Their 
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Their  reasons  were,  that  Yamunah  was  then  in  a  1885. 
very  flourishing  condition,  and  that  property  there,  ge- 
nerally, was  then  worth  double  its  present  yalue;  that 
the  house  was  a  corner  house,  with  a  good  shop,  and  well 
situated  for  trade ;  that  seven  or  eight  years  since,  when 
a  considerable  depreciation  in  property  at  Yarmouth  had 
taken  place,  1000  guineas  were  offered  for  it  by  a  re- 
spectable chemist  and  druggist,  and  refused ;  that  the 
net  rental  in  1815  was  50/.  per  annum,  which,  at 
twenty-five  years'  purchase,  would  render  the  property 
worth  1250/. 

The  Master  reported  that,  upon  consideration  of  the 
state  of  facts,  and  of  the  evidence  read  before  him,  he 
found  that  the  sum  of  dOOO/.,  invested  on  the  security  of 
the  mortgage  from  WooUsiy  and  Seeker^  was  not  ad- 
vanced and  properly  invested  pursuant  to  the  directions 
contained  in  the  will ;  and  he  allowed  the  Defendants  the 
sum  of  2459/.  Ids.  id.  only,  part  of  the  sum  of  3000/., 
contained  in  their  discharge ;  and  he  disallowed  the  sum 
of  202/.  Ss.  Si/.,  and  8/.  145.  4c/.,  the  expenses  incurred  in 
the  sale  of  the  mortgaged  premises.  And  he  found  that 
the  sum  of  751/.  45.  6</.,  part  of  the  8000/.,  had  been 
lost  in  consequence  of  such  investment  as  before  men- 
tioned. 

The  Defendant  Sewell  took  exceptions  to  the  Master's 
report 

Mr.  Pemberton  and  Mr.  Sharpe^  in  support  of  the  ex- 
ceptions, contended  that  a  trustee  should  not  be  charged 
with  the  deficiency  of  a  security,  when  that  deficiency 
has  been  occasioned  by  the  depreciation  of  agricultural 
produce,  and  by  a  diminution  in  the  value  of  the  pro- 
perty, arising  from  special  circumstances  which  could 
not  have  been  foreseen;  and  they  relied  on  the  authority 

given 
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IS8&       gnto  by  the  will  to  place  out  the  nanqr  upon  pcnoaal 

Smnu.  Mr.  BickersUth  and  Mr.  BoupeU^  contra. 

Mr.  Siddwtiomf  Tor  the  Defendants,  the  Marstons. 


Nq9.  19.  The  Master  of  ike  Rolls  (after  stating  the  will,  the 

loan,  and  the  terms  of  the  reference) : 

The  Master  has  found,  that,  with  reference  to  the 
▼alue  of  the  property  in  1815,  there  was  not  a  sufficient 
investment  The  reference  gives  him  the  power  of 
making  a  much  wider  inquiry;  but  he  has  confined 
himself  to  the  question  of  value;  and  the  cause  now 
comes  on  upon  exceptions  to  the  Master's  report 

A  question  might,  however,  be  made,  whether  a 
power  to  invest  actually  arose.  The  power  was  not  to 
commence  until  the  estate  was  clear,  and  all  realised, 
and  it  was  only  intended  to  secure  the  share  of  the 
residuary  legatees. 

Now,  it  is  clear  from  the  pleadings,  that  this  was  not 
an  ascertained  residue.  The  investment  of  1815  took 
place  befere  the  estate  had  been  wound  up. 

[His  Honor  here  stated  in  detail  the  affidavits  as  to 
the  value.] 

The  Master  might  also  have  taken  into  consider- 
afion,  that  the  will  gives  the  executors  an  authority  to 
lend  money  on  real  or  personal  securities.  Whether 
this  was  a  proper  investment,  or  not,  was  quite  open  to 
the  Master  to  inquire.     The  testator  intended  that  the 

estate 
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estate  ihoold  have  the  benefit  of  the  exeaiU>i»'  diiere*  IBU. 
tion;  but  they  lend  to  themselyes.  In  the  case  of 
Langsion  v.  OUivant  (a),  the  will  had  given  the  executors 
a  powcff  t0  lead  on  personal  security*  *  The  loan 
was  within  the  terms  of  the  aatfaority,  but  the  Coart 
thought  that  the  authority  did  not  extend  to  an  ao- 
cooMBodatiooy.  which  was  what  had  there  taken  plaee^ 
and  the  eaecutor  was  heU  liable. 

These  exoqitions,  however^  are  upoo  the. question  of 
value.  The  result  beinfj^  that  trust  money  to  the 
amount  of  7S0l.f  besides  interest^  is  lost,  the  burthen  of 
pifoof  of  sufficient  value  Kes  upon  the  executors.  To 
advance  two  thirds  is  admitted  to  be  within  the  rule 
of  ordinary  prudence;  but  that  is  with  reference  to  pro- 
per^ of  a  permanent  value*  as  freehold  land.  The 
same  ride  does  not  apply  to  property  in  houses,  which 
fluctuates  in  valuer  and  is  always  deteriorating. 

Nearly  twenty  years  have,  in  the  present  case^  elapsed 
between  the  investment  and  the  loss.  Twenty  jean* 
wear  and  tear  of  a  house  necessarily  lessen  its  value. 
The  observation,  that  the  rule  as  to  lending  two  thirds 
is  good  only  with  reference  to  property  of  a  permanent 
value»  applies  particularly  to  the  house  in  Yarmoutk^ 
and  in  some  degree,  also,  to  Secker^s  part  of  the  pro^ 
perq^.  There  were  only  sixteen  acres  of  land,  com- 
prising but  a  small  part  of  the  value  of  S500/.,  put  upea 
his  part  of  the  property  by  the  Witnesses.  One  of  the 
witnesses  states,  as  a  cause  that  raised  the  value,  that 
there  was  only  one  other  wind-mill  there  in  1815, 
whereas  now  there  are  three.  You  cannot  say  that  that 
is  a  proper  investment  which  derives  its  value  from  the 
accidental  absence  of  competition  in  trade. 

There 

(a)  Coop,  35. 
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1685.  There  is  no  evidence  of  a  ▼aloation  Imving  been  made 

in  the  year  1815. 

There  is  another  view  of  this  case,  which  is  not  strictly 
within  the  finding  of  the  Master;  namely,  that  the  rent 
of  Secker^B  property  up  to  1816  was  250^,  and  after- 
wards 180/.;  so  that  one  year  after  the  investment  the 
annual  value  fell  so  much  as  70/.  Suppose  this  invest- 
ment had  not  been  made  for  the  executors'  own  benefit, 
and  this  fall  had  come  to  their  knowledge;  would  they 
have  permitted  the  money  to  remain  on  an  investment 
which  had  fallen  so  much  in  value  in  one  year?  The 
utmost  value  the  Defendant's  witnesses  put  upon  this 
part  of  the  property  in  1815  was  3500/.;  and  they  say 
that  property  of  that  description  is  estimated  at  twenty- 
five  years'  purchase.  Now,  250/.  at  twenty-five  years' 
purchase  would  be  6250/.,  and  even  at  180/.  it  would 
be  4500/.  This  shews,  therefore,  that  there  is  a  great 
want  of  accuracy  in  the  statements  of  these  witnesses 
as  to  value.  So,  if  the  rent  of  the  house  was  only  50/.  in 
1815,  it  is  impossible  that  the  house  could  have  been 
worth  1200/. 

The  result  of  the  whole  case  is,  that  there  are  many 
grounds,  upon  every  one  of  which  these  parties  would 
be  liable,  even  if  I  did  not  think  that  the  Master  had 
come  to  a  right  conclusion  as  to  the  value ;  but  I  think 
that  as  to  value  the  Master  has  come  to  a  right  con- 
clusion.    Hie  exceptions  must,  therefore,  be  overruled. 
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ISM. 


CURRIE  V.  NIND.  Rolu. 

1839. 

r\AVIB  COOKESj  Esq.  by  his  will,  bearing  date  the       Jan.  is. 

Sd  of  M(n^  n55f   devised  to  Stephen  Lam  and  A  testator 

Peter  Garden^  and  their  heirs,  all  his  copyhold  mes-  copyhold 

suaires  and  hereditaments  in  htm  Lauton^  within  the  estate  to  tnit> 

*  ^ees  ID  trasty 

manor  of  BuckholiSj  in  the  county  of  Essex^  and  which  for  his  wife 

he  had  surrendered  to  the  uses  of  his  will,  in  trust  for  ^^^  Ufei  with 

'  ,       remainder  m 

his  wife  Mofy  Cookes^  and  her  assigns,  for  her  life,  with  trust  for  such 

remainder  upon  certain   trusts  for  the  benefit  of  the  ^^JJSd'apK 

testator's  children ;  but  he  directed,  that  if  he  should  point  by 

die  without  issue,  his  trustees,  or  the  survivor  of  them^  ^tested  b^ 

should  surrender  the  said  copyhold  premises  to  the  use  ^■'^^  wit- 

of  such  person  or  persons,   and  for  such  estate  and  remainder 

estates  as  his  said  wife,  by  her  last  will,  or  any  deed  in  ^T^**-    ^^. 

writing  under  her  hand,  duly  executed,  and  attested  by  again,  and  she 

three  or    more  credible  witnesses,    should   direct  or  huJi^^j^ft^ 

appoint;  and,  in  default  of  such  appointment,  to  the  use  their  marriage, 

of  the  testator's  brother,  his  heirs  and  assigns.  t^tedbyd^ree 

witnesses,  in 
The  pursuance  of 

the  power, 
appointed  the  estate,  and  directed  the  sunriyiog  trustee  of  her  former  hu^ 
band's  will  to  surrender  it  to  the  use  of  a  mortgagee,  in  trust  to  secure  the  sum 
of  1600/.  and  interest,  and  subject  thereto  to  the  use  of  the  husband  and  wife, 
for  thdr  joint  Htcs,  and  the  hfe  of  the  survivor,  and  after  the  decease  of  the 
survivor,  incase  there  should  be  any  daughters  or  younger  sons  of  the  marriage^ 
upon  trust  to  sell  and  divide  the  produce  among  such  daughters  or  younger  sons ; 
and  if  there  should  be  none  sucli,  then  upon  trust  to  surrender  the  estate  to  the 
use  of  such  persons,  as  the  wife  should  by  will  or  deed  attested  by  three  wit- 
nesses appoint,  and  in  defiiult  of  such  appointment,  to  the  right  heirs  of  the  wife. 
A  surrenaer  was  made  to  the  mortgagee  accordingly.  The  husband  and  wife  after- 
wards sold  the  estate,  and  the  mortgage  was  paid  off  out  of  the  purchase  monev; 
the  husband  and  wife  ioined  with  the  mortgagee  in  surrendering  to  the  use  of  tne 
purchaser,  and  they  all  released  to  him  all  their  interest,  by  a  deed  attested  by  two 
witnesses  only :  Held,  that  the  purchaser  could  make  a  good  title,  by  the  aisittance 
of  the  statute  of  27  Eiiz,  c,  4.  (against  voluntary  conveyances^)  without  shewing 
that  there  were  no  daughters  or  younger  sons  of  the  wife's  second  marriage. 

Vol.  I.  C 
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The  testator  died  without  issae.  Peter  Garden  died 
in  the  lifetime  of  the  testator.  Stephen  Ixem^  as  sar- 
viving  trustee,  was  admitted  to  the  copyhold  premises. 

Mary  Cookes^  the  widow,  afterwards  intermarried  with 
Jiujmas  Welckman  Wynne. 

By  an  indehture  of  tb^  ISth  of  Nij^xnAnt  ITT^  made 
between  T.  W.  Wynne  and  Maty  his  wife^  ef  the  Itffk 
part,  the  said  Stephm  Law^  of  the  ^eeefid  part,  mmi 
PkUip  iurton^  t>f  t!he  third  part,  and  attested  by  ikrelt 
witnesses,  reciting,  that  the  said  PhUip  Burtm  tiad  HgiMd 
to  lend  T.  W.  Wynne^  and  his  wife,  16001.  upon  a  moit- 
gftf^  or  conditional  surrender  of  the  copyhold  tptiemlwa» 
H  ws(s  witnessed  that  T.  W.  Wytme^  and  Mmy  his  wife, 
in  pursuance  of  the  will,  and  of  Che  power  and  aniiiority 
thereby  given  to  the  said  Maty^  did  appoint  the  said 
copyhold  premises  unto  and  for  «nch  uses,  estates  in^ 
tents,  and  purposes,  and  under  and  subject  to  Sttdi 
provisoes  as  were  thereinafter  mentioned  conMrniugthfe 
same.  And  in  order  thereto,  and  for  thut  pcirpofie^ 
the  said  T.  W.  Wynne^  and  Maty  his  wife,  did  <Kre«t 
and  appoint,  that  the  said  5.  Law  should,  in  pctrsnanoe 
of  the  said  will,  according  to  the  custom  of  the  said 
manor  of  Ruckhdts^  alone,  or  jointly  with  the  said 
T.  W.  Wynnef  and  Mary  his  wife,  surrender  the  same 
premises  to  the  use  and  behoof  of  the  ssiid  P.  Barton^ 
his  heirs  and  assigns,  in  trust,  in  the  first  place,  for 
securing  unto  the  said  P.  Burton  the  sum  of  1600/.  Mid 
interest;  and  subject  thereto^  to  the  use  of  the  said 
71  W.  Wynney  and  Mary  his  wife,  during  iSieir  joint 
lives,  and  the  life  of  the  survivor  of  them ;  and  after  the 
decease  of  the  survivor,  in  case  there  should  be  ai|y 
daughter  or  daughters,  younger  son  or  yeunger  sons  «pf 
the  said  marriage,  in  trust  to  sell  the  said  copyhold 

premises^ 
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(wemisest  and  pay  .and  divide  the  pwcba^  moQ^»  sSm 
dedacdng  expenses,  unto  or  amoi^  j^^  dnHgh^ 
or  daughters,  younger  son  or  younger  sons,  if  more 
than  <oiie  of  Abem*  m  such  ^res  .qr  pi^opoitions  las^e 
said  T.  W.  Wynne^  #nd  14ieay  his  wif%  car  the  jsmnivor 
of  diesi,  should  by  deed  or  wiU  ^appoiot^  >a9d  in  defiiuk 
of  «iigr  such  appointment,  to  dmde  the  same  .amongiit 
such  cbildrea  equally,  if  more  than  ooe;;  and  if  bii^ 
one  auch  4:hUd,  then  to  pay  the  same  .Ip  ^uob  ^wa 
child ;  and  if  thene  should  not  be  any  f  uch  .dai^wb^ 
or  daughters,  yowger  sons  or  younger  son. of  the  said 
marriage,  living  at  the  decease  of  the  .survivor,  of  th^ 
said  Tm  fV.  JVytme,  and  Man/  his  wife,  then  upon  tcimt 
to  nunsender  the  said  copyhold  premises  to  .the  use  of 
such  pecson  or  persons,  and  for  auch  ,estate  and  estatsp 
as  the  said  Maty,  wife  of  the  said  T.  W.  Wjpm^  ^^otr 
withstanding  her  coverture^  or  whether  oovert  or  not, 
should,  by  her  last  will,  or  any  deed  jn  writing  .HPlder 
her  hand,  duly  eitecutedv  and  attested  by  three  or  more 
CDedible  witnesses,  appoint,  and  in  defauU  of  suqh 
appointment,  then  to  the  right  heirs  Qf  the^aid  Jioiy 
Wyfme.  The  indeatuie  then  ooatained  a  .4X>ve«ant  by 
71  W.  Wjfnne^  for  himself  and  Avifi^  to  indemnify 
S.  Lam  against  any  oonaeqnences  lof  /his  .surrendering, 
or  joining  in  sumreodeiii^  the  premises  to  Uieu^e  of 
P.  Burton. 

On  the  same  day  &  Zai^  and  T.  W.,  Wfffuuy  and  Jfiarg 
his  wife  (she  being  .first  jolely  and  .secretly  teSKmined 
and  consentHig,)  duly  surrendered  the  copyhold  pre- 
mises to  the  use  of  P.  BunUm^  to  hold  to  him,  his  heics 
and  assigns,  upon  the  same  trusts,  and  lo  «and  £pr  :the 
same  uses,  intents,  and  purposes,  and  subject  lo  the  same 
poweis,  provisions,  condidons,  limitations,  and  agree- 
ineBts,  as  were  set  forth  io  theJast-menUonedindentuiie; 
and  at  a  court  held  on  the  10th  of  Jl%  1775,  P.MurUm 
C  2  was 
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1S9S.  Mr*  Prett&n  and  Mr.  TWrnr,  for  tbe  porohaser. 

If  the  vendors  insist  that  tbe  deed  of  1774  b  void  as 
a  volaatary  settlement,  they  are  driven  back  to  the  will; 
of  tbe  power  under  which  there  was  afterwards  no 
execution.  The  children  claim  under  a  deed  executed 
by  three  witnesses  in  pursuance  of  the  will :  they  claim, 
therefore,  under  the  will.  In  a  case  under  the  statute 
of  the  27th  of  Eliz.,  this  Court  has  no  right  to  give 
a  purchaser  more  title  than  he  has  acquired  by  his 
purchase  deed.  A  married  woman  is  under  disability, 
except  with  regard  to  the  execution  of  a  power.  She 
cannot  be  bound  by  any  contract,  not  executed  in  the 
specific  mode  in  which  she  is  empowered  to  treat  Then, 
the  vendors  claim  under  the  very  deed  they  attempt  to 
impeach :  they  derive  their  title  under  the  pei-sons  who 
were  respectively  mortgagee  and  tenant  for  life  under 
that  deed.  A  ^fime  covert  is  not  within  the  27th  JE/ta. 
when  she  has  the  fee,  nor  when  she  has  only  a  power. 
This  is  the  wife's  estate.  There  is  no  authority  that  a 
court  of  equity  will  rescind  a  transaction  entered  into  by 
ajhne  covert  with  the  concurrence  of  her  husband.  A 
surviving  wife  cannot  be  relieved  against  a  settlement 
made  during  covermre^  Then,  as  to  the  time  that  has 
elapsed.  No  time  ran  until  the  death  of  the  survivor  of 
the  husband  and  wife.  Children  are  not  tbe  only  objects 
who  could  claim.  The  wife  retained  a  power  of  ap- 
pointing to  the  estate  by  any  instrument  attested  by 
three  witness^  and  she  may  have  made  an  appointment 
a^er  ttie  execution  of  the  setdement  The  vendors  take 
their  title  wholly  under  the  limitations  which  are  sup- 
posed to  be  voluntary.  A  trustee  cannot  set  up  a  title 
adverse  to  the  trusts  of  the  settlement  under  which  he  is 
a  trustee.  The  Court  has  uniformly  refused  to  compel 
a  purchaser  to  take  a  title  depending  upon  the  de- 
struction of  a  voluntary  setdement,  which  may  be  made 

good 
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gpoA  not  wis  by  the  $in8lle9t  considentfioD,  but  even  by  19S& 
fiubaequ^t  consideratioa^  The  bond  of  1788  provef 
tbat  ther«  was  tbw  aame  doubt  about  the  title;  the Umit- 
atiooa  may  not  have  been  sftent.  The  effect  of  th^ 
sMsktfi  i9»  that  the  deed  by  which  a  voluntary  9ettlement 
is  madei  is  abyolgtt^Iy  void  as  against  subsequent  pur- 
chaser^ 

Mr.  Pemberton^  in  reply. 

If  the  settlement  in  this  case  is  not  to  be  considered 
voluntary,  then  no  post-nuptial  settlement  can  be  con- 
sidered voluntary.  It  is  not  to  be  presumed  that  a 
▼iJuntary  settlement  has  been  made  good  by  matter  e» 
postjaetch  It  has  never  been  decided  that  the  Court 
will  not  enforce  a  specific  performance  because  the  title 
depends  upon  ihe  destruction  of  a  voluntary  settlement. 
If  it  were  necessary  for  the  vendors  to  claim  under  the 
will,  the  Court  would,  in  favour  of  a  purchaser,  supply 
the  defect  in  the  execution  of  the  power  by  the  deed  of 
1788,  against  the  wife,  for  she  was,  as  to  the  power,  a 
feme  sole.  The  deed  of  1774  must,  in  favor  of  a  pur- 
chaser, be  read,  as  if  the  limitations  for  the  benefit  of 
the  children  had  been  omitted;  those  which  will  then 
remain  are  those  in  favor  of  the  mortgagee  and  the 
settlor  only.  It  will  not  be  said  that  the  limitation  to 
Mrs.  Wiffme  in  fee  is  void.  If  the  limitations  in  favor 
of  the  children  are  to  be  struck  out  for  one  purpose,  they 
must  be  fbrall. 


The  Mastsr  of  ihe  Rolls  (after  stating  the  deeds        isss. 
and  surrenders) t  •'""•  *^' 

The  purchaser  objects  that  the  rights  of  the  children 
of  Mr.  and  Mrg.  Wynnes  if  there  were  any,  are  not 
bound  by  these  deeds  and  surrenders;  first,  because 

C  4  the 
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1&S6.  the  deed  of  1788,  being  attested  by  two  witnesses  only, 
is  not  a  good  ^ecution  of  the  power  under  the  will  of 
1755 ;  secondly,  because  the  settlement  of  1 774  being  of 
the  wife's  estate,  made  during  coverture,  is  not  Yolun- 
tary;  thirdly,  because  a  married  woman  is  not  within 
the  statute  of  Elizabeth  f  and,  fourthly,  because  Burton 
was  a  trustee  as  well  as  a  mortgagee;  and  as  the  pur- 
chaser took  from  him  with  notice  of  the  deeds,  he  took 
subject  to  all  the  prior  trusts. 

It  was  answered,  that  if  the  deed  of  1788  were  to  be 
considered  as  an  execution  of  the  powers  in  the  will  of 
1755,  the  covenant  in  &vour  of  a  purchaser  would 
supply  the  defect  of  the  witnesses,  but  that,  in  fiict,  the 
deed  of  1774  had  exhausted  all  the  powers  reserved  in 
the  will;  and  the  deed  of  1774  beings  so  &r  as  the 
estates  of  the  children  were  concerned,  purely  volun- 
tary, was  capable  of  being  destroyed  to  the  extent  of 
such  interests  by  a  sale  to  a  purchaser  under  the  statute 
of  Elizabeth  i  and  that  the  deed  of  1788,  and  the  sur- 
render made  to  effectuate  it,  had  defeated  the  voluntary 
settlement ;  and  acting  upon  the  estates  of  the  settlors, 
unaffected  by  the  estates  of  the  children  so  voluntarily 
settled,  gave  a  good  title  to  the  purchaser. 

No  case  was  cited  in  support  of  the  positions  main- 
tained by  the  purchaser ;  but  I  have  considered  the  se- 
veral points  made,  and  have  referred  to  the  authorities 
bearing  upon  them,  and  I  am  of  opinion,  first,  that  the 
circumstance  of  the  deed  of  1788  being  attested  by  only 
two  witnesses  is  immaterial,  so  far  as  regards  the  power 
under  the  will,  as  the  title  does  not  depend  upon  that 
deed  operating  as  an  execution  of  the  powers  reserved 
by  the  will,  all  those  powers  having  been  exhausted,  and 
new  estates  created,  by  the  deed  of  1 774. 

Upon 
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Upon  the  second  and  third  objections  I  am  of  opi-  18S6. 
nion,  that  the  property  in  question  being  the  pro- 
perty of  a  married  woman,  and  the  settlement  being 
made  during  her  coverture,  does  not  prevent  the  statute 
27  Eliz,j  from  operating  upon  it*  Goodrighi  dem. 
Humphreys  v.  Moses  (a),  is  decisive  as  to  this ;  and  no 
objection  is  made  to  the  surrender  as  not  being  suffi- 
cient to  pass  such  interest  as  the  wife  could  by  these 
means  part  with.  That  copyholds  are  within  the  statute, 
is  now  fully  established  by  the  late  case  of  Doe  dem. 
TunsOllY.  BoHrieU.  {b) 

As  to  the  last  objection,  that  as  Burton  was  a  trustee 
for  the  objects  of  the  voluntary  settlement,  therefore, 
the  purchaser  who  took  from  him,  with  notice  of  the 
trust,  is  a  trustee  for  the  same  purposes;  if  it  were  to 
prevail,  it  would  prevent  the  operation  of  the  statute  in 
all  cases  in  which  there  was  a  trust.  The  answer  to 
the  objection  is,  that  the  statute  destroys  the  estate  as 
against  the  purchaser;  and  he  cannot,  therefore,  be 
affected  with  the  trusts  of  the  estate  so  destroyed.  I 
am,  therefore,  of  opinion  against  the  purchaser  upon  all 
the  points  made. 

(a)  S  Blacksi.  1019.  (b)  SB.^  AM,  131. 
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ROLU. 

Dec.  SS.  94. 

The  coBta  of 
uning  the 
bills  of  coBta 
of  a  BoUdtor 
who  has 
become  baiil^ 
rupt»  do  not 
fall  upon  .his 
assignees,  on 
the  ground 
that  more 
than  a  sixth 
part  b  de- 
ducted on 
tazadon, 
although  the 
Rsdgnees  may 
have  attended 
the  taxation 
by  their 
solicitor. 


ALSOP  V.  LORD  OXFORIX 

JAMES  SfVETTENHAM  and  Join  Andrew  were 
emplojred  prior  to,  and  iix  the  year  1829,  aa  the  soli- 
citors and  law  agents  of  the  sorviTing  trustees  of  the 
will  of  P«^  Nightingfde^  the  testator  in  this  cause. 

In  1829»  SwMenham  and  Andrem  delivered  their  bill 
of  costs  against  the  trustees  to  John  Alsop^  who  was  the 
then  surviving  trustee  of  the  testator^  and  the  Plaintiff 
in  this  cause. 

The  Plaiati£^  on  the  12tb  of  February  1829,  pre- 
sented a  petition  to  the  Master  of  the  Rolls  for  taxation 
of  tlie  bills  of  costs ;  and  by  an  order  of  course  of  the 
same  day,  the  Plaintiff  submitting  to  pay  to  Messrs. 
SooeUeniam  and  Andrew  what  should  be  found  due  to 
them  on  the  taxatioui  the  taxation  was  ordered  in 
the  usual  manner.  Pending  the  taxation,^  and  on  the 
24th  of  November  1829,  a  commission  of  bankrupt 
was  issued  against  Jo/in  Andrew^  under  which  be  was 
declared  a  bankrupt,  and  certain  persons  were  appointed 
assignees  of  his  estate.  The  taxation  in  the  Master^s 
office,  however,  proceeded,  the  assignees  of  Andrew 
attending  before  the  Master  by  their  solicitor.  On 
the  17th  of  September  18S1,  the  Plaintiff  died,  having 
appointed  three  persons  executors  of  his  will,  by  whom 
it  was  proved,  on  the  20th  of  October  18S1.  By  an 
order  of  course  of  the  11th  of  January  18Sf,  made  on 
the  petition  of  the  Plaintiff's  executors,  the  proceedings 
under  the  order  for  taxation  were  revived.  The  petition 
for  the  order  of  revivor  took  no  notice  whatever  of  the 

bankruptcy 
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bonkraptcy  o^JUbret>g  \mt  midei  tke  order  of  revivor  the 
taxation  of  the  eoats  wtt  continued  befere  the  Master. 


On  the  dlat  of  Mxy  18S2,.  a  Jot.  in  baakruptey 
issued  against  SmUenkam^  under  wbich  be  was  dedaved 
a  bankrupt,  and  certain  petaona  werei  af^fieinted  afp 
signees  of  bis  estate^ 

The  taxation  of  the  costs  was,  neveitheleas,  contiaued 
before  the  Master,  the  assignees  ofSwettenham  attending 
such  taxation  in  the  Master's  office  by  their  solicitor ; 
and  on  the  ISth  of  February  188S,  the  Master  certified 
that  the  bills  of  costs  amounted  in  the  whole  to  the  sum 
of  2717/.  lis.  6d.f  and  that  he  had  taxed  thefn  at  tbe 
sum  of  2254/.  IO5.  2^.,  and  that  he  found  that  Swet-- 
tenham  and  Andrew  had  received  from  time  to  time  on 
account  of  their  costs,  sums  amounting*  together  to 
1839/.  175.  6d.9  and  that  there  remained  due  to  them  in 
respect  of  the  said  bills  of  costs  414/.  12^.  Sd. 

It  appeared,  therefore,  on  the  the  face  of  the  Master's 
report,  that  more  than  one  sixth  had  been  taxed  off 

Shortly  afterwards,  one  of  the  Plaintiff's  executors 
died. 


On  the  10th  of  February  1835,  an  order  of  ooturse  1 
obtained  at  the  Rolls,  on  tbe  petition  of  the  surviving 
executors  of  the  Plaintifii  by  which  it  was  referred  back 
to  the  Master  to  tax  the  costs  of  taxation  of  the  bills  of 
costs  of  Swettenham  and  Andrew,  and  of  that  application 
and  incident  thereto;  and  it  was  ordered  that  such  ooso^ 
when  taxed,  should  be  deducted  and  retained  by  the  pe- 
tioners,  out  of  the  sum  of  414/.  125.  8(/.,  certified  by  the 
Master  to  be  due  to  Swettenham  and  Andrew* 

The 
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1855.  The  sarviving  executors  of  the  Plaintiff  had  not  paid 

the  said  sum  of  414/.  I2s«  8^.  A  petition  was  now  pre- 
sented by  the  assignees  of  Andrew  and  of  SweHenkam^ 
praying  that  the  order  of  the  10th  of  Fdnruary  1835 
might  be  discharged,  and  that  the  surviving  executors 
of  John  Alsop  the  Plaintiff  might  be  ordered  to  pay  to 
the  present  petitioners  the  sum  of  414/.  185.  ^d^  certified 
to  be  due  to  Swettenham  and  Andrew^  and  also  the  costs 
of  this  application. 

Mr.  PiggoU  and  Mr.  7*.  Stm/thtj  for  the  petition* 

The  order  of  course  of  the  10th  of  February  last  is 
altogether  irregular.  The  client  has  no  right  under  the 
statute  2  G.  2.  c.  2S.  5.  28.,  to  have  the  costs  of  taxation 
of  a  solicitor's  bill,  except  as  against  the  solicitor  per- 
sonally, even  although  more  than  one  sixth  may  have 
been  taxed  off.  It  has  been  decided  that  the  client  has 
no  such  right  against  the  executors  of  the  solicitor :  In 
re  Cole  (a),  following  Weston  v.  Pod.  {b)  Assignees  of 
a  bankrupt  solicitor,  ought  still  less  to  be  called  on  to 
pay  the  costs  of  taxation  than  executors,  because  they 
have  not  assets  enough  to  pay  creditors,  whereas  exe- 
cutors may  have  more  than  enough. 

It  is  true  that  in  the  cases  cited,  the  taxation  did  not 
commence  until  after  the  death  of  the  solicitor ;  but  the 
bankruptcies  in  this  case  happened,  pending  the  taxation, 
and  the  assignees  of  both  bankrupts  went  on  with  it. 
The  liability  to  pay  the  costs  of  taxation  if  more  than 
one  sixth  be  taken  off,  is  a  species  of  penalty  upon  the 
solicitor  himself. 

Mr. 

(a)  S  Sim,  i  Si.  465.;  and  see  (A)  2  Strange^  1066. 

Willoiey  V.  MathUer,  3  M^ne  4* 
KeeUj  293. 
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Mr.  Pembertonj  contrd. 

The  bills  were  delivered  by  the  solicitors  before  they 
became  bankrupt,  and  they  undertook  to  stand  the 
taxation.  After  one  became  bankrupt,  his  assignees, 
and  the  solvent  partner,  made  common  cause,  and  a 
further  enormous  expense  was  incurred.  The  taxation 
proceeded  for  years.  The  other  partner  becomes  bank- 
rupt; then  his  assignees  adopt  the  proceedings,  and  go 
on  with  the  taxation.  The  order  for  taxation  was  made 
on  the  12th  oH February  1829;  the  first  bankruptcy  was 
on  the  24th  otNooembef'  1829;  the  conclusion  of  the 
taxation  was  not  till  188S;  so  that  the  whole  expenses 
of  the  taxation  have  been  occasioned  by  the  assignees. 
They  adopt  the  proceedings.  This  case  does  not  cor- 
respond with  that  of  an  executor's  not  adopting  the 
proceedings  for  taxation  already  commenced,  or  not 
being  active  in  those  proceedings.  There  are  cases 
subsequent  to  that  of  In  re  Cole,  where  it  has  been 
been  decided  that  an  executor  is  only  to  stand  in  the 
place  of  his  testator.  The  act  does  not  impose  a  pe- 
nalty, but  gives  a  benefit  to  the  other  party.  The 
taxation  was  persisted  in  for  the  benefit  of  the  assignees 
and  the  creditors  whom  they  represent. 


1«S«. 


Auop 

0. 

Lord 
OxroBD. 


Mr.  Piggotti  in  reply. 

As  the  Plaintifi^s  executors  chose  to  revive,  they  must 
revive  the  whole  proceedings,  and  take  the  responsi- 
bility. 


The  Master  qfthe  Roixs. 

It  is  much  too  late  now  to  contend,  that  the  provision 
in  the  statute  of  George  the  Second  is  to  be  extended 
beyond  the  party  himself  whose  bills  have  been  taxed. 
There  does  not  appear  any  very  sufficient  reason  why  it 

should 


ilM.94. 
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should  be  so;  but  it  has  been  so  decided  ivkh  respect 
to  those  who  represent  his  personal  estate^  and  there  is, 
atfeas^  as  much  reason  for  a  similar  detennination  with 
reapect  to  the  assignees  of  a  solicitor  who  has  become 
bankrupt.  The  ground  pf  those  decisions  is^  that  thb 
is  a  jpenaltjon  the  solicitor;  and  if  he  has  got  out  of 
the  reach  of  the  Court  before  the  penalty  attach«b  it 
does  not  fall  on  his  estate.  All  the  cases  treat  the  act 
as  imperative.  The  Court  has  jurisdiction  only  to 
inquire  whether  the  act  applies  or  not. 

The  order  obtained  as  of  course,  must  therefore 
be  discharged  with  costs;  and  the  balance  certified  by 
the  Master  to  be  due  upon  the  bills  of  costs  must  be 
paid  to  those  who  now  represent  the  solicitors'  estates. 
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Dee.  9. 
ik  ft  SHDRROCKS.  Before 

Lordi 


Ek  wrte  WAImUS.  P>FTt  and 

BotANQUET. 

UNDKR  an  <wder*iif  rifenace,  jnade  M  ft  palidM  The  Vice-' 
presented  under  lJV.^m.e(^   the  MMtor  <h«d  hM^'o?!!? 
found  that  the  person  named  in  the  petition  was  a  thorityto 
lunatic  trustee  within  die  'meaning  of  the  act.     The  of  r^mnce 
order  of  reference  under  which  the  report  was  made  "°jjf'  **>« 

was  pronounced  by  the  Vice-chancellor.  with*  respect 

to  a  lunatic 
trustee* 
A  petition  wks  presented  to  the  Lords  Commissioners 

to  have  the  report  confirmed,   and  for  consequential 

directions;   and  upon  the  hearing  of  that  petition,  it 

was  objected  that  the  proceedings  had  not  been  regular, 

the  Vice-chancellor  having  no  jurisdiction  to  make  the 

order  of  reference. 

Mr.  Girdlestonef  jun.  in  support  of  the  petition,  cited 
a  case  (a)  in  which  the  Vice-Chancellor  had  stated  that 
the  Lord  Chancellor  and  himself  concurred  in  opinion 
that  the  Vice-Chancellor  had  no  jurisdiction  under 
the  act  to  make  any  order  in  cases  of  lunatic  trustees 
or  mortgagees,  beyond  directing  the  reference  to  the 
Master  in  the  first  instance;  and  he  observed  that  it 
was  considered  in  the  Vice-Chancellor's  Court  to  be  a 
setded  point  that  the  Vice-Chancellor  had  jurisdiction 
to  make  the  order  of  reference,  and  that  his  Honor  was 
in  the  habit  of  making  such  orders. 

The 
(a)  Anon.  6  Sm.  53S. 
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1SS5.  The  Lords  Commbsioners,  however,  on  looking  inio 

^"T^**""^  the  act,  were  of  opinion  that  the  Vice-Chancellor  had 
SaoamocKf.  no  jurisdiction  whatever  in  the  case  of  lunatic  trasCees 
or  mortgagees,  and  that  the  present  proceedings  were 
irrq^Iar,  inasmuch  as  the  power  to  make  orders  in 
such  cases  could  only  be  exercised  by  the  person  or 
persons  for  the  time  b^g  entrusted  by  virtue  of  the 
king's  sign  manual  with  the  custody  of  the  persons  and 
estates  of  lunatics.  The  Court  therefore  directed  a 
reference  back  to  the  Master.* 

*  ExrekUione, 
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1836. 


In  the  M«tter  of  COOPER.  "'B- 

Jmi.  5. 

Before 

'T^HIS  was  the  petition    of  the  committee  of  the    Lordt  Com- 

■*    lunatic's  estate.  ^^^ 

BOSANQUET. 

The  petidon,  amone  other  thinfrs.  stated  that  the  real  "^f  ^^^^ 

^   .      ,         .  n  ,.         ,    ,       ^'11  n^'»  «*- 

property  of  the  lunatic  was  of  a  very  comphcated  de»  cept  in  a  veiy 

scription,  consisting  of  freehold  and  leasehold  estates  g^^^^'^t^b 

(on  some  of  which  were  built  a  great  number  of  cot-  affidavits, 

tages),  situate  in  various  counties,   and  in  the  occu-  raforder^"^ 

pation  of  upwards  of  eighty  tenants,  some  of  whom  authorising 

claimed  to  be  entitled  as  tenants  in  common  in  fee  with  of  a  lunatic's 

the  lunatic  to  parts  of  such  estates,  and  some  of  whom  «tate  to  act 
^  under  the 


in 


also  refused  to  join  with  him  in  keeping  the  different  opinion  and 

tenements  in  repair,  insisting  on  their  right  to  occupy  ^he^Master 

the  premises  at  certain   rents  and  on   certain   terms  themanage- 

whi^h  were  highly  disadvantageous  to  the  lunatic;^ that  ^^^^^ 

several  deeds,  documents,  and   leases   relating  to   the      Where  the 
,         .  -  ,     ,  1  1         .     1  .      title  deeds  of 

lunatics  estates,  had,  many  years  ago,  been  deposited  m  ^  lunatic's 

the  Master's  office,  in  consequence  of  there  beincf  at  the  jstote  have 

^  °  been  depo- 

time  no  committee  of  the  estate ;  that  for  want  of  the  sited  in  the 

opportunity  of  frequent  and  easy  reference  thereto,  the  0^*^^^^ 

petitioner  had  found  much  inconvenience  and  trouble  in  Court  will 

managing  and  in  ascertaining  the  extent  of  the  estates  ;  ^hera  to  be 

that  from  the  complicated  nature  of  those  estates,  and  of  delivered  out 

the  lunatic's  affairs  generally,  and  the'dilapidated  con-  mittee  uniess 

dition  of  certain  parts  of  the  property,  and  the  chances  ci^'cumstances 
.„,.,.,  ^^       are  stated  on 

which  were  continually  taking  place  in  the  numerous  affidavlt^shew- 

tenants,  cases  were  constantly  arising  in  which  the  pe-  Ulfg^admini^ 
titioner  felt  great  difficulty  in  acting  on  his  own  respon-  tration  of  the 
sibility  for  the  benefit  of  the  lunatic  ^^^  Uie^"*'*' 

Xhe  should  be 

placed  in  the 
custody  of  the  committee. 

Vol.  L  D 


U  CASES  IN  CHANCERY. 


lSd6»  The  petition,  among  other  things,  prayed,  that  in 

h  Matt  ^^  minor  matters  relating  to  the  letting  and  manage- 
of  Cooruu  ment  of  the  lunatic's  estate,  and  wherein  the  Master 
might  not  thiqk  it  neoessary  to  have  the  specific  direc- 
tions of  the  Court,  the  petitioner  might  be  at  liberty, 
under  a  general  order,  to  submit  from  time  to  time  sueh 
matters  to  the  Master's  consideration,  fer  hb  opinion 
and  advice  thereupon,  and  that  the  Master  might  be  at 
liberty  to  allow  and  direct  what  should  be  done  in  the 
matters  so  submitted  to  him,  upon  which  he  should 
not  think  it  necessary  that  such  specific  dtreottona  should 
be  obtained;  and  that  the  petitioner  might  be  at  liberty 
to  act  upon  such  opinion  and  advice  at  onoe^  without 
fiirther  order  firom  the  Court;  or,  otherwise,  to  obtain 
the  Master's  reports  with  respect  to  such  matters  bom 
time  to  time,  with  a  view  to  procuring  the  specific  orders 
of  the  Court  thereupon;  and  that  the  Master  might 
have  liberty  to  make  separate  reports  on  such  matters ; 
and  also  that  tlie  deeds  and  documents  relating  to  the 
title  and  estates  of  the  lunatic  might  be  delivered  out 
to  the  petitioner. 

The  statements  in  the  petition  were  not  supported  by 
affidavit 

Mr.  Piggofif  in  support  of  the  application,  submitted 
that  the  peculiar  nature  and  circumstances  of  the  luna- 
tic's properly  were  such  as  to  warrant  the  Court  in 
making  an  order  of  the  kind  proposed.  Such  an  order, 
though  perhaps  unusual,  was  not  without  precedent; 
In  the  Matter  of  John  Bray^  13th  April  1812;  In  the 
Matter  of  Sir  G.  P.  Turner,  9ih  May  1827  {a) ;  In  the 
Matter  of  fVebb,  7th  Jtme  1830.  The  order  in  the  first 
of  these  cases  directed  the  Master  to  inquire  and  certify 

whethtr 
(o)  Shelford  on  Lwwctfy  203. 
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whether  any  and  what  repairs,  alterations^  and  improve-        1886. 
,  inents  were  necessary  and  proper  to  be  made  upon  the     ^■"^"■■' 
several  houses  and  buildings  on  the  lunatic's  estates     ^Coopeb. 
in  the  county  of  Northumberland^  and  what  would  be 
the  best  mode  of  doing  the  samei  and  what  sums  of 
money  would  be  proper  to  be  expended  thereon ;  and 
to  inquire  and   certify  whether  any  and   what  leases 
should  be  granted  thereof  respectively,  and  upon  what 
terms  and  conditions;  and  that  the  Master  should  be 
at  liberty  to  make  separate  reports  of  any  of  the  mea- 
sures  thereinbefore  directed,  and  to  state  special  cir- 
cumstances as  he  should  think  proper.  The  order  made 
In  the  lunacy  of  fVebb  was  in  the  following  terms; — that 
in  all  minor  matters  which  may  occur  in  and  relate  to 
the  management  of  the  estates  of  the  said  lunatic,  where- 
in the  Master  might  not  think  it  necessary  to  have  the 
Lord  Chancellor's  specific  directions,  the  committees  of 
the  estates  of  the  lunatic  be  respectively  at  liberty  to 
submit  from  time  to  time  such  matters  to  the  Master 
for  his  advice  and  opinion  thereon,  and  that  the  Master 
be  at  liberty  to  allow,  authorise,  and  direct  whtt  should 
be  done  in  all  or  any  of  the  matters  which  should  be 
so  submitted  to  him,  upon  which  he  should  not  think 
it  necessary  to  have  any  specific  order  or  directions 
from  the  Lord  Chancellor;   and  that  the  said  com- 
mittees   respectively  be    at   liberty  to  act    upon   the 
Master's  advice  and  opinion  thereon  at  once,  without 
further  order  from  the  Lord  Chancellor ;  or  to  obtain 
the  said  Master's  report  thereon  from  time  to  time  for 
the  Lord  Chancellor's  specific  order  and  directions  as 
to   the  Master  should  seem   most  expedient  and  ne- 
cessary;  and  it  was  further  ordered,  that  the  Master 
should   be  at  liberty  to  make  separate   reports  from 
time  to  time  of  such  minor  matters  so  to  be  submitted 
to  him  as  he  might  think  fit. 

D  2  Lord 


36  CASES  IN  CHANCERY. 

1836.  Lord  Commissioner  Pepys  said  he  was  not  dis- 

'  '  ■  '  posed  to  grant  so  extensive  a  power  to  the  Master  as 
of  CooP£B.  was  prayed  by  the  petition,  although  it  certainly  ap-» 
pearedy  that  in  some  cases  orders  of  a  similar  kind  had 
been  made.  With  respect  to  the  cottages,  however, 
such  an  order  might,  perhaps,  be  made,  if  a  proper  case, 
supported  by  affidavits,  were  brought  before  the  Court. 
The  title  deeds  could  not  be  delivered  out  of  Court, 
except  upon  an  affidavit  stating  circumstances  shewing 
it  to  be  necessary  to  the  proper  adminbtration  of  the 
estate,  that  they  should  be  placed  in  the  custody  of  the 
committee.  No  such  case  was  established  at  present, 
and  therefore  that  part  of  the  prayer  of  the  petition  must 
also  be  refused. 
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1885'. 


STIFFE  V.  EVERITT. 


Rolls. 
Nov,  27. 


^IR  JOHN  EVERITT  gave  and  devised  all  his  real        "56. 

and  personal  estate,  subject  to  the  chames  therein    . 

J,  '  ,  .         A  testator 

mentioned,  to  trustees,  upon  trust  to  convert  the  same  mto  gave  his  re- 
money,  and  pay  and  apply  the  proceeds  in  three  equal  "**"*n^  «»^'® 
shares,  one  to  his  son,  and  to  retain  the  two  other  shares  upon  trust  to 
in  trust  for  his  two  daughters,  Charlotte  Watts  (then  prl!^l^®and 
CharloUe  Everitt\  and  Elizabeth  E.Stiffe  (then  Elizabeth  pay  the  pro- 
Everitt)^  their  heirs,  executors,  and  administrators ;  and  or  interest 

the  testator  declared  that  the  trustees  should  stand  pos-  thereof  to  the 

separate  use 
sessed  of  all  sums  of  money  which  should  under  his  will  oflbis  daughter 

be  payable  and  applicable  for  thebenefitof  his  said  daugh-  c^usive'onin 

ters,  for  the  sole  and  separate  use  of  his  said  daughters  husband  she 

respectively,  in  equal  shares,  during  their  respective  lives,  ™i[§iouTpo2rcr 

free  and  independent  and  exclusive  of  the  debu,  control,  of  antidpa- 

j  '  ^  ...  **on,  but  with 

and  engagements  of  any  person  or  persons  with  whom  a  power  to 

they,  or  either  of  them,  might  thereafter  intermarry :  *PP?^'  ^^1 

upon  trust,  nevertheless,  to  lay  out  and  invest  the  same  fund,  such 

upon  the  securities  therein  mentioned,  and  to  pay  and  J|J^2ce  effect 

apply  the  interest,  dividends,  rents,  and  profits  thereof,  onlvfrom 

from  time  to  time,  as  the  same  should  be  received  by  the  decease. 

trustees,  into  the  proper  bands  of  his  said  daughters  re^  -^^^  daugh- 

spectively  in  equal  shares,  but  without  any  power  of  an-  the'  date  of 

ticipation  thereof  by  his  said  two  daughters  respectively ;  ^t  th^testo^ 

the  receipts  alone  of  each  of  his  said  two  daughters  from  tor's  death, 

time  to  time,  after  the  same  interest  and  dividends,  rents,  J^  all^-^ 

issues,  wards  mar* 
ried,  and 
joined  with  her  husband  in  petitioning  to  have  the  fund  transferred  to  him  abso- 
lutely, offering,  at  the  same  time,  to  execute  any  appointment  which  the  Court 
might  think  proper  for  that  purpose ;  but  the  Court  refused  to  make  any  order. 

SerMe^  a  husband  and  wife  cannot  effectually  dispose  of  the  life  interest  of  the 
wife  in  a  fund  not  settled  to  her  separate  use,  beyond  the  duration  of  the  coverture. 
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1835.  issues,  and  profits,  should  have  become  payable  to  them 
respectively,  to  be  good  and  sufficient  discbarges  not- 
withstanding their  coverture;  with  a  power  to  each  of 
the  daughters  at  any  time,  whether  sole  or  married,  by 
deed,  or  by  last  will  and  testament  in  writing  attested  as 
therein  mentioned,  to  appoint  to  any  person  she  might 
think  fit,  but  to  take  effect  only  from  and  after  her  de- 
cease, and  without  prgudice  to  her  life  estate  and  interest 
therein,  the  whole  or  any  part  of  the  monies  or  property, 
constituting  her  third  part  of  the  testator's  resklaary 
real  and  personal  estate  as  aforesaid. 

The  testator  died  in  January  182S,  and  was  survived 
by  his  son  and  daugliters,  of  whom  Charlotte  afterwords, 
in  January  1824,  intermarried  with  George  Watts^  with- 
out any  settlement  being  made  on  her  marriage;  and 
EUzabethj  in  October  1827,  intermarried  with  the  Plaintiff 
William  Stijffe, 

A  suit  was  instituted  for  the  purpose  of  administering 
the  trusts  of  the  will;  and  the  sums  invested  and  ap- 
propriated by  the  trustees  to  answer  the  shares  of  the 
two  daughters  having  been  found  by  the  Master's  re* 
port,  a  petition  was  now  presented  by  Mr.  and  Mrs. 
WdttSy  alleging  that  the  petitioner  George  Watts  had 
become  entided  in  right  of  his  wife  to  the  beneficial  in- 
terest in  one  third  share  of  the  testator^s  residuary  real 
and  personal  estate,  or  the  produce  thereof  by  the  said 
will  limited  to  the  petitioner  Charlotte  Watts  during  her 
life ;  and  that  notwithstanding  the  direction  in  the  will 
that  the  same  should  be  held  in  trust  for  her  separate 
use  without  power  of  anticipation,  the  petitioner,  her 
husband,  had  now  full  power  to  dispose  thereof  for  his 
own  use.  The  petition  farther  submitted  that  the  peti- 
tioner Charlotte  Watts  was  entitled  to  make  an  immediate 
and  absolute  appointment  of  the  whole  of  her  share  of 

the 
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the  tesUtor's  residuary  property  in  favour  of  her  hus^  18S5. 
baodi  and  jkbat  upon  such  appointment  being  made^  the 
petitioner  George  Watts  being  also  entitled  to  the  pre^ 
sent  life  interest  in  the  same  share  during  the  life  of 
his  wife,  he  would  be  immediately  entitled  to  receive  the 
principal  to  hb  own  use.  The  petitioner  Charlotte  Watts 
offered,  if  necessary,  to  execute  a  formal  appointment, 
although  she  submitted  that  she  had  su£Sciently  ex* 
pressed  her  wishes  upon  the  subject  by  joining  in  the 
petition. 

The  prayer  of  the  petition  was,  that  the  fund  repre- 
senting the  one  third  share  of  Charlotte  Watts,  should  be 
ti-ansferred  to  the  petitioner  her  husband  absolutely. 

A  similar  petition  was  presented  by  Mr.  and  Mrs. 
Stiffi,  and  was  heard  at  the  same  time. 

Mr.  Bickersteth  and  Mr.  K*  Parker ,  in  support  of  the 
petition  of  Mr.  and  Mrs.  Watts^  submitted  that  upon  the 
priuciple  of  the  recent  decisions  in  Massey  v.  Parker  (a), 
Newton  v.  Beid  (6),  Woodmeston  v.  Walker  {c\  and 
Brown  v.  Pocock  (rf),  the  clause  which  purported  to  give 
tlie  daughter  a  life  estate  to  her  separate  use  independent 
of  any  husband,  and  also  the  proviso  against  anticipation, 
were  altogether  inoperative  and  void,  inasmuch  as,  at 
the  time  of  the  testator's  death,  when  the  will  must  be 
€onsidei*ed  as  taking  effect,  Mrs.  Watts  was  a  single 
woman.  The  present,  therefore^  was  no  more  than  the 
common  case  of  a  husband  applying  to  the  court  to 
permit  him  to  reduce  into  possession  his  wife's  chose  in 
action,  and  the  wife  joining  in  the  application,  and  con- 
senting to  waive  any  equity  she  might  have  to  a  settle- 
ment out  of  it.     By  the  terms  of  the  will  Mrs.  Watts 

took 

(a)  2  Mylng  ^  Kten,  1 74.  (c)  2  Ruu,  i  Mtflne,  197. 

{b)  4  Sim.  141.  id)  2  Ruu.  ^  M^lne,  SIO. 
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1835.  took  the  property  for  her  life;  as  she  also  took  an  ab- 
solute power  of  disposition  over  it  by  deed  or  will,  sub- 
ject to  her  own  previous  life  estate,  her  life  estate,  coupled 
with  the  power,  gave  her,  in  efifect,  the  whole  interest 
in  the  property,  which  the  husband  with  her  concur- 
rence might  at  any  time  reduce  into  possession ;  Lj^nn 
v.  Ashton.  (a) 

Mr.  Girdlestonejun^  in  support  of  the  second  petition, 
cited  Anderson  v.  Dawson,  {b) 

Mr.  Elderion  and  Mr.SCalman,  for  the  trustees,  referred 
to  Barton  v.  Briscoe  (c),  Parkes  v.  White  {d)^  Jackson  v. 
Hothouse  {e\  and  to  the  remarks  made  upon  Newton  ▼. 
Reid  in  Benson  v.  Benson  {g\  (a  case  which  had  been 
very  recently  affirmed  by  the  Lords  Commissioners),  and 
in  Knight  v.  Knight,  {h) 

Mr.  Girdlestone  sen.,  for  other  parties. 

Tlie  Master  of  the  Rolls  said  that  the  doubt  he  felt 
was  one  which  the  authorities  cited  left  quite  untouched, 
namely,  how  far,  where  an  annuity  or  life  interest  in  a 
fund  was  given  to  a  married  woman  and  not  settled  to 
her  separate  use,  the  husband  with  her  concurrence  was 
capable  of  effectually  disposing  of  her  entire  life  estate, 
seeing  that  she  might  outlive  her  husband,  and  then,  as 
to  such  part  of  it  as  would  be  enjoyed  by  her  after  the 
coverture  determined,  her  interest  would  be  reversionary 
only.  He  should  be  glad  to  be  furnished  with  any  cases 
which  would  relieve  him  from  this  difficulty;  but  unless 
some  authority  for  it  was  produced,  he  must  decline  to 
make  the  order. 

The 

{a)  1  Ruu.  i  Mylne,  188.  (e)  S  Mer,  483. 

(6)  1 5  Ves.  S59.  (g)  6  Sm.  126. 

ic)  Jac.  603.  (A)  6  Sim.  121. 
id)  11  Fet.  909. 
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Tie  Lord  Chakcellob  *  [iifter  stating  the  sub- 
stance of  the  petition]. 

When  this  petition  came  on  to  be  heard,  it  was  as- 
sumed that  the  only  question  was  the  authority  of  some  ^95^^ 
late  decisions  with  respect  to  property  left  to  the  separate  *^a"*  ^'* 
use  of  a  woman  not  married  at  the  time;  but  I  sug- 
gested another  difficulty,  namely,  with  respect  to  the 
power  of  the  husband  to  dispose  of  his  wife's  life  interest 
when  not  settled  to  her  separate  use ;  and  the  petition 
stood  over  for  the  purpose  of  enabling  the  petitioners' 
counsel  to  produce  cases  in  favour  of  such  right.  I 
have  since  been  informed  that  no  such  cases  are  to  be 
found.  It  is,  I  believe,  certain  that  there  are  none ;  and 
the  question  is,  whether  consistently  with  the  doctrine 
established  in  Purckw  v.  Jackson  {a)^  and  Honner  v. 
Morton  (i),  any  such  power  can  exist.  This  very  point 
is  just  alluded  to  in  a  note  to  Purdew  v.  Jackson  (c), 
but  there  is  no  decision  upon  it.  I  do  not  see  how, 
consistently  with  the  cases  of  Purdew  v.  Jackson  and 
Honner  v.  Morion^  the  husband  can  make  a  title  to  such 
of  the  dividends  of  the  fund  as  may  accrue  after  his  own 
death  and  during  the  life  of  his  wife  surviving  him. 

In  the  absence,  therefore,  of  any  authority,  and  with** 
out  any  argument  in  support  of  the  claim,  I  cannot 
make  the  order  prayed.  If  the  case  should  come  for- 
mally before  me  to  be  argued,  I  shall  give  it  every  at- 
tention ;  but  as  the  matter  now  stands  the  order  must  be 
refused. 

*  His  Lordship  heard  this  case  judgment  on  it  until  after  he  be- 
at the  Rolls,  but  did  not  deliver      came  Lord  Chancellor. 


{a)  1  i?ttif.  I.  **  If  the  wife  has  an  annuity  for 

(fi)  5  Ruu,  e$.  life  a  release  by  the  husband 

(c)   1  Ems,  71.  n.     See  also  does  not  bind  his  wife  if  she 

Com.  Dig,  Baron  and  Feme,  K.  survives.  R,  Mo.  588." 
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18S5. 


Roixa.  WILSON  V.  TODD. 

THIS  purported  to  be  a  suppiemeutal  sait  iostitated 
against  eze-  for  the  purpose  of  prosecuting  a  former  suit,  and 

cuiors  to  have  ^^  decree  made  therein- 
a  testators 
estate  admi- 

cSntt^ihe      The  original  bill  was  filed  against  Todd  and  Hattiley, 

trusts  of  the     the  surviving  executors  and  trustees  under  a  will,  against 

peaching  ^  person  who  was  supposed  to  be  the  legal  personal 

certain  ac-       representative  of  Tinker^  a  deceased  trustee  and  cxe» 

counts  alleged 

to  have  been     cutor,  and  against  other  parties  interested  in  the  adnii* 

MtSed  bc^*^     nistration  of  the  testator's  estate.     It  allied  that  during 

tweentheDe-  his  lifetime  Tinker  had  been  the  principal  and  acting 

a^decease'd*      trustee  and  executor,  and  that  some  time  after  his  death 

co-executor,     the  Defendants,  his  co-executors  and  cotrustees,  had 

at thehearing  come  to  a  settlement  with  his  personal  representative 

that  the  per-     ^^  thg  footing  of  there  being  a  balance  of  698^  due  to 

sonal  repre-  ,  " 

sentative  of      him  from  then*  testator's  estate,  although  in  point  of  fiict 

executoTwas  ^^^  balance  was  the  other  way ;  and  it  prayed,  among 
not  a  Defend-  other  things,  that  the  will  might  be  established,  and 
decree  then  ^'^®  trusts  thereof  carried  into  effect;  that  an  account 
made,  there-  might  be  taken  of  the  testator's  personal  estate,  and 
the  account  also  of  the  rents  and  profits  of  his  real  estate,  received 
cVuofthe  ^y  ^^^  DefendanU  Todd  and  HaUiley,  and  by  Tinker 
Defendants,  respectively,  and  of  the  application  thereof;  and  that 
SLuTJ«,'and  ^"   8"^*^  account  the  Defendants    Todd  and   HaUiley 

directed  that  might  be  charged  with  the  698/.  so  alleged  to  have  been 
the  account  .  , 

settled  with  improperly 

the  deceased 

executor  should  not  be  disturbed.  The  sane  Plain tiffi  afterwards  filed  a  bill 
purporting  to  be  a  supplemental  bill,  bringing  before  the  Court  the  personal  repre- 
sentative of  the  deceased  executor,  and  also  the  assignees  of  one  of  the  surviving 
executors,  who  had  become  a  bankrupt,  and  praying  that  the  accounts  and  inquiries 
directed  by  the  former  decree  might  be  prosecuted,  and  that  an  account  misht  also 
be  taken  of  the  receipts  of  the  deceased  executor :  Held,  on  the  demurrer  of  the  as- 
signees of  the  bankrupt  executor,  that  the  suit  for  the  last-mentioned  purpose,  not 
bSng  supplemental,  was  irregular. 
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impropelrly  paid  by  them  to  Ttnter^  as  also  with  what       18S5. 
was  dae  from  him  to  the  testator's  estate  at  the  time  of 
his  death. 


Wilson 

V, 


When  the  original  suit  came  to  a  bearing  it  was  found 
tliat  the  personal  representative  of  Tinier  was  not  before 
the  Court;  and  a  decree  was  therefore  made  by  which 
it  was  declared  that  a  sum  o(5SS0L  by  the  will  directed 
to  be  raised  was  not  to  be  raised  by  sale  or  mortgage 
of  the  testator's  real  estate,  but  by  an  accumulation  of 
the  annual  rents  and  profits  thereof;  and  the  roaster 
was  directed  to  inquire  and  state  when  first  the  said 
sum  might  have  been  raised  by  such  accumulation  of 
the  rents  and  profits  which  bad  been  received  by  Tinker 
deceased  and  by  the  Defendants  Todd  and  HaUiley,  or 
which  without  the  wilful  default  of  the  Defendants  since 
they  bad  undertaken  the  execution  of  the  trusts  might 
have  been  received;  and  in  making  such  inquiry  the 
Master  was  not  to  disturb  the  accounts  of  Tinjter  the 
deceased  trustee^  and  the  Defendants  were  to  have  credit 
for  the  sum  of  698^  paid  by  them  to  the  personal  re- 
presentative of  Tinker.  After  this  decree  had  been 
prosecuted  for  some  time  in  the  Master*s  office,  the 
Defendant  HaUileyj  in  the  month  of  October  1884,  be- 
came a  bankrupt,  and  assignees  were  duly  appointed  of 
his  estate  and  effects. 

The  present  bill,  which  was  filed  by  the  Plaintiflfs  in 
the  original  suit,  after  setting  forth  the  before^roentioned 
CKts,  stated  that  no  personal  representative  of  Tinker 
had  been  before  the  Court  at  the  hearing,  or  in  any  other 
stage  of  the  original  cause ;  but  that  administration  de 
bonis  non  had  lately  been  taken  out  to  him  by  the  Defend- 
ant Hardy.  It  then  went  on  to  pray  that  this  might  be 
deemed  to  be  sapplemental  to  the  original  suit,  and  that 
the  Plaintiffi  might  be  declared  entitled  to  the  same 

relief 
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1 8S5.  relief  against  the  Defendants,  the  assignees  ofHattiley^  as 
they  might  have  had  against  HalliUy  himself;  that 
the  accounts  sought  by  the  original  bill,  and  the  inqui- 
ries directed  by  the  decree  thereupon  might  be  prose- 
cuted in  like  manner  as  between  the  parties  to  the  ori- 
ginal suit;  that  an  account  might  also  be  taken  of  the 
personal  estate,  as  well  as  of  the  rents  and  profits  of 
the  real  estate  of  the  testator  come  to  the  hands  of  Tinker^ 
and  of  the  application  thereof,  and  that  the  Plaintifl^ 
might  be  at  liberty  to  use  such  accounts  in  the  prosecu- 
tion of  the  inquiry  directed  by  the  original  decree. 

The  Defendants,  the  assignees  of  HaUileyy  put  in  a 
demurrer  to  so  much  of  this  bill  as  sought  an  account 
of  the  receipts  of  Tinker^  the  deceased  trustee  and  exe- 
cutor, and  to  all  the  discovery  which  had  reference  to 
such  relief. 

Mr.  BicJcersteth  and  Mr.  Garratt^  in  support  of  the 
demurrer,  submitted  that  the  matter  to  which  the  de- 
murrer applied  was  not  really  supplemental.  The  relief 
prayed  with  respect  to  the  account  of  Tinkei^s  receipts, 
indeed,  so  far  from  being  supplemental  to  the  relief  given 
by  the  original  decree,  was  directly  contrary  and  opposed 
to  it;  and  the  introduction  of  such  matter  was  neither 
more  nor  less  than  an  attempt  covertly  to  vary  the  decree 
which  had  been  made  upon  the  understanding  of  all 
parties  that  the  settled  account  between  Tinker's  estate 
and  the  surviving  trustees  was  not  to  be  disturbed,  and 
upon  a  distinct  waiver  on  the  part  of  the  Plainti£&  of  all 
right  to  charge  the  Defendants  in  respect  of  any  sums 
which  might  be  due  from  Tinker  to  the  testator's  estate. 

Mr.  Pemberton,  for  the  bill. 

The  objection  is  that  Tinker's  representative  is  now 
brought  before  the  Court ;  but  it  does  not  come  from 

the 
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the  party  who  is  alleged  to  be  improperly  made  a  18S5. 
Defendant,  nor  does  the  demurrer  extend  to  that  part 
of  the  bill  which  brings  him  as  a  Defendant  before  the 
Court.  If  Tinkers  representative  does  not  object,  what 
right  have  the  other  Defendants  to  complain  ?  If  one 
Defendant  can  demur  on  the  ground  that  another  party 
has  been  improperly  made  a  co-defendant,  the  demur- 
rer ought  to  go  to  the  whole  bill.  The  proper  course 
would  have  been  either  to  demur  for  multifariousness, 
or  to  refer  the  bill  for  impertinence.  Suppose  this  de- 
murrer allowed,  in  what  a  situation  would  the  cause 
stand  ?  There  would  then  be  before  the  Court  a  party 
whom  the  supplemental  bill  had  made  a  Defendant;  but 
all  that  part  of  the  bill  which  related  to  him,  or  sought 
relief  against  him,  would  be  struck  out 

The  absence  of  that  Defendant,  whom  Jt  is  now 
sought  to  bring  before  the  Court  by  supplemental  bill, 
must  have  been  the  ground  upon  which  the  decree  was 
made  in  its  restricted  form.  The  Defendants,  at  the 
hearing,  might  either  insist  that  the  suit  was  defective 
for  want  of  parties,  or  submit  to  such  decree  as  could 
be  made  in  the  absence  of  Tinker*s  representative: 
they  chose  the  latter  alternative.  In  the  then  state  of 
the  cause,  it  was  impossible  that  any  decree  should 
be  made  for  an  account  as  between  Tinker' &  estate  and 
his  co-trustees.  But  that  did  not  necessarily  preclude 
the  Plaintiffs  from  bringing  his  representative  before 
the  Court  by  a  supplemental  suit,  and  in  that  suit  pro- 
secuting the  rest  of  the  accounts  sought  by  the  original 
bill.  How  could  the  Court  make  a  binding  decree  as 
between  the  Plaintiils  and  the  Defendants,  the  surviving 
trustees,  or  say  to  the  former.  You  shall  not,  in  this 
suit,  disturb  the  accounts  as  settled  between  Tinker^s 
estate  and  his  co-trustees  ?  All  that  the  Court  could 
do,  and  all  that  it  intended  to  do,  was  to  postpone  the 

inquiry 
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1835.  inquiry  into  the  state  of  those  acooaots  till  the  vepre- 
sentatiTe  of  Tinker  shooid  be  made  a  party.  Eren  aa» 
ssining  that  the  reatitctioD  imposed  by  the  tenns  of  the 
decree  is  binding  and  imperative  TbUstf^^  estate  cannot 
thereby  be  rdieved  from  its  liability  to  the  lestatac^a 
estate,  whatever  may  be  the  case  with  the  oth«  trnsteea. 

The  Master  of  the  Rolls. 

If  the  Plaintifl&  really  meant  to  make  any  case  against 
Tinker's  estate,  they  allowed  a  considerable  length  of 
time  to  elapse  before  the  original  bill  was  brought  to  a 
hearing.  If  not,  they  were  not  under  the  necessity  of 
making  his  deceased  representative  a  Defendant,  be- 
cause they  already  had  before  the  Court  the  parties  who 
represented  the  testator's  estate.  Having,  however, 
made  a  party  Defendant  whom  they  alleged  to  be  the 
representative  of  Tinker^  and  who  turned  out  not  to  fill 
that  character,  the  course  which  the  PIaintii&  took  at  the 
hearing  was  to  abandon  the  remedy  against  his  estate ; 
and  they  might  have  so  framed  their  bill  originally. 
The  Court  then  made  the  only  decree  which,  under  the 
circumstances,  it  could  make,  —  a  decree  giving  effect 
to  the  settlement  between  those  representing  the  testa- 
tor's estate  and  the  estate  of  the  deceased  trustee,  direct- 
ing an  inquiry  as  to  the  time  at  which  the  sum  might 
have  been  raised,  but  not  disturbing  the  settled  accounts 
between  Tinker's  estate  and  the  surviving  trustees^  who 
were  to  have  credit  for  the  sum  they  had  paid  to  Tin* 
kef's  representative,  and  reserving  to  the  Court  the 
subsequent  consideration  of  what  was  ultimately  to  be 
done  upon  the  result  of  inquiry.  As  Tinker  was  no 
party  to  this  suit,  if  a  claim  were  hereafter  to  be  made 
against  his  representatives,  they  could  not  plead  this 
decree,  although,  as  far  as  the  other  Defendants  are 
concerned,  it  would  be  conclusive  as  to  any  account 
settled  between  them  and  the  estate  of  Tinker. 

The 
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The  course  now  taken  by  these  Plaintiflfs  has  not  18S5. 
been  to  file  a  separate  bill  against  Tinket^s  represent- 
ativesy  in  which  case  there  might  have  been  a  diflSculty 
either  in  proceeding  against  the  other  parties,  or  in 
leaving  them  out.  But  this  bill,  though  supplemental 
as  to  the  rest  of  the  Defendants,  as  &r  as  regards 
Tinker'^  representative  is  an  original  bill.  How,  indeed, 
can  it  be  properly  supplemental  ?  To  be  entitled  to  that 
character  it  must  be  in  aid  of  that  which  the  Court 
has  already  done.  There  is  nothing  supplemental  in  its 
nature :  it  makes,  as  against  the  estate  of  Tinker^  an 
entirely  new  case.  Whether,  if.  a  new  bill  were  filed , 
these  parties  could  protect  themselves  against  being  made 
Defendants  in  it,  it  is  not  material  to  consider.  The 
Plainti£&  say  their  object  is  to  have  these  additional  ac- 
counts taken  in^  aid  of  the  inquiry  directed  by  the 
decree ;  but  by  the  decree  the  Court  has  already  said 
that  into  those  accounts  the  inquiry  shall  not  extend. 
How,  then,  can  the  Plaintifis  have  a  right  to  insist 
upon  prosecuting  that  inquiry  for  the  purpose  of  having 
accounts  taken,  which  the  original  decree  has  declared 
shall  not  be  taken  ? 

So  far,  therefore,  as  this  bill  seeks  an  account  of  the 
receipts  of  Tinker^  the  deceased  trustee,  it  is  quite  irre- 
gular, and  the  demurrer  must  be  allowed. 


48 


CASES  IN  CHANCERY. 


18S5. 


Rolls. 
Dee.  3.  17. 


ANGELL  v.  WESCOMBE. 


Under  the 
nineteenth 
order  of  1828 
(as  amended 
in  1831),  if 
there  be  no 
seal  between 
the  long  yaca« 
tion  and  the 
first  day  of 
Midtaelmas 
term,  the 
computation 
of  the  fort- 
night allowed 
for  obtaining 
the  Master's 
report  upon 
exceptions  to 
an  answer  for 
insufficiency, 
is  not  to  bc^n 
until  the  first 
day  of  that 
term,  although 
the  Yice- 
Chancellor 
may  have 
been  sitting 
during  the 
interval,  and 
may  have 
then  made  the 
order  of  re- 
ference. 

When  the 
fortniffht 
would  ex- 
pire on  a 
Sunday  t  the 
time  is  ex* 
tended 
throughout 
the  Monday 
following. 


^T^HE  bill  in  this  cause  was  filed  in  December  18S3. 

Henry  Try^  one  of  the  Defendants,  put  in  a  plea 
and  answer.  The  plea  was  over-ruled  by  the  Vioe- 
Chancellor,  and  his  order  was  affirmed  on  appeal.  Ex- 
ceptions to  the  answer  were  filed  on  the  10th  of  Ja^ 
nuary  1835 ;  and  on  the  16th  of  the  same  month  an  order 
was  obtained  to  refer  the  answer  for  insufficiency. 

No  report  upon  the  exceptions  was  obtained,  within 
the  time  limited  by  the  twelfth  of  the  orders  of  1828. 

There  was  no  seal  between  the  long  vacation  of 
1835  and  the  first  day  of  Michaelmas  term,  which  was 
Monday^  the  2d  of  November ;  but  the  Vice-Chancellor 
sat  from  the  21st  of  October^  in  his  own  Court,  for  the 
purpose  of  disposing  of  arrears  of  business  of  various 
kinds. 

On  the  27th  of  October^  the  Vice-Chancellor,  upon 
the  motion  of  the  Plainti£^  made  an  order,  referring  it 
back  to  the  Master  forthwith  to  look  into  the  bill,  the 
answer  of  the  Defendant  Henry  Try^  and  the  excep- 
tions, and  to  certify  whether  the  answer  was  sufficient, 
notwithstanding  the  lapse  of  time  since  the  date  of  the 
order  of  the  16th  otjavtiary. 

An  examined  copy  of  the  order  was  left  at  the 
Master's  office  on  the  16th  of  November^  and  a  warrant 

was 
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wms  then  taken  oat  to  proceed  upon  the  exceptions        ISS5. 
before  the  Master,  on  the  16th. 

The  Defendant's  solicitor  and  his  clerk  attended  the 
warrant,  and  applied  for  two  months'  time  to  put  in  a 
further  answer,  which  the  Master  refused,  and,  at  the 
same  time,  he  enlarged  the  time  for  making  his  report 
vpon  the  exceptions,  for  a  week. 

It  was  not  contended  before  the  Master,  that  the  time 
within  which  the  report  ought  to  have  been  obtained 
had  already  expired. 

Another  warrant  to  proceed  upon  the  exceptions  was 
taken  out  on  the  part  of  the  Plaintiff,  which  the  De- 
fendant's solicitor  refused  to  attend,  alleging  that  the 
whole  of  the  proceedings  of  the  Plainti£^  subsequently 
to  the  delirery  of  the  exceptions,  were  irregular,  and 
that  the  time  for  proceeding  upon  the  exceptions  had 
expired  before  the  first  warrant  was  returnable. 

The  Master,  on  the  27th  of  Nooember  1835,  after  a 
further  enlargement  of  time  for  the  purpose,  made  his 
report,  by  which  he  allowed  all  the  exceptions,  and 
certified  that  further  time,  namely  to  the  date  of  his 
report,  was  necessary,  in  order  to  enable  him  to  make  a 
satisfactory  report 

A  motion  was  now  made  on  behalf  of  the  Defendant 
Try^  that  the  Master's  report  of  the  27th  of  Nooember 
1835  might  be  taken  off  the  file  for  irregularity,  with 
costs,  and  that  all  proceedings  founded  upon  it  might  be 
stayed. 

Vol.  I.  E  Mr. 


BO 


1995. 
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Mr.  Pembertan  and  Mr.  Walker^  t&t  the  motion* 

As,  during  the  yacation  jast  passed,  there  was  no  seal 
before  Michaelmas  term,  there  is  a  question  whether  the 
nineteenth  order  (a)  applies;  but  even  if  it  does,  the 
fortnight  allowed  by  the  twelfth  order  expired  on  the 
Sunday^  the  15th  of  NaoenJ)eri  and  the  general  rule  is» 
that  Siifiday  is  to  be  counted  as  one  of  the  days. 

Mr.  Bichersteth  and  Mr.  Dixon^  contra. 

There  being  no  seal  before  Michaelmat  term,  the 
nineteenth  order  brings  us  to  the  first  day  of  term^ 
Monday  the  2d  of  November.  Fourteen  days  after- 
wards would  be  the  16th. 

Mr.  Pemberion^  in  reply. 

The  question  is  simply  whether  the  Master's  certifi- 
cate 18  regular  or  irregular.  It  was  the  first  seal  to 
these  parties,  within  the  meaning  of  the  nineteenth 
order,  when  they  obtained  the  order  of  the  27th  of 
Octcber. 


7^  Master  qftAe  Rolls. 

The  general  rule  with  respect  to  all  these  orders  as 
to  time  is,  that  one  day  is  to  be  included,  and  the  other 
excluded. 

Mr. 


(a)  The  19th  order  of  isss, 
af  amended  in  NcnenAer  1851, 
It  at  foHowt : — **  That  the  time 
which  occurt  between  the  latt 
teal  after  Trinity  term  and  the 
first  seal  before  Michaelmoi  term, 
and  between  the  last  seal  after 
Mickaelnuu  term  and  the  first 
teal  before  Hiiary  term,  shall 


not  be  reckoned  in  the  com- 
putation of  time  which  is  al*. 
lowed  to  a  party  fbr  amending 
any  bill,  for  filing,  delivering, 
or  referring  exceptions  to  any 
answer,  or  for  obtaining  a  Mat* 
ter's  report  upon  any  eacap* 
tions.** 


CASES  IN  CHANCERY. 

14  then,  the  first  day,  Monday^  be  indaded,  the  time 
will  expire  on  Smdmf. 


The  Master  of  the  Rolls.  Dec.  17. 

The  question  in  this  case  is,  whether  the  Plaintiff 
ImuI  lost  the  bedefit  of  the  Vice-Chancellor's  order  of 
the  87di  of  October  by  the  laftse  of  vime.  This  depends 
ton  the  twelfth  and  nineteenth  orders.  [His  Honor  read 
Ihese  orders«]  Now,  in  the  last  long  vaeation,  there 
was  no  seni ;  the  first  day  for  regular  business  was  the 
fid  of  NovenAetj  the  first  day  of  to'm.  It  is  very  tme 
that  the  order  proves  that  the  Vice- Chancellor  was 
aittingy  bat  that  was  only  to  get  rid  of  arrears  of 
business  pending  before  the  long  vacation.  The  first 
questioA  which  rnight  be  ftiAterial  is,  thftt  the  order  of 
reference  contemplated  by  the  twelfth  general  order 
cannot  be  considered  as  the  same  in  operation  for  this 
purpose  as  an  order  adversely  obtained,  because  the 
order  adversely  obtained  b  not  entirely  within  the 
control  of  the  person  obtaining  it,  whereas  the  usual 
order  of  reference  of  an  answer  for  insufficiency  is. 
This  being  a  special  order,  if  the  other  party  had  im- 
peded the  perfecting  of  it,  the  Court  would  not  allow 
him  to  take  advantage  of  the  general  order.  [His 
Honor  then  stated  the  subsequent  proceedings  from 
the  affidavits.]  There  could  not  have  been  a  question 
as  to  the  exceptions,  because  the  plea  had  been  over- 
ruled* We  roust  assume  that  it  was  clear  to  demon- 
stration that  the  bill  had  not  had  a  full  answer. 

His  Honor  then  stated  that,  under  the  particular 
circumstances  of  the  case,  he  thought  that  some  of  the 
questions  raised  were  not  important,  and  that  the  rule 

E  2  was 
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18S5.       was  not  strictly  applicable  to  this  case.    His  Honor 
"X;^     proceeded,- 

ouB  .  ^  question  was  made  in  the  argument  as  to  the  time 
at  which  the  fourteen  days  expired.  I  should  be  of 
opinion  that,  there  being  no  seal,  the  party  must  have 
bad  till  the  2d  of  November^  which  was  the  first  day 
of  term,  the  day  for  commencing  the  business.  Then, 
supposing  the  time  commenced  on  Monday  the  2d  of 
NavembeTi  when  would  the  fourteen  days  expire?  If 
the  first  day  were  not  to  be  included,  they  would 
expire  on  Monday  the  16th;  but  if  the  first  day  were 
reckoned,  they  would  expire  on  Sunday^  and  the  Masters 
all  say,  that  in  such  a  case  the  party  would  have  till 
Monday  to  proceed,  (a) 

Motion  refused  without  costs. 

(a)  See  MUbum  ▼.  Lytter.  S  Sim.  S6S.;  Matmen  ?.  Bryai^  ibkL 
147*  and  1  Mylne  4  J^een,  453. 
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I8S5. 


RYLAND  V.  SMITH.  Rolls. 

JVb«.  10,11. 
1836. 

HE  facts  of  this  case  are  fally  stated  in  the  judg-      Jan.  is. 

ment.  ^  married 

woman  being 
entitled  under 

7^e  Macteb  0/  the  Rolls.  LS'LTcS* 

The  PlaintifF  in  this  case  is  the  widow  of  Richard  ofarMidue^ 

Ibjland^  who  became  bankrupt  in  December  1825,  and  hcrhu«b«nd 
.      .  wrote  to  one 

died  in  December  1882 ;  and  the  question  is,  whether  the  of  the  exe- 

PlaintifT  is  entitled   to  the  several  sums  of  700/.  new  ^"^!?' 'tu  * 

auestma  tnat 

4  per  cents.,  S6S/.  6s.  Sd.  8  per  cents.,  and  21/.  25.  Long  the  stodc 
Annuities,   standing  in  the  names  of  the  Defendants,  transferred 
Smithy  Drtice,  and  Saunders^  or  whether  all  or  any  part  i°^o  the  names 
of  those  sums  belong  to  the  Defendants  Hankey  and  trustees  for 
Bicklet/f  the  assignees  of  her  husband.  ^^  ^J^*" 

and  that  the 
Mrs.  Cawper  died  in  the  year  1824,  having  by  her  ^J^J'to'* 
will  given  one  third  of  the  residue  of  her  estate  to  the  himself.  These 
Plaintiff,  by  the  description  of  her  niece  Harriet  Ryland.  ^^^edwlth. 

James  Croft  and  Thomas  Hill  Mortimer  were  her  ex-  The  husband 

employed  part 

ecutors.  ofthecashin 

increasing  the 
amount  of  the 
In  the  month  of  April  1825,  the  executors,  having  stock.    He 

administered  the  estate,  apportioned  to  the  Plaintiff  as  b^Mume'Suik- 

her  share  of  the  residue,  the  7001.  4  per  cents.,  and  rupt  and  died: 

863/.  6*.  8c/.  8  per  cents.,  and  51.  6s.  6d.  Long  An-  ^^  »tock^ 

nuities,    and  the   sum   of  417/.  5s.  lid.  cash.     This  transferred 

result  having  been  communicated  to  Mr.  Bjflandy  the  cutorswasnot 

husband  of  the  Plaintiff,  he  wrote  and  sent  the  following  w^oced  into 

°  possession  by 
letter  to  Mr.  Mortimer : —  the  husband, 

and  therefore 
<*  Dear  belong  to 
the  wife  by 
sunrivorship ;  but  that  the  assignees  under  the  bankniptcy  were  entitled  to  the  in- 
crease made  by  the  husband. 

E  8 
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1885.  **  Dear  Sir,— « I  am  very  much  obliged  to  yoa  fi»r  the 

lengthened  detail  of  Mrs.  Cawpa's  will,  which  it  was  fiir 
from  my  intention  to  have  given  yon  the  trouble  oC 

^  As  to  the  amount  of  Mrs.  Cawpa's  bequest  to  Mrs. 
Bj/land,  it  has  been  my  declared  wish  from  the  ktgfUr 
ning,  that  it  should  be  invested  in  the  public  funds  in 
the  names  of  trustees  for  her  sole  benefit,  independent 
of  her  coverture  as  my  wife.  I  engaged  the  Uiree 
gentlemen  named  at  foot  as  those  trustees. 

<<  I  request  the  &vour  of  you  and  Mr.  Cr^,  therrfore^ 
to  transfer  her  share  of  the  stock  at  the  bank  into  these 
names ;  or,  if  you  are  averse  to  that,  to  transfer  it  into 
my  name  alone,  who  alone,  I  conceive,  am  legally  en- 
titled,  and  am  every  way  competent  to  give  you  a  dis- 
charge for  it;  but  I  beg  leave  to  decline  having  it 
transferred  into  Mrs.  RylantPs  name  alone  at  the  Bank. 

**  As  to  the  amount  of  the  four  East  India  Bonds, 
when  turned  into  money,  and  the  cash  remaining  at 
CiiTefs,  when  you  are  prepared  to  divide  thai,  it  would 
be  agreeable  to  me  that  you  should  invest  Mrs.  Bj^ant% 
one  third  of  it  in  the  purchase  of  Long  Annuities  in 
the  names  of  her  trustees,  in  addition  to  the  Si.  6s.  %d. 
per  annum,  or  else  pay  it  to  me  in  money  that  I  may  do 
it  myself,  conceiving  as  before  mentioned,  that  I  am 
the  person  alone  entitled  and  competent  to  give  you  a 
discharge. 

*'  I  am,  &c.        Rifiard  Inland. 

^*  Joseph  Smithy  of  Gray*s  Inti^  Esq.,  Barrister  at  Law, 

and  a  Bencher  of  Grajfs  Inn. 
**  Charles  Druce^  jun.  Esq.,  of  BiUiter  Square^  Attorney 

at  Law. 
**  James  Ebenezer  Saunders,  Esq.,  Laiorence  Poimtney 

Lane,  Cannon  Street. 

«  To  T.  H.  Mortimer,  Esq." 

The 


ftmoNi. 
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Th6  execalors  accordingly,  on  the  27th  ot  April  18S5,        1885. 
transferred  the  700i  4  per  cents.»  868/.  6s.  Si.  3  per     ^^^J^^wd^ 
cents.,  and  BL  65.  Sd.  Long  Annuities  into  tha  nunes       ^  «. 
erf*  SmiM,  Drucef  and  SaunderSf  and  on  the  15th  of 
JbMtf    1835,    purchased  with   S22L    Ss.    part   of  the 
417/.  68.  nd.  a  further  sum  of  14/.  18&  4d.  Long  An^ 
nuities,  which  they  caused  to  be  transferred  into  the 
same  names.     Upon  this  being  communicated  to  Mr. 
Biflandi  he  wrote  the  following  letter :  ^^ 

<M  6th  Jun^  1825. 
"Dear  Sir, —  I  learn  at  the  Bank  that  the  Long 
Annuity  bought  yesterday  cost  322/.  Ss.,  which,  de- 
ducted from  the  sum  referred  to  in  your  favour  just 
received,  leaves  95/.  2^.  lid,  from  which  I  shall  be 
much  obliged  to  you  to  deduct  the  legacy  tax,  and  then 
to  send  me  your  draft  on  Child  and  Co.  for  the  ba- 
lance, which  will  settle  the  whole. 

<<I  am  sorry  the  concern  has  so  much  intruded  on  your 
other  avocations.  Perhaps  you  can  excuse  me,  at  very 
near  fourscore,  —  and  my  friend  Mr.  Croft  cannot  be 
much  less,  —  for  having  been  so  urgent  in  settling  an 
account  wherein,  though  small,  a  future  trust  was  to  be 
created,  tliat  the  hand  of  mortality  might  have  rendered 
difficult,  if  not  impracticable. 

*'  I  am,  &c., 
"  T.  H.  Mai'timer,  Esq."  "  Bichard  Ryland. 

The  sum  of  95/.  2s.  \\d.  having,  by  the  deduction  of 
legacy  duty  and  some  small  payments,  been  reduced  to 
79/.  lOs.  5c/.,  the  latter  sum,  as  it  appears,  was  paid  to 
Mr.  Byland  by  the  executors,  upon  which  he  wrote  to 
one  of  them  the  following  letter :  — 

«20th  Jttwl825. 
"Dear  Sir, —  I  received  the  amount  of  your  draft 
at  Messrs.  Child  and  Co.'s  this  morning,  and  am  much 

E  4  obliged 
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18S5.  obliged  by  the  trouble  yon  have  taken  in  this  botinesi. 
I  do  not  at  present  foresee  that  any  further  explanatioa 
is  necessary  than  I  have  had  from  Mr*  Onfi*  The 
amount  invested  for  Mrs.  Bx^Uind  in  the  stock  produces 
her  60/.  per.  annum,  besides  the  balance,  which  I  have 
jnst  paid  her,  55/.  bu  Sd.  in  money.** 

It  would  appear  from  this  letter  that  Mr.  ^fland  in- 
vested 24/.  Ss.  of  the  produce  of  the  draft  in  the  pui^ 
chase  of  1/.  2s.  Long  Annuities  which  were  transferred 
into  the  names  of  the  same  trustees.  The  fiu:t  of  the 
79/.  10s.  Bd.  having  been  paid  to  him  is  clear.  From 
that  time  until  the  filing  of  the  present  bill,  the  PUun- 
tiff 's  title  to  the  income,  at  least  of  those  funds,  was 
not  questioned,  although  the  husband  became  bank- 
rupt in  December  1825,  and  died  in  December  18S2; 
but  the  question  now  is,  to  whom  do  these  sums  be* 
long  ?  The  Plaintiff,  the  widow,  claims  them  by  sur- 
vivorship, as  never  having  been  reduced  into  the  pos- 
session of  her  husband ;  and  such  is  the  case  in  point 
of  fact,  except  as  to  the  24/.  5s.  invested  in  the  pur- 
chase of  the  1/.  2s.  Long  Annuities,  inasmuch  as  all 
the  other  sums  came  directly  from  the  hands  of  the 
executors  into  the  names  of  the  three  trustees.  But 
then  it  is  said  on  behalf  of  the  assignees  that  the  transfers, 
having  been  made  with  the  assent  and  by  the  direction 
of  the  husband,  amount  in  law  to  a  reduction  into  pos- 
session by  him.  If  this  were  so  generally,  it  would  be 
impossible  for  persons  holding  money  in  trust  for  a 
married  woman  to  make  a^.  setdement  of  it  upon  her, 
with  the  consent  of  her  husband,  without  coming  into 
a  court  of  equity  for  that  purpose. 

The  question  of  right  cannot  depend  upon  whether 
there  was  a   more  or  less  ready  assent  by  the   hus- 
band, or  upon  any  speculation  as  to  whether  the  exe- 
cutors 
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cotors  would  or  would  not  have  paid  the  whole  to  him  18S5. 
if  he  had  demanded  it  This  it  would  be  impossible 
to  ascertain,  and  it  would  be  too  dangerous  to  make 
the  rights  of  parties  depend  upon  what  they  might 
afterwards  say  upon  that  sulgect.  The  directing  or 
consenting  to  an  investment  consbtent  with  the  wife's 
equities  cannot  be  considered  as  an  act  destroying  such 
equities  by  being  a  reduction  into  possession ;  but  it 
was  argued  to  that  extent,  and  that  the  wife  therefore 
had  lost  the  benefit  even  of  a  settlement  out  of  those 
funds ;  and  it  was  necessary  to  argue  the  case  to  that 
extent,  because  if  the  acts  do  not  amount  to  a  reduc- 
tion into  possession,  the  right  of  survivorship  accrues, 
as  the  assignee  cannot  stand  in  a  better  situation  than 
the  husband,  the  bankrupt 

In  WdU  V.  Tomlinson  {a)  the  question  arose,  with  this 
additional  circumstance^  that  the  stock  had  been  trans- 
ferred into  the  names  of  the  husband  and  another  person 
upon  the  trusts  agreed  upon.  Sir  fV.  Grant  decided 
that  this  was  not  a  reduction  into  possession. 

In  Glaister  v.  Hewer  {b)  Lord  Eldon  puts  the  case  of 
money  of  the  wife  in  the  hands  of  trustees  invested  by 
agreement  between  them  and  the  husband,  in  the  joint 
names  of  the  husband  and  wife,  and  expresses  an  opi- 
nion that  that  case  would  not  be  within  the  statute  of 
James.  He  decided  against  the  claim  of  the  wife  in  the 
case  before  him,  because  the  money  had  actually  come 
to  the  hands  of  the  husband,  and  was  afterwards  in- 
vested. 

For  these  reasons,  and  upon  these  authorities,  I  am 
of  opinion  that  the  Plaintiff  is  absolutely  entided  to  the 

whole 

(a)  16  Fes.  415.  (b)  8  Fm.  S07. 
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ISifi*  vbole  of  the  funds  m  queslioat  exoqpl  the  smn  of  12.  £•> 
13  the  Long  Annuiliesi  the  241  6s.  with  which  that  sum 
wm  purcb«Md  having  been  paid  to  the  husband  wttln 
oul  any  ooodjiioo;  for  the  letter  of  the  16th  of  Jme 
19^6  raquires  a  draft  for  the  balance  to  be  sent  to  hiait 
which  it  appcan  was  done.  In  the  fint  letter  Co  the 
n^cutors  ao  option  is  given  them  mtber  to  pajr  the 
mooey  to  the  husband  or  to  trustees,  and  a  promise^ 
if  the  payment  should  be  made  to  him,  to  invest  the 
«iooey»  but  ia  the  letter  of  the  lath  of  Jmu  lUB 
there  is  no  such  optiMi  or  promise* 

This  small  soas,  therefore^  I  think,  belongs  to  the 
bankrupt's  estate*  It  was  rednced  into  possession,  and 
invested,  without  consideration,  in  the  names  of  the  troa* 
tees,  for  the  wife's  benefit.  The  assignees  having  so  far 
ffuoceeded^  I  think  that,  as  to  them,  the  decree  must  be 
without  costs.  The  trustees  must  of  course  have  their 
costs  out  of  the  fund* 


Mr.  Bicterstethy  for  the  Plaintiff. 

Mr.  Pemberian  and  Sir  J.  T.  Claridge^  for  the  As- 
signees. 

Mr.  Teedy  for  the  Trustees. 
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1SS6. 


LOGAN  V.  FAIRLIE.  (a)  Dec.  u. 

Before 


Lords  CoM- 


JOHN  HOME,  a  Major  in  tba  service  of  the  EoMt 

India  Company,  bequeathed  the  residua  of  his  estate    fio&lKQu«T. 

and  effects,  both  real  and  personal,  to  his  brother,  Jawies  j^  tettator 

Hom€9  of  Broom  Home  in   the  coonty  of  Bmmick^  j^^"^ !? 

aad  bis  sister,  Hden  Logtnh  o£  Tweed  Hall  in  the  hayiDgalllut 

same  oounty,  in  equal  shares*  if  they  should  be  living  ^^^'^^ 

at  the  time  of  his  decease ;    but  in  case   his  sister  queathed  hit 

ihouU  die  before  him,  leaving  children,  be  desired  that  ^^^^^^tteto 

her  children  shoiild  have  the  share  to  which  die  would  his  brother 

have  been  entitled  if  livings  share  and  share  alike ;  and  ^er*H:L  ^ 

he  appointed  David  Clark,  and  several  other  persons,  i?  equal 

,  .  ^  tbares;  bntm 

his  executors.  case  his  i 


should  die 

The  testator  died  at  Calcutta,  leaving  no  property  m  J^^'^'hof 

Great  Britain.     The  will  was  proved  at  Calcutta  by  children. 

Clark  alop^  and  was  never  proved  in  Great  Britain,  tor,  who  was 

Jamet  Home  SMrvived  the  testator,  but  Mrs.  Losan  died  "bo  resident 

in  India^  bav- 
in his  lifetime,  leaving  nine  infant  children  surviving  ingproTed 

her.    In  the  year  1819,  Clark,  who  wa^  a  partner  in  a  J^®  J^^^Jj^ 

bouse  of  agency  in  Calcutta,  remitted  7000/«,  part  of  the  residue  to  his 

testator's  residuary  estate,  to  Messrs.  Fairlie,  Bonham,  S^'with  a^ 

and  Ca,  his  correspondents  in  this  country,  with  the  letter,  in 

foUowmg  letter :  —  ^red  the  a^t 

"  Calcutta,  27th  March  1819.      *?  sppropnate 

tbe  fund  ao» 
^*  We  beg  leave  to  trouble  you  with  the  enclosed  bill  for  cording  to  the 

7000/.,  at  six  months'  sight,  as  a  remittance  on  account  J[J^^^" 

of  will,  by  which 
(a)  S  Sim.  4r  Stu.  284.  it  would  be 

perceiTed 
that  half  went  to  J.  H.  and  half  to  H.L,  or  her  children.  H.L.  had  died 
in  the  lifetime  of  the  testator,  leaving  nine  infant  children.  A  suit  haTing  been 
instituted  by  tbe  children  against  the  agent,  and  also  against  the  executor  and  ,/• 
J7.,  who  were  both  out  of  the  jurisdiction,  for  the  purpose  of  haTing  a  moietj  of 
the  fund  secured :  Held,  that  no  legacy  du^  was  payable  upon  such  moiety. 
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18S5.  of  the  estate  of  Major  Home^  deceased,  late  of  thb  esU- 
blishment,  and  would  thank  you  to  direct  the  appropri- 
ation of  it  agreeably  to  the  annexed  extract  of  the  wiil^ 
by  which  you  will  perceive  that  half  goes  to  Jama 
Homey  Esq.  of  Broom  House  in  Bervnckshirtf  and  half  to 
a  sister,  Mrs.  Logan^  or  her  children,  obtaining  a  snt 
fident  discharge." 

Fairlie^  Bonkam  and  Co.,  without  making  anydedao- 
tion  for  legacy  duty,  paid  over  one  mdety  of  the  7000L 
to  James  Home^  the  testator's  brother.  They  declined, 
however,  to  part  with  the  other  moiety,  without  the 
direction  of  the  Court  of  Chancery,  alleging  that  they 
had  no  instructions  from  their  correspondent  Clark  so 
to  do,  and  that  they  had  no  evidence  to  prove  either 
that  Helen  Lc^an  was  dead,  or,  if  that  were  the  case, 
who  were  her  children. 

The  bill  in  this  cause  was  then  filed  by  Mrs.  Logan*% 
nine  infant  children  againt  Fairlie^  Bonkam^  and  Co., 
and  also  against  Clark  and  James  Home,  both  of  whom 
were  charged  to  be  out  of  the  jurisdiction  of  the  Court, 
and  it  prayed  that  the  sum  of  3500/^  being  one  moiety 
of  the  sum  of  7000/.  received  by  Fairlie^  Bonham^  and 
Co.  from  Clarky  might  be  paid  into  Court,  and  invested 
in  the  funds,  and  that  some  person  might  be  appointed 
guardian  of  tlie  Plaintifis  during  their  minorities,  and 
that  the  dividends  might  be  paid  to  such  guardian  for 
the  maintenance  and  education  of  the  Plaintifi,  until 
they  should  respectively  attain  the  age  of  twenty-one, 
and  that  a  ninth  part  of  the  fund  might  be  transferred 
to  each  of  the  Plaintiffs  upon  his  or  her  attaining  that 
age. 

The  bill  prayed  no  account  of  the  testator's  estate. 

Under 
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Under  an  order  in  the  cause,  the  moiety  in  question 
was  paid  into  Courts  and  invested  in  stock.  The  decree 
directed  inquiries  to  ascertain  whetlier  Mrs.  Logan 
was  dead,  and  what  children  she  left  at  her  decease; 
and  liberty  was  given  to  Fairlie^  Bonham  and  Ca  to 
apply  to  the  Court  in  case  they  should  be  drawn  npon 
from  India  for  the  moiety.  The  Master  found  that 
Mrs.  Logan  died  in  the  lifetime  of  the  testator,  and  that 
she  left  the  Plaintiffs,  her  nine  children,  surviving  her. 
By  the  order  on  further  directions  it  was  declared,  that 
the  nine  Plaintiffs  were  entitled  to  a  moiety  of  the  said 
sum  of  7000/. ;  and  it  was  ordered,  that  the  fund  in 
Court  should  be  carried  over,  in  equal  ninth  parts,  to 
their  respective  separate  accounts. 

One  of  the  Plaindffs  having  come  of  age,  an  order 
was  made  for  the  transfer  to  him  of  his  share  in  the 
fund;  but  the  Acoountant-General  refused  to  execute 
the  order,  without  the  production  of  a  receipt  for  the 
legacy  duty,  or  of  a  certificate  from  the  Legacy  Duty 
OflBce  that  the  duty  was  not  payable.  The  duty  was 
accordingly  paid,  upon  an  understanding  that  it  should 
be  refunded,  if  the  Court  should  be  of  opinion  that  it 
did  not  attach. 

Another  of  the  Plaintifis,  having  come  of  age,  pre- 
sented a  petition,  praying  that  the  Accountant-General 
might  be  ordered  to  transfer  her  share  to  her,  without 
the  production  of  any  receipt  for  l^acy  duty,  or  of  any 
certificate  relating  to  such  duty.  Upon  the  hearing  of 
this  petition,  on  the  18ch  of  April  1825,  the  Vice 
Chancellor  (a)  expressed  an  opinion  that  the  legacy 
duty  was  payable,  but  proposed  to  the  petitioner,  if  she 
were  dissatisfied  with  his  Honor's  decision,  that  the 

judgment 
(aj  Sir  John  Leach, 
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1885.       jodgmeBt  of  dm  OMtt  of  Eadnqwf  ibooid  l»  d^ 
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spon  the  point  (a)  -  As  the  legaej  duty  ttpoo 
^vT^       each  share  amovnted   to  the  sum  of  15L  onlji   the 
^^<u^-      petiOoner  aoquiesoed  in  the  Vice  ChaneelWs  dedtioB^ 
and  paid  the  doty. 

Six  others  of  the  Flaintiffi  afterwards  obtained  the 
transfer  of  their  respective  shares,  under  orders  of  the 
Covrt)  the  legacj  doty  being  paid  upoti  eadi  shares 

The  yonngot  of  the  Plaintiffs,  having  now  eome  of 
age,  presented  a  petition,  praying  that,  notlri^standing 
the  order  of  the  18th  of  April  1826,  and  the  subsequent 
orders,  it  might  be  declared  that  no  legacy  daty  was 
payable  on  the  said  moiety  of  the  said  sum  of  7000Lf  or 
on  the  stock  in  which  such  sum  was  invested,  or  on  the 
present  petitioner's  shafe,  and  that  the  Accountant'* 
General  might  be  directed  to  transfer  the  petitiotie/s 
share  to  him  without  the  production  of  any  receipt  for 
the  legacy  duty,  or  any  certificate  with  respect  to  such 
duty. 

Sir  Charles  JVdhereU  and  Mr.  Oarratt,  for  the  peti- 
tioner. 

The  case  of  Aitomof-Qeneral  v.  Jackson  (i),  in 
the  House  of  Lords,  has  overruled  the  decision  of 
Sir  John  Leach  upon  the  former  petition  in  thb  cause. 
The  present  case  is  stronger  than  Attomey^General  v* 
Jackson f  for  our  bill  does  not  pray  an  account,  but 
simply  seelcs  payment  The  decree  directed  no  ao* 
countt  but  merely  an  inquiry  whether  the  ttetaloi^s 

sistef 

{a)  See  9  Shn,  4*  Sttu  S90.  ton  t.  Forhet^  2  Cr,  if-  J.  S88. 

{h)  8  SMgh^  15.    3  Tyno,  989.      and  9  Tyrw,  354. 
S,  C,  ID  Exchequer^  nom.  /adt- 
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sister  was  dead,  when  she  died,  and  what  chlldrea  she  18M. 
left.  The  present  suit  is  not  instituted^  as  Sir  Mm 
Leach  seems  to 'have  supposed,  for  the  porpctoe  of  ad* 
ministeriog  the  fund,  but  merely  to  procure  the  applita* 
tion  of  a  specific  sum  which  the  executor  had  apprc^ 
priated  as  so  much  residue.  The  fund  in  the  present 
case  was  appropriated  in  India  by  a  division  into 
moieties.  It  was  argued,  for  the  Crown,  in  Jaek$on  y« 
Forbesi  in  the  Exchequer^  that  the  suit  in  Chancery 
was  equivalent  to  an  administration  iu  this  oomtry ;  bdt 
Lord  I^fndhunt  said,  he  did  not  see  how  the  institution 
of  a  suit  in  Chancery  made  any  difference.  No  probate 
bad  been  taken  out  in  this  country  in  the  ease  of  the 
Attametf-General  v.  Jackson. 

Tht  Solicitor-General  and  Mr.  Jokn  Bomilfy,  for  the 
Crown. 

The  Lord  Chancellor,  in  giving  judgment  id  the 
House  of  Iiordsin  Attomey-General  v.  jAribon,  expressly 
says,  that  the  decision  in  that  case  does  not  overrule 
any  of  the  former  cases  upon  thb  subject,  and  that 
there  is  no  conflict  between  it  and  the  former  oaees; 
because  the  facts  in  no  former  case  were  precisely  the 
same.  This  case  of  U^an  v.  FairUe  was  much  insisted 
on  in  the  argument  of  AUomey-General  v.  Jackson  t 
afid  the  House  of  Lords  found  as  a  fact,  as  the  Court 
of  Exchequer  had  found  as  a  fact  before,  that  the  legacy 
had  been  appropriated,  that  is,  in  foct,  had  been  paid^ 
in  India.  The  Vice  Chancellor  found  as  a  fiict,  in 
this  case  of  Logan  v.  Fairlie^  that  the  legacy  was  not 
finally  appropriated  in  /imKmk,  but  that  the  ultimate 
payment  and  appropriation  of  that  legacy  took  place  in 
this  country.  That  is  the  distinction  between  the  two 
cases.  The  7000^  was  remitted  to  Fairlie,  Bonham 
and  Co.,  with  directions  to  them  to  appropriate  it  in 

this 
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this  country,  aooording  to  the  extract  of  the  will  which 
was  transmitted  at  the  same  time.  Upon  the  reference 
to  the  Master  in  Jackson  v.  Forbes^  he  found  as  a  fiict* 
that  the  executor  administered  the  estate  in  India* 
The  whole  attention  of  the  Judges,  when  that  case  was 
argued  in  the  Court  of  Exchequer,  was  directed  to 
ascertain  whether,  under  the  particular  cnncumstances  of 
the  case^  the  testator^s  funds  were  or  were  not  admi- 
nistered in  India.  They  came  to  the  conclusion,  that 
that  question  must  be  answered  in  the  affirmatiTe;  and 
it  followed,  of  course,  that  no  duty  was  payable.  The 
duty  may  be  payable  either  when  the  Itgt^j  is  paidy 
or  when  it  is  retained  by  the  executor.  The  House  of 
Lords  must  be  understood  to  have  decided,  that  in 
Attome^General  y.  Jackson^  there  was  a  retainer  by  the 
executors  in  Indioj  within  the  meaning  of  the  l^;acy 
duty  acts.  The  single  question  is.  Did  an  appro- 
priation take  place  in  India  ?  If  it  did,  the  duty  is  not 
payable;  if  it  did  not,  the  duty  is  payable.  In  support 
of  the  proposition  that  there  was  not  an  appropriation 
in  Jfuba,  we  have  the  decision  of  Sir  John  Leach  in  this 
case  of  Logan  v.  Fairlie^  and  the  &ct  that  the  House 
of  Lords  did  not  consider  that  their  decision  in  JUomq^ 
General  v.  Jackson  overruled  the  former  cases.  There 
is  a  distinction  between  probate  duty  and  l^;acy  duty. 
Probate  duty  is  a  tax 'upon  the  trouble  of  getting  in  the 
assets,  and  does  not  attach  upon  property  which  is 
abroad  at  the  time  of  the  death  of  the  testator.  The 
Iq^acy  duty,  however,  is  payable  upon  the  property 
when  brought  to  this  country  and  administered  here ; 
Atiomej^General  v.  CodcereU(a)^  AUomey-General  v. 
Beaison.  (b)  It  is  true,  that  in  both  these  cases  there  was 
a  personal  representative  in  this  country,  but  the  decision 

in 

(a)  I  Price,l65.  (b)  7 Price, 560. 
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in  each  was  upon  the  question,  whether  the  property        1885. 
was  administered  here. 

In  cases  of  this  kind  the  question,  whether  there  was 
an  administration  or  appropriation  abroad,  frequently 
depends  upon  very  nice  circumstances.     If  Mrs.  Logan 
had  been  Hying  at  the  time  at  which  Fairlie^  Bonkam 
and  Co.  received  the  money,  and  they  had  paid  it  to 
her,  no  legacy  duty  would  have  attached;    her  death 
rendered  a  suit  for  the  administration  of  her  share  ne- 
cessary ;  and  in  consequence  of  the  administration  in  that 
suit,  the  l^cy  duty  is  payable.    This  is  the  distinction 
taken  by  Sir  John  Leach.     He  was  clearly  of  opinion 
that  the  personal  representative  was  a  necessary  party 
to  the  suit,  although  he   said    that  the  objection  bad 
occurred  too  late   to  be  corrected.      He   treated   the 
present  suit  as  a  suit  for   the  administration  of  Mrs. 
U^arCs  share.     It  is  important  in  such  cases  as  the 
present  to  consider  not  merely  what  is  an  administra- 
tion of  the  fund,  but  also  what  amounts  to  an  appro- 
priation of  it  in  favor  of  particular  persons.     To  con- 
stitute an  appropriation  in  favor  of  particular  persons, 
the  fund  must  be  laid  expressly  apart  for  the  parties 
intended  to  receive  it     If  there  be  a  question  who  is 
entitled,  there  will  not  I)e  such  an  appropriation  as  to 
exempt  the  property  from  liability  to  the  legacy  duty ; 
AUomey''General  v.  Lady  Louisa  Manners  {a) ;  HiU  v. 
Atkinson  ip)  I  Attorney-General  v.  W6od{c);   Coombey. 
7Vi4/(££),  decided  by  Lord  LyndJiwrst  in  March  1835. 
Within  the  meaning  of  these  cases  there  was  no  ap- 
propriation in  favour  of  the  present  petitioner,  until  his 
share  was  carried  over  to  his  separate  account.     Until 
that  time  the  share  now  in  question  was  only  assets  of 

the 

(a)  lPrtw,411.  (c)  8  Ko.  4- J«T.S90. 

\b)  2  Mer.  45.  ^d)  p.  C9.  infrh. 
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the  testator's  estate,  to  be  appropriated  as  the  Court 
should  direct.  If  Sir  John  LeacVs  decision,  with  respect 
to  the  legacy  duty  in  this  case  be  not  confirmed,  the 
Court  must  either  decide,  in  opposition  to  Sir  John 
Leack's  opinion,  that  the  personal  representatiTe  was 
not  a  necessary  party  to  this  suit,  or  the  Court  must 
overrule  the  cases,  including  Attomey-General  ▼.  Jadc^ 
soUf  in  which  it  has  been  held,  that  where  the  personal 
representative  was  before  the  Court,  and  the  property 
was  administered  here,  the  duty  attached.- 


Lord  Commissioner  Pepys  delivered  the  judgment 
of  the  Court,  as  follows :  — 

We  are  of  opinion  that  it  is  impossible  to  hold  that 
the  legacy  duty  is  payable  consistently  with  the  case  of 
Attcmey^General  v.  Jackson.  It  is  not  necessary  to  re- 
view the  preceding  decisions,  because  that  case  is  binding 
upon  all  the  claims.  It  is  observable  that  the  argument 
of  the  Crown  in  the  Aitoj-ney^General  v.  Jackson  was 
never  put  so  high  as  to  include  this  case.  The  argument 
of  the  Crown  is  this;  —  "  If  the  administration  is  per- 
fected abroad,  and  nothing  remains  to  be  done  but  to 
hand  over  the  legacy  or  residue,  it  is  not  liable  to  duty; 
but  if  it  is  not  yet  fully  administered,  and  the  legacy 
remains  to  be  severed  from  the  general  estate,  or  the 
accounts  to  be  taken,  and  the  residue  ascertained  and 
divided,  the  duty  to  the  Crown  attaches." 


The  argument  before  the  House  of  Lords  assumed, 
that  if  the  money  in  question  was  severed  from  the 
residue,  and  was  only  to  be  applied  to  legacies,  there 
was  no  administration  in  this  country,  but  merely  a 
carrying  into  effect  the  intention  of  the  party  admi- 
nistering abroad,  and  handing  over  sums  appropriated 
for  that  purpose.  Here  is  a  sum  of  money  constitut- 
ing 
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ing  part  of  the  residue,  one  half  of  which  residue  is 
to  be  paid  to  the  testator's  brother,  and  the  other  half 
to  his  sister,  and  if  she  is  dead,  to  her  children.  It 
is  quite  immaterial  in  what  words  the  party  in  India 
has  expressed  the  direction  to  the  parties  in  England, 
whether  by  giving  an  extract  from  the  will  in  its  words, 
or  whether  by  assuming  the  language  of  the  will  as 
the  foundation  of  what  he  says.  The  directions  in  the 
letter  amount  to  this;  —  *^  Here  is  a  sum  of  money 
which  we,  the  executors,  remit  to  you,  and  our  direc- 
tions are,  that  you  pay  one  half  to  the  brother,  an 
ascertained  person,  and  the  other  half  to  the  sister, 
if  alive,  and  if  not,  to  her  children."  It  is  impos- 
sible to  conceive  a  more  direct  appropriation  of  a  re- 
mittance than  these  directions  contain.  It  is  abso- 
lutely necessary,  in  the  one  case,  that  the  appropriation 
should  be  confirmed  by  the  Court,  because  the  right 
to  receive  the  money  depends  upon  a  partic|ilar  event; 
but  here  is  a  severance  from  the  corpus  of  the  estate, 
a  remittance  for  a  particular  and  distinct  purpose. 

Now,  the  decision  of  the  late  Master  of  the  Rolls 
would  create  a  difficulty,  if  we  were  proceeding  upon 
Logan  V.  Fairlie;  but  his  observations  are  consistent 
with  the  view  of  the  case  which  we  take.  He  says, 
**  If  a  testator  die  in  India^  and  his  personal  estate  be 
wholly  in  India,  and  his  executor  be  resident  there, 
and  the  will  be  proved  there,  and  the  executor  remit 
to  a  legatee  in  England,  or  to  some  other  person  in 
England,  for  the  specific  use  of  the  legatee,  the  amount 
of  his  legacy,  I  am  of  opinion  that  the  legacy  duty  is 
not  payable  upon  such  remittance;  inasmuch  as  the 
whole  estate  is  administered  in  India,  and  the  remit- 
tance is  in  respect  of  a  demand,  which  is  to  be  consi- 
dered as  established  there.  But  if  a  part  of  the  assets 
of  the  testator  is  found  in  England,  in  the  hands  of  the 

F  2  agent 
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1835.  agent  of  such  executor,  without  any  specific  appropria- 
tion, and  a  legatee  in  England  institute  a  suit  here  for 
the  payment  of  his  legacy  out  of  such  unappropriated 
assets,  then  such  assets  are  to  be  considered  as  adminis* 
tered  in  England^  and  the  legacy  duty  is  payable  in 
respect  of  them."  How  it  was  that  the  late  Master  of 
the  Rolls  came  to  the  conclusion  he  did  upon  that  state 
of  circumstances  it  may  not  be  very  easy  to  discover ; 
but  he  states  the  rule  to  be  drawn  from  the  cases  in 
precisely  the  same  terms  in  which  it  is  considered  as 
being  now  established,  after  the  Attorney-General  v. 
Jackson,  namely,  that  if  the  property  be  severed  from 
the  corpus  of  the  estate,  and  nothing  remains  but  to 
pay  it  to  the  person  whose  right  had  been  ascertained, 
it  would  then  be  exempted  from  the  legacy  duty ;  but 
if  it  remained  in  the  hands  of  the  executor  unappro- 
priated, and  came  to  be  administei^  in  England^  the 
duty  would  attach  upon  it. 

Now,  can  it  be  said  that  there  was  not  an  appropria- 
tion in  India  ?  The  letter  leaves  that  beyond  all  question ; 
and  independently  of  the  Attorney-General  v.  Jackson^ 
there  would  not  be  a  doubt  upon  the  construction  of 
the  act;  but  after  that  case  it  is  impossible  to  make  it  a 
subject  of  argument.  There,  property  was  brought 
home  by  the  party  having  the  custody  of  it,  and  there 
was  no  specific  appropriation,  as  the  accounts  which 
were  directed  prove,  and  a  great  deal  remained  to  be 
done.  The  question  is,  whether  Attorney-General  v. 
Jackson  has  not  covered  this  case.  We  think  it  has 
covered  a  great  deal  more,  and  that,  therefore,  this  case 
is  necessarily  within  it. 


An  order  was  made  in  the  terms  of  the  prayer  of  the 
petition. 
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COOMBE  V.   TRIST.  March  27. 

JDICHARD  TRIST,  by  his  will,   bearing  date  the  A  testator 
21st  of  May  1794,  bequeathed  the  sum  of  10,000/-  JjS'^m^nry 

to  trustees,  who  were  also  his  executors,  upon  trust,  as  to  -^«  for  life* 
,  ,  .  J  1.  -J      1  and  after  her 

to  one  moiety  to  pay  the  annual  mterest  and  dividends  to  decease  to  her 

Ann  Bogersj  afterwards  Ann  Venning^  when  she  should  ^l**^[^"',^ 

attain  twenty*one,  and  after  her  decease,  to  pay  the  prin-  appoint,  and, 

cipal  of  such  moiety  amongst  all  her  children  in  such  *°  default  of 

manner  and  proportions  as  she  should  appoint ;  and  in  equally  among 

default  of  such  appointment,  then  on  trust  for  all  her  jren^ho  "if 

children  equally  who,  if  sons,  should  attain  twenty-one,  sons,  shoald 

or,  if  daughters,  should  attain  that  age  or  be  married  ;  ^ne  ^^^  jf    ^* 

and  if  there  should  be  no  such  children,  in  trust  as  she  daughters,  ^ 

should  attain 
should  appoint;  and  in  default  of  appointment,  then  for  that  age  or  be 

Sarah  Coombe  and  her  issue  upon  certain  trusts  therein  ""[^^'^l'  ^?^ 

mentioned.     The  testator  then  gave  the  other  moiety  of  have  no  such 

the  10,000/.  upon  other  trusts  for  Sarah  Coombe,  in  man-  ^cor^w  to" 

ner  therein  mentioned,  and  he  appointed  his  daughter  herappoint- 

Elizabeth  Trist  his  residuary  legatee.    Neither  Ann  Ven-   default  of* 

nins  nor  Sarah  Coombe  was  related  to  the  testator  in  blood,  appointment, 
°  over.    Upon 

the  death  of 

The  testator  died  soon  after  the  execution  of  his  will,  the  tesutor,a 

'  suit  was  in- 

although  the  precise  time  did  not  appear ;  and,  in  a  suit  stituted  for 
instituted   by   the   parties  interested    in  the    legacy  of  having^thfs^le- 
10,000/.,  a  decree  was  made  in  the  month  oi  July  1798,  ga^  secured; 
whereby  the  rights  of  the  Plaintiffs,  Sarah  Coombe  and  decree  made 

jjj^f^  in  that  suit  in 
the  year  1798, 
the  executors  paid  the  amount  into  Court,  and,  prior  to  Novevtber  1802,  the 
whole  of  it  was  invested  in  stock  in  the  name  of  the  Accoun(ant^eneral,  and 
placed  to  the  separate  account  of  A,^  who  continued  to  receive  the  dividends 
during  her  life :  Held,  that  this  was  a  sufficient  payment  of  the  legacy  within  the 
55  G.  J.  c.  184.,  and,  therefore,  that  upon  A.^s  death  in  the  year  1834,  the  parties 
interested  in  remainder,  who  were  the  children  of  A,,  were  entitled  to  receive  their 
f  everal  shares  of  the  fund,  without  producing  receipts  for  the  legacy  duty. 

F  3 
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Ann  Venning,  in  their  several  moieties  of  the  legacy  of 
10,000/.  were  declared,  and  the  usual  inquiries  and 
accounts  were  directed.  Under  this  decree  the  trustees 
and  executors  paid  into  Court  out  of  the  testator's  per- 
sonal assets  the  sum  of  10,000/.,  to  answer  the  amount  of 
the  legacy,  and  subsequently  in  pursuance  of  the  decree 
made  on  further  directions,  in  Jtdy  1800,  sums  amount- 
ing in  the  whole  to  7527/.  16s.  10^.  S  per  cent  reduced 
bank  annuities,  being  the  total  amount  of  stock  pur- 
chased with  one  moiety  of  the  legacy  of  10,000/.  were, 
previously  to  the  month  of  November  1802,  carried  over 
to  the  separate  account  and  credit  of  Ann  Venning^  who 
received  the  dividends  from  time  to  time  accruing  thereon 
down  to  the  month  of  May  1834,  when  she  died,  with* 
out  having  made  any  appointment  of  the  stock. 

By  an  order,  dated  the  5th  o(  August  1834,  the  Mas- 
ter's report  finding  that  Ann  Venning  left  eight  children, 
of  whom  seven  had  attained  the  age  of  twenty-one,  was 
confirmed;  and  it  was  ordered  that  the  Accountant- 
General  should  sell  out  seven-eighths  of  the  said  sum 
of  7527/.  165.  lOd.  3  per  cent,  reduced  bank  annuities 
standing  to  the  account  of  Ann  Venning,  and  that  the 
monies  thence  arising  should  be  paid  in  sevenths  to  the 
seven  children  of  Ann  Venning  who  were  of  age. 

The  Accountant-General  sold  the  stock  accordingly ; 
but  he  refused  to  pay  over  the  respective  shares  of 
the  proceeds  until  proper  receipts  for  the  payment  of 
the  legacy  duty  were  produced.  And  a  petition  was 
now  presented  by  the  children  whose  title  had  been 
declared  by  the  former  order,  praying  that  the  Ac- 
countant-General might  be  directed  to  pay  to  the  peti- 
tioners their  several  shares  of  the  proceeds  of  the  said 
stock,  without  requiring  them  to  produce  any  receipt  in 
respect  thereof  for  the  duty  of  8/.,  or  any  other  duty 

imposed 
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imposed  by  the  55  G,  3.,  or  any  other  statute^  upon        18S5. 
legacies  bequeathed  to  persons  not  related  in  blood  to 
the  testator,  (a) 

Mr.  Jacob  and  Mr.  Girdlestone  jun.,  in  support  of 
the  petition. 

The  suit  was  instituted,  not  for  the  general  adminis- 
tration of  the  assets,  but  merely  to  have  a  fund  to 
answer  these  legacies  set  apart  and  secured.  The 
testator,  it  is  believed,  died  before  the  36  G.  3.  c,  52. 
was  passed,  although  that  fact  does  not  distinctly  ap- 
pear, and  is  not  very  material;  but  the  whole  of  the 
appropriations  were  certainly  made  many  years  before  the 
period  to  which  the  55  G,  3.  c,  184.,  imposing  the  present 
scale  of  duties,  applies ;  and  the  question  is  whether,  by 
means  of  those  appropriations,  the  legacy  was  paid,  de- 
livered, retained,  satisfied,  or  discharged  before  the 
31st  day  of  August  1815,  within  the  words  and  mean- 
ing of  the  last  legacy  act.  If  it  was,  the  prayer  of 
the  petition  must  be  granted.  What  are  the  circum- 
stances? The  Court,  having  full  authority  to  protect 
the  interests  of  the  cestuique  trusts,  who  were  before  it 
in  the  character  of  parties,  as  well  as  of  any  cestuique 
trusts  who  might  be  then  unborn,  and  acting  on  their 

behalf, 

(a)  The  statutes  afiecting  this  ''  given  by  any  will  or  testa- 
question  are,  mentary  instrument  of  any  per-> 

36  G^.  S.  c.  52.,  imposing  a  duty  son  who  died  before  or  upon 
of  6  per  cent,  in  the  case  of  ie-  the  3th  day  of  April  1805,  out 
gatees  who  are  strangers  in  blood  of  bb  or  her  personal  or  move- 
to  the  testator,  but  which  at  the  able  estate,  and  which  shall  be 
time  of  its  passing  (S6th  April  paid,  delivered,  retained,  sa- 
179tf)  applied  only  to  legacies  tisfied,  or  discharged  after  the 
given  by  the  wills  of  persons  dying  3 1  st  day  of  August  181 5,"  a  duty 
after  the  parsing  of  the  act :  of  8  per  cent,  is  charged  where 

55  G.  5.  c.  184.  schedule,  part  the  legatee  is  a  stranger  in  blood 

third,  by  which,  for  every  legacy  to  the  deceaseds 
of  the  value  of  so/,  or  upwards, 

F  4 
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behalfy  directed  its  officer  the  Accountant-General  to 
receive  and  secure  the  fund  for  the  benefit  of  those 
parties ;  and  the  payment  to  him  must  be  just  as  good 
to  bind  those  for  whose  benefit  it  was  made,  and  to  dis- 
charge the  estate,  as  if  they  had  all  been  in  esse  at  the 
time  and  had  joined  in  giving  an  authority  to  receive 
the  money. 

The  appropriation  made  in  this  suit  amounted  to 
a  valid  and  efiectual  payment  of  the  legacy  for  every 
purpose  whatsoever;  at  once  securing  the  interests  of 
the  legatees,  releasing  the  executors  from  liability,  and 
throwing  the  risk  of  a  fluctuation  in  the  value  of  the 
funds  on  the  parties  for  whose  benefit  it  was  directed. 
That  such  is  the  doctrine  of  the  Court  is  manifest  from 
the  fact  that  the  instant  an  appropriation  of  this  kind 
is  made,  the  legatees  take  all  the  risk  of  a  rise  or  fall 
in  the  stocks;  and  that  afterwards,  upon  a  common 
es  parte  petition,  they  are  permitted  to  obtain  possession 
of  the  fund  upon  establishing  their  identity  as  the  in- 
dividuals designated  in  the  will,  and  shewing  that  they 
have  attained  the  age  of  twenty-one.  The  decision  in 
Jtiomey^General  v.  Manners  (a)  proceeded  upon  the 
ground  that  the  executors  had  made  no  distinct  ap- 
propriation of  a  fund  to  answer  the  particular  legacy, 
that  the  investment  made  was  in  their  own  names,  and 
that  in  point  of  fact  the  legacy  was  never  severed  from 
the  bulk  of  the  personal  estate.  In  HiU  v.  Atkinson  {b) 
however,  the  doctrine  is  fully  recognised,  that  a  payment 
or  appropriation  which  discharges  the  executors  is  a 
sufficient  payment  within  the  meaning  of  the  statute. 
Lord  Eldon^  in  that  case,  observed  that  the  executors 
had  thereby  efiectually  devested  themselves,  and  he  rested 
his  judgment  expressly  upon  that  ground.     The  receipt 

of 

(a)  1  Price,  411.  (&)  2  Mer.  45.     5  Pi-ice,  599. 
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of  the  Accountant-General  is  the  most  effectual  discharge  1835. 
which  the  executors  can  obtain.  In  Attomey^General 
T.  Wood  {a\  where  the  question  was  again  raised  for  the 
purpose  of  having  the  decision  in  Attomey^General  v. 
Manners  reconsidered,  the  Court  of  Exchequer  came  to 
the  same  conclusion  as  in  the  previous  case ;  but  it  is 
clear  from  the  language  of  Chief  Baron  Alexanderj 
when  he  spoke  of  there  being  no  payment  and  no 
person  authorised  to  receive  the  legacy,  that  the  prin- 
ciple of  the  decision  was  the  same,  and  that  he  had 
no  intention  of  impeaching  the  judgment  in  Hill  v. 
Atkinson^  the  circumstances  of  which  are  in  direct  con- 
trast to  those  in  Attorney-General  v.  Wood. 

The  Attorney-General^  ((Sir  F.  Pollock)  who,  on  the 
the  part  of  the  Crown,  consented  to  be  bound  by  the 
decision  of  the  Lord  Chancellor  (6), )  Mr.  Wigram^  and 
Mr.  John  RomiUy^  for  the  Crown. 

The  language  used  in  the  schedule  to  the  last  legacy 
act  {S5  G,3.  c.  184.)  must  be  construed  with  reference 
to  the  preceding  legacy  act.  The  real  question  therefore 
comes  to  be,  whether  the  payment  of  the  fund  into 
Court  by  the  executors  of  Mr.  Tristy  in  the  year  1798, 
amounts  to  a  payment,  satisfaction,  or  discharge  of  the 
legacy  within  the  meaning  of  the  S6  G.  3.  c.  52.  If 
it  does,  the  schedule  to  the  56  G.  3.  c.  IS^.,  which 
speaks  only  of  legacies  *^  which  shall  be  paid,  delivered,^ 
retained,  satisfied,  or  discharged  after  the  3 1st  day  of 
August  1815,"  will  have  no  application  :  if  it  does  not, 
the  duty  will  be  regulated  by  that  schedule,  which,  in 
the  case  of  legatees  who  h'ke  these  petitioners  are 
strangers  in  blood  to  the  testator,  fixes  a  rate  of  8/.  per 

cent. 

(a)  S  ¥0.4^  J.  890.  (6)  See  8  Aik.  325.   2Sm.4t 

Stu.  990. 
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1835.        cent,  upon  the  capital, 'where  the  testator  died  before  or 
upon  the  5th  of  April  1805* 

This  question  can  only  be  determined  by  minutely 
examining  and  comparing  the  different  proviatons  of 
the  act  itself.  By  the  sixth  section  of  the  36  G.  3.  c.  52.  it 
is  enacted  that  the  duty  shall  be  paid  by  the  executor 
or  administrator,  as  well  upon  retainer  of  a  l^;acy  for 
his  own  benefit  or  the  benefit  of  another  person,  as 
upon  *'  delivery,  payment,  or  other  satisfaction  or  dis- 
charge "  of  the  legacy.  The  twenty-seventh  and  twenty- 
eighth  sections  point  out  and  define  the  duties  and 
liabilities  of  executors  and  administrators,  and  impose 
penalties  upon  those  who,  being  bound  by  their  office 
to  see  the  duties  duly  paid,  are  guilty  of  neglect  in  that 
respect.  Cases,  however,  might  occur  in  which  the 
executor  would  be  unable  to  pay  the  whole  duty  at 
once^  as  for  example  where  the  rate  of  duty  payable 
in  respect  of  parties  taking  successive  interests,  was 
different;  and  therefore  it  is  provided  by  the  twelfth 
section,  that  when  the  same  rate  of  duty  b  chargeable 
on  all  the  persons  having  interests  in  succession,  the 
amount  shall  be  paid  at  once  out  of  the  corpus  of  the 
legacy,  as  in  the  case  of  a  single  person ;  but  where  the 
persons  taking  such  interests  are  chargeable  at  different 
rates,  then  the  payment  of  the  duty  shall  be  made  from 
time  to  time  as  the  different  legatees  successively  come 
into  receipt  of  their  respective  interests.  It  is  further 
enacted  by  the  13th  section,  tiiat  such  duty  shall  be 
paid  or  deducted  by  the  persons  who  have  taken  upon 
themselves  the  burthen  of  the  execution  of  the  will, 
upon  payment,  or  other  satisfaction  or  discharge  of  the 
legacy  to  any  trustee  or  trustees  for  the  person  bene- 
ficially entitled ;  or,  if  there  be  no  trustees,  then  out  of 
the  capital  so  given,  upon  receipt  by  the  persons  so  en- 
titled in  succession  of  any  part  of  such  capital,  accord- 
ing 


CASES  IN  CHANCERY. 


75 


kig  to  the  amount  of  capital  which  shall  be  so  received. 
That  section  therefore  provides  for  the  case  of  trustees 
being  appointed  for  the  legatee.  The  25th  section,  in 
like  manner^  has  reference  to  the  case  of  a  suit  being 
instituted  for  the  administration  of  the  estate;  and  it 
empowers  the  Court  to  provide  for  the  due  payment  of 
the  duties,  and  directs  that  no  allowance  shall  be  made 
in  respect  of  any  legacy  without  due  proof  of  the  pay- 
ment of  the  duties  thereby  imposed. 


Now  the  payment  of  the  fund  by  the  executors  into 
Court,  certainly  could  not  be  considered  as  such  a 
severance  of  this  particular  sum  from  the  bulk  of  the 
property  as  came  within  the  description  of  **  a  pay* 
ment,  satisfaction,  or  discharge"  of  the  legacy,  spe- 
cified by  the  act.  It  was  no  payment  to  or  for  the 
benefit  of  the  parties.  It  may  be,  and  in  Hill  v« 
Atkinson  {a)  it  was  held  to  be,  such  an  appropriation 
as  released  or  discharged  the  executor  from  further 
liability,  but  it  is  not  a  payment,  satisfaction,  or  dis- 
charge made  to  the  legatee;  and  it  is  plain  from  the 
.  whole  scope  and  context  of  the  statute,  but  more  es- 
pecially from  the  special  provisions  directing  the  duty 
to  be  deducted  on  payment  to  trustees  for  the  parties 
beneficially  entitled,  or  on  receipt  by  those  parties 
themselves,  that  it  was  such  a  payment,  satisfaction, 
or  discharge,  which  and  which  alone  the  legislature 
contemplated.  The  Accountant-General  is  not  in  the 
situation  of  an  ordinary  trustee;  he  is  a  trustee  for 
all  parties  interested;  and  although  his  receipts  may 
discharge  the  executor,  the  fund,  so  long  as  it  remains 
in  Court,  even  though  appropriated  to  the  account  of 
particular  parties,  is  liable  to  be  recalled  or  shifted  as 
new   interests   arise  or   a  better   title  is   established. 

Appropriation, 
(a)  Silfer.45. 
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Cooms 

V. 

Tbut. 


Appropriation,  therefore,  is  a  very  different  thing  from 
payment  to  or  receipt  by  the  party  entitled ;  and  so  the 
legislature  felt  when  it  directed  that  no  allowance  should 
be  made  by  the  Court  in  respect  of  any  legacy  without 
due  proof  of  payment  of  the  duty.  The  word  **  appro- 
priation," on  the  effect  of  which  so  much  stress  was  laid 
in  Hill  v.  Atkinson^  is  not  to  be  found  in  any  part 
of  the  statute.  The  decision  in  that  case  is  in  principle 
opposed  to  Aitomey-General  ▼.  Manners{a)y  and  has  been 
overruled  by  the  later  case  of  AUomey-General  v. 
Wood  {b\  although  the  Chief  Baron  there  vainly  en- 
deavoured to  reconcile  them.  But  even  allowing  to 
Hill  V.  Atkinson  all  the  authority  that  is  claimed  for 
it,  that  decision  can  have  no  application  to  a  case  like 
the  present,  in  which  from  the  peculiar  nature  of  the 
legacy  it  was  morally  impossible  that  the  amount  of 
duty  payable  in  respect  of  it  should  be  capable  of  esti- 
mation at  the  time  when  the  appropriation  is  alleged 
to  have  been  made,  or  for  many  years  afterwards.  In 
Hill  V.  Atkinson  the  parties  who  were  to  take  the  legacy 
successively  were,  at .  the  time  of  the  payment  into 
Court,  in  existence  and  known,  and  the  amount  of 
duty  therefore  was  easily  computed.  Here,  as  interests 
were  limited  in  succession  to  persons  who  were  either 
not  in  esse^  or  if  in  esse^  were  not  known,  (for  if  the 
tenants  for  life  had  died  without  children,  and  without 
making  an  appointment,  the  bequest  in  favour  of  the 
testator's  sister,  the  residuary  legatee,  might  have  taken 
eflfect,)  it  was  impossible  to  say  what  rate  of  duty  should 
be  charged,  until,  upon  the  determination  of  the  prior 
life  estates,  the  parties  who  were  to  succeed  to  the 
ulterior  interests  in  the  legacy  were  ascertained. 


Mr.  Jacobj  in  reply. 
{«)  1  Pricr,411. 


The 


(fi)  2  To.  4r  Jerv.  S90. 
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The  Lord  Chancellor,*  18S5. 

In  Hill  V.  Atkinson^  the  legacy  was  not  paid  to  the 
party  beneficially  entitled,  nor  could  it  have  been  so 
paid  without  the  agreement  of  the  person  who  had  the 
prior  life  interest  in  the  fund;  but  the  payment  into 
Court  was  considered  to  amount  to  precisely  the  same 
thing.  That  would  apply  in  a  case  where  contingent 
interests  were  given ;  for  the  Court  in  such  a  case  would 
equally  take  possession  of  the  capital,  at  the  same  time 
discharging  the  executor,  and  holding  the  fund  upon 
trust  for  those  who  had  contingent  interests,  and  might 
become  eventually  entitled.  According  to  ihe  act  of 
parliament,  the  duty  is  to  attach  on  all  legacies  paid 
after  a  certain  day ;  and  the  sole  question  is,  whether 
the  legacy  was  in  this  instance  paid  before  or  after  the 
particular  day.  Now  it  is  admitted  that  the  executors 
here  paid  the  entire  fund  into  Court  before  that  day, 
under  the  authority  of  an  order,  and  that  the  money 
was  afterwards  transferred  into  the  name  of  the  Ac- 
countant-General,  and  invested  on  the  account  and  for 
the  benefit  of  the  tenant  for  life ;  and,  upon  the  autho- 
rity of  HiU  V.  Atkinson^  I  consider  that  proceeding  to 
have  been  a  payment  to  such  parties,  whoever  they 
might  be,  as  should  become  eventually  entitled  to  the 
legacy.  The  prayer  of  the  petition  must  therefore  be 
granted. 

*  Lord  Ljfhdhurit. 
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Rolls. 
Nov.  9. 

In  a  bill  by 
the  testator's 
son  and  heir 
at  law,  im- 
peaching a 
will  on  the 
ground  of 
undue  in- 
fluence ex- 
ercised by  a 
female  De* 
iendant  over 
the  testator's 
mind,  an  alle- 

Sdon  that 
e  at  a  time 
specified  was 
discoTered  to 
have  engaged 
in  a  criminal 
connection 
with  the  tes- 
tator, and  that 
she  openly 
cohabited 
with  him  as  if 
she  had  been 
his  wife,  is 
not  scandalous 
or  imper- 
tinent. 


ANONYMOUS. 

^T^HIS  was  a  suit  impeaching  the  Talidity  of  a  will  by 
"^  which  the  testator's  property  was  left  to  the  two 
Defendants,  to  the  total  exclusion  of  the  Plaintiff,  his 
only  son  and  heir  at  law.  One  of  the  Defendants  had 
lived  for  many  years  with  the  testator  in  the  capacity 
of  a  domestic  servant  or  housekeeper,  and  the  other 
was  his  nephew  and  confidential  clerk.  The  bill  al- 
leged, that  the  Defendants  had  taken  advantage  of  the 
circumstances  and  situation  in  which  they  had  been 
placed  about  the  person  and  in  the  confidence  of  the 
testator,  to  acquire,  and  that  they  had,  in  fact,  acquired, 
an  unlimited  and  absolute  control  over  him ;  that  they 
had  employed  a  variety  of  fraudulent  artifices,  which 
were  stated  and  set  forth  at  length,  for  the  purpose  of 
strengthening  and  establishing  their  undue  influence 
and  ascendancy,  and  prejudicing  the  testator's  mind 
against  the  character  and  conduct  of  his  son,  and  that 
they  had  thereby  led  him  to  regard  the  Plaintiff  with 
feelings  of  unmerited  and  most  unnatural  hostility,  under 
the  influence  of  which  he  had  been  prevailed  upon  by 
them  to  execute  the  will  in  question. 


In  stating  the  origin  and  nature  of  the  connection 
which  had  subsisted  between  the  testator  and  the  female 
Defendant,  and  the  mode  in  which  she  had  assumed 
the  management  of  his  house  and  affairs  during  the 
lifetime  of  his  wife,  the  bill  contained  allegations,  that, 
"  in  the  year  1812,  she  was  discovered  to  have  engaged 
in  a  criminal  connection  with  him  during  a  stay  she  was 
then  making  at  his  house ;"  and  also,  that  ^*  she  openly 

cohabited 
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cohabited  with  him  as  if  she  had  been  his  wife ;''  and  the        1885. 
Master  having  upon  a  reference  reported  these  allega-     *^  - 
tions,  together  with  the  corresponding  interrogatories 
founded  upon  them,  to  be  scandalous  and  impertinent, 
the  Plaintiff  toolc  exceptions  to  his  report. 

Mr.  Bickersteih  and  Mr.  J.  Russell,  for  the  Plaintiff, 
submitted  that  the  passages  which  the  Master  had  re- 
ported to  be  scandalous  and  impertinent,  were  clearly 
material  to  the  case  made  by  the  bill,  and  of  course, 
therefore,  could  not  be  scandalous ;  Lord  St,  John  v. 
Lady  St.  John,  (a)  One  main  issue  tendered  in  the 
cause  was,  whether  the  female  Defendant  had  not  ac- 
quired an  extraordinary  and  undue  ascendancy  over  the 
testator's  mind ;  and  the  fact  of  her  adulterous  connec- 
tion with  him,  if  true,  would  be  most  important  evi- 
dence^ as  well  of  the  existence  of  her  alleged  influence, 
as  of  the  mode  in  which  that  influence  had  been  acquired 
and  exercised.  It  might  be  true  that  tne  Defendant  was 
not  bound  to  answer  the  allegations  excepted  to;  but  if 
she  refused,  the  Court,  as  in  the  case  of  a  witness 
at  law,  would  draw  its  own  conclusions. 

Mr.  Pemberton  and  Mr.  Parker^  contra,  contended, 
that,  as  this  was  not  the  Court  in  which  the  validity  of 
the  will  could  be  tried,  the  passages  excepted  to  were 
both  irrelevant  and  scandalous.  The  allegations  were 
of  such  a  nature  that  the  Defendant  could  not  be  com- 
pelled to  make  any  answer  to  them ;  and,  if  so,  why 
should  they  be  suffered  to  stand,  thereby  loading  the 
record  with  unnecessary  and  offensive  matter  ? 

TTie  Master  of  the  Rolls  said,  that  if  the  case  were 
to  be  tried  at  law,  and  the  Plaintiff,  for  the  purpose  of 

establishing 

(a)  1 1  Ves,  526. 
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18S5. 


Anontmous. 


establishing  bis  title,  which  the  will  displaced,  endeac 
voured  to  impeach  the  validity  of  the  will  upon  the 
ground  that  it  had  been  executed  under  undue  influence 
exercised  by  the  female  Defendant  over  the  testatoi^s 
mind,  it  might  be  a  very  material  part  of  the  evi- 
dence^ that  she  had  many  years  ago  entered  into  a 
criminal  connection  with  him,  iind  that  she  openly  co- 
habited with  him  as  if  she  had  been  his  wife.  The 
exceptions  must,  therefore,  be  allowed. 


Rolls. 
^00.17. 19,S0. 

An  executor, 
who  allowed 
part  of  a  tes- 
tator's assets 
to  remain  in- 
Tested  in 
Mejeican 
bonds  for  a 


BUXTON  V.  BUXTON. 

T)  Y  the  decree  in  this  suit,  which  was  instituted  for 

"^    the  purpose  of  having  the  estate  of  the  testator, 

Benjamin  Buxton^  administered  according  to  the  trusts 

declared  in  his  will,  it  was  among  other  things  directed 

that   the  Master  should   inquire   and  state  when  the 

yatranTseren  Mexican  bonds  in  the  pleadings  mentioned  were  sold, 

months  after     ^^j  whether,  in  a  provident  administration  of  the  estate 

the  testator's  ,  ,  ,  , 

death,  and       of  the  testator,  they  ought  to  have  been  sooner  sold; 

mM  the  l>oDds  ^^^  whether  any  and  what  loss  was  sustained  by  the 

testator's  estate,  by  the  bonds  not  having  been  sooner 

sold ;  and  the  Master  was  to  be  at  liberty  to  state  any 

been  obtained  special  circumstances  relating  to  the  said  bonds  as  he 
by  a  sale  at  .  ,      ,  .  ,   ^ 

an  earlier  might  thmk  fit. 

p«riod,  but  Benjamin 

who  ap-  *^ 

pearea  to  have  acted  throughout  with  diligence  and  good  faith,  was  held,  under 
the  circumstances,  not  to  be  liable  for  the  loss  consequent  on  his  not  having  sold 
them  sooner. 

A  difference  of  opinion  between  two  executors,  as  to  the  propriety  of  converting 
the  assets  at  a  particular  period,  followed  by  a  demand  maae  by  one  of  them 
upon  the  other  to  concur  in  effecting  an  immediate  conversion,  does  not  deprive 
the  latter  of  the  right  to  exercise  his  own  discretion,  or  render  him  liable  for  the 
loss  that  may  arise  from  the  delay  consequent  on  ^lU  declining  to  comply  with  the 
demand. 


at  a  lower 
price  than 
might  have 
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Benjamin  Buxton^  by  his  will,  dated  the  1 1  th  oi  January  1885. 
1825,  after  giving  divers  pecuniary  legacies  to  his  re- 
lations therein  mentioned,  and  among  others  a  legacy 
of  5000/.  to  his  brother  the  Defendant,  John  Buxtonj 
devised  and  bequeathed  a  freehold  messuage  in  Livers 
pooly  and  also  all  his  household  goods,  fixtures,  furniture, 
&c.  therein,  to  his  sister-in-law  Alice  Buxton  for  her  life, 
and  after  her  decease  unto  the  said  John  Buxton  and  John 
Fearon^  and  the  survivors,  &c.  their  heirs,  executors,  ad- 
ministrators and  assigns,  upon  trust,  with  all  convenient 
speed. after  her  decease,  to  realise  the  household  fur- 
niture and  other  things  of  a  personal  nature,  and 
also  to  sell  and  dispose  of  the  freehold  messuage,  and 
to  hold  the  produce  of  such  real  and  personal  estate 
upon  the  trusts  declared  of  his  residuary  property. 
And  the  testator  gave,  devised,  and  bequeathed  unto 
the  said  John  Buxton^  John  Fearon^  and  Alice  Buxton^ 
(whom  he  appointed  the  executors  and  executrix  of 
his  will),  and  the  survivors  &c.,  all  his  real  and  personal 
estate  not  before  specifically  devised  or  bequeathed 
upon  trust,  with  all  convenient  speed  after  his  decease 
to  call  in  and  convert  into  money  such  part  of  his  per- 
sonalty as  should  not  consist  of  money,  and  also  to 
sell  and  dispose  of  his  freehold  and  leasehold  estates 
in  such  manner  and  at  such  prices  as  to  his  said  trus- 
tees should  seem  reasonable ;  and,  subject  to  the  payment 
of  his  debts  and  funeral  and  testamentary  expenses  and 
legacies,  to  hold  the  proceeds  upon  trust,  to  raise  two 
several  sums  of  10,000/.  and  5,000/.,  and  to  invest  the 
same  in  the  public  funds,  or  on  real  security,  and  to  pay 
the  interest  and  dividends  to  the  several  parties,  and 
according  to  the  several  trusts  therein  mentioned.  The 
testator  then  gave  the  residue  of  his  personal  estate  to 
be  distributed  among  certain  charities  which  he  spe- 
cified; and  directed  that  all  bis  said  legacies  should 
be  paid  within  four  calendar  months  after  his  decease; 
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1895.  and  he  further  aathorised  hb  execators  to  pay  any 
debts  owing  by  him  or  claimed  from  him  upon  any 
evidence  they  should  think  proper.  Lastly,  he  de» 
clared  that  his  said  trustees  should  be  charged  and 
chargeable  respectively  only  for  such  monies  as  they 
should  respectively  actually  receive  by  virtue  of  the 
trusts  in  them  reposed,  notwithstanding  their  giving 
or  signing,  or  joining  in  giving  or  signing,  any  receipt 
or  receipts  for  the  sake  of  conformity ;  and  that  any 
one  or  more  of  them  should  not  be  answerable  or  a<v 
countable  for  the  other  or  others  of  them,  or  for  the 
acts,  receipts,  neglects,  or  defaults  respectively  of  the 
other  or  others  of  them,  but  each  of  them  only  for  his 
or  her  own  acts,  receipts,  neglects,  or  defaults  respec- 
tively ;  and  that  they  should  not  be  answerable  or  ac- 
countable for  any  banker,  goldsmith,  broker  or  other 
person  with  whom,  or  in  whose  hands  or  custody,  any 
part  of  the  said  trust  monies  should  or  might  be 
deposited  or  lodged  for  safe  custody,  or  otherwise 
in  the  execution  of  the  trusts ;  and  that  they  should 
not  be  answerable  or  accountable  for  the  insufficiency 
or  deficiency  of  any  securities,  stocks,  or  funds  in  or 
upon  which  the  said  trust  monies,  or  any  part  thereof, 
should  be  placed  out  or  invested,  or  any  other  mis- 
fortune, loss,  or  damage  which  might  happen  in  the 
execution  of  the  trusts,  or  in  relation  thereto,  except 
the  same  should  happen  by  or  through  their  own  wilful 
default  respectively. 

The  testator  died  on  the  21st  oi  March  1826,  and  his 
will  was  proved  by  John  Buxton  and  Alice  Buxton  on 
the  5th  of  May  1826,  and  by  John  Fearony  the  other 
executor,  in  the  month  of  July  1827. 

The  affidavit  of  D.  F.  Atkinson,  made  in  support  of 
the  state  of  facts  carried  in  before  the  Master  on  be- 
half 
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half  of  the  Plaintiflsf  among  other  things  stated  that  he  1835. 
had  been  the  solicitor  and  confidential  adviser  of  the 
testator,  and  subsequently  of  the  executrix  Alice  Buxton^ 
by  whom  he  had  been  consulted  and  employed  in  the 
management  of  the  testator's  affairs  after  his  decease : 
That  the  testator  was  at  the  time  of  his  death  possessed 
of  20,450/.  5  per  cent,  and  also  of  200/.  6  per  cent. 
Mexican  bonds:  That  in  the  month  of  June  1826  he, 
Aikinsouj  on  behalf  of  Alice  Buxton,  repeatedly  wrote 
to  John  Buxton,  pressing  him  to  sell  the  bonds,  and  to 
join  with  her  in  authorising  such  sale;  and  that  he 
received  from  John  Buxton  in  reply  a  letter,  dated 
the  £5th  June  1 826,  to  the  following  effect  i^—^^l  have 
this  moment  received  your  two  letters,  and  am  sorry 
that  the  Mexican  bonds  keep  getting  of  so  much  less 
value ;  but  had  you  been  authorised  to  sell  when  yott 
wrote,  they  would  not  have  been  sold  before  last  Friday, 
which  would  have  been  so  bad  a  price  as  I  should  be 
sorry  to  take.  It  astonishes  me  to  think  who  would  be 
so  foolish  as  to  purchase  if  there  was  a  great  likelihood 
to  lower,  according  to  your  account,  as  I  should  think 
those  who  want  to  purchase  should  know  too  well  to 
buy.  However,  my  mind  is  not  to  sell  just  at  this  bad 
market :"  That  afterwards  on  the  9th  August  1826  he 
wrote  and  sent  by  post  another  letter  to  John  Buxton, 
as  follows ;  —  "Mrs.  Buxton  requests  me  to  inform  you 
that  she  has  been  applied  to  by  one  of  the  legatees  for 
the  payment  of  his  legacy,  and  that  unless  you  make 
up  your  mind  to  act  reasonably  in  the  administration  of 
the  deceased's  effects  she  will  throw  the  whole  concern 
into  Chancery,  and  hold  you  personally  responsible  for 
the  great  loss  occasioned  by  your  refusing  to  sell  out 
the  Mexican  bonds  when  they  were  at  63/.  per  cent  :"— 
That  in  consequence  of  John  Buxton^  refusal  to  concur 
in  the  sale  of  the  bonds,  a  formal  notice  was  afterwards 
G  2  served 
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served  upon  him  at  the  instance  of  Alice  Buxton^  to  the 
effect  that  Messrs.  Cocks  and  Co.  bankers,  Charity  CrosSy 
with  whom  the  Mexican  bonds  were  then  deposited, 
refused  to  give  them  up  unless  he,  John  Buxton^  joined 
her  in  a  receipt,  which  she  thereby  required  him  to  do, 
in  order  that  the  bonds  might  be  got  possession  of  and 
sold,  and  the  proceeds  applied  as  directed  by  the  will ; 
and  that  unless  he  consented,  within  one  month  from 
the  date  thereof,  to  join  her  in  duly  and  regularly  exe- 
cuting the  trusts  of  the  will,  and  in  administering  the 
estate  according  to  the  terms  of  the  said  will,  a  bill  in 
equity  would  be  filed  against  him,  and  that  he  would  be 
held  liable  for  all  losses  and  damages  already  sustained 
in  consequence  of  his  retarding  and  obstructing  the  due 
administration  of  the  said  deceased's  effects,  and  the 
execution  of  the  trusts  of  the  will.  This  notice  was 
dated  the  22d  September  1826,  and  was  served  on  John 
Buxton  on  the  4th  of  Oc/o&er  following. 


It  appeared  from  the  counter-state  of  facts  carried 
in  on  behalf  of  John  Buxton,  and  the  affidavit  made 
in  support  of  it,  that  the  testator  purchased  the  6  per 
cent.  Mexican  bonds  on  different  days  in  the  month  of 
January  1825,  and  at  prices  varying  between  80/.  and 
82/.:  That  on  the  21st  July  1826,  when  the  four 
calendar  months,  at  the  end  of  which  the  legacies  were 
directed  to  be  paid,  expired,  the  market  price  of  5  per 
cent  Mexican  bonds  was  only  40/.  per  cent,  being 
2^  per  cent  lower  than  the  lowest  price  at  which 
the  bonds  in  question  were  afterwards  actually  sold : 
That  the  price  of  5  per  cent.  Mexican  bonds  on  the 
30th  day  of  June  1826  was  42/.  per  cent,  and  that 
during  the  month  of  July  1826  the  price  of  such 
bonds  was  never  higher  than  42/.  per  cent,  and  was 
at  one  period  as  low  as  31/.  per  cent :  That  on  the 
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11th  August  1826,  when  Atkinson* s  letter  of  the  9th  of  1835. 
August  came  to  John  Buxton* s  hands,  the  price  of  3/«n-  Buxton 
can  bonds  was  lower  than  was  subsequently  obtained  v. 

on  the  sale ;  and  that  with  respect  to  the  demand  con- 
tained in  the  notice  of  the  22d  September ^  the  same 
had  been  waived  by  Alice  Buxton^  who  had  frequently  in 
the  months  of  November  and  December  1826  stated,  that 
as  the  executors  were  receiving  much  larger  interest  for 
the  Mexican  bonds  than  could  be  got  in  any  other  way, 
they  would  not  sell  them  until  after  all  the  testator's 
houses  had  been  disposed  of;  and  that  Alice  Buxton  at 
that  time  said  in  conversation  that  she  had  frequently 
asked  John  Buxton  to  join  in  the  sale  of  the  bonds 
merely  to  hear  what  he  would  say,  although  she  had 
herself  no  intention  of  selling  them  till  the  sales  of  the 
houses  were  all  completed. 

The  Master's  report,  after  setting  forth  the  testator's 
will,  and  the  state  of  facts  laid  before  him  on  behalf 
of  the  Plaintiffs  and  of  the  Defendant  John  Burton  re- 
spectively, together  with  the  affidavits  by  which  they 
were  supported,  found  that  the  testator  at  the  time  of 
his  death,  on  the  21st  of  March  1826,  was  possessed  of 
20,450/.  Mexican  bonds  bearing  interest  at  5/.  per  cent 
per  annum,  and  of  200/.  of  the  like  bonds  bearing  in- 
terest at  6/.  per  cent  per  annum :  that  on  the  21st  June 
1827,  5000/.  of  the  5  percent  bonds  were  sold,  2000/. 
thereof  at  57/.  10^.  per  cent,  and  3000/.  thereof  at  57/. 
per  cent:  that  on  the  29th  October  1827,  the  200/. 
6  per  cent  bonds  were  sold  at  54/.  105.  per  cent,  as 
also  8450/.  of  the  5  per  cent,  bonds  at  42/.  1 05.  per 
cent.:  that  on  the  following  day  1000/.  more  of  the 
5  per  cent,  bonds  were  sold  at  42/.  1 5s.  per  cent,  and 
6000/.,  being  the  remainder  of  the  said  bonds,  were  sold 
at  42/.  105.  per  cent ;  and  upon  consideration  of  the 
G  3  '  said 
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1835.  said  several  states  of  facts  and  evidence  adduced  in 
support  thereof  respectively,  be  was  of  opinion  that  the 
Defendant  John  Buxton  took  an  unnecessary  and  un- 
reasonable time  to  dispose  of  the  bonds  in  question, 
and  that  he  ought  not  to  have  speculated  on  the  rise 
and  fall  of  those  securities ;  and  be  was,  therefore^  further 
of  opinion  that  under  a  provident  administration  of  the 
estate  the  said  bonds  should  have  been  sold  sooner,  and 
that  a  loss  had  been  sustained  by  the  said  testator's  estate* 
And  he  also  found  that  the  said  bonds  ought  to  have 
been  sold  in  the  month  of  October  18^6,  when  the 
mean  market  price  of  the  5  per  cent,  bonds  was  551.  per 
cent.,  and  of  the  6  per  cent,  bonds,  6^1.  per  cent  But 
upon  the  sum  of  2,000A  sold  in  Ju$ie  1827  at  57/.  lOs. 
per  cent.,  and  the  sum  of  S,000/.  sold  at  the  same  time 
at  511.  per  cent,  he  found  that  there  had  been  no  loss, 
but  a  gain  ;  and  with  respect  to  the  remainder  of  the 
5  per  cent,  bonds  sold  in  October  1827  at  42/.  105.  and 
42/.  155.  per  cent.,  and  the  said  6  per  cent,  bonds,  sold 
at  the  same  time  at  54/.  105.  per  cent.,  he  found  there 
had  been  a  loss,  namely,  the  difference  between  those 
prices  and  the  respective  sums  of  551.  per  cent,  and  64/. 
per  cent.,  for  which  John  Buxton  ought  to  be  liable, 
being  the  cause,  by  his  refusal,  why  the  bonds  were  not 
sold  in  October  1826;  and  he  found  that  such  loss  to 
the  testator's  estate  amounted  to  the  sum  of  1,947/.  155. 

To  this  report  the  Defendant  John  Buxton  took  a 
number  of  exceptions,  all  of  which  were  in  substance 
reducible  to  two;  first, — ^That  the  Master  had  come  to  a 
wrong  conclusion  in  finding  that  the  exceptant  ought 
to  be  held  liable  for  the  loss  occasioned  by  the  Mexican 
bonds  not  having  been  sold  at  )in  earlier  period ;  and, 
secondly,  —  That  he  had  proceeded  on  erroneous  prin- 
ciples in  calculating  the  amount  of  the  loss. 

Mr. 
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Mr,  PemberUm  and  Mr.  John  WiUon,  for  the  ex-       1885. 

ceptioDs.  *  '  ~  -  ■ 

^  Bdxton 

Upon  the  facts  and  evidence  before  him,  the  Master  Boxtok. 
was  wrong  in  charging  Mr.  Buxton  with  any  part  of 
the  loss  occasioned  by  the  delay  in  disposing  of  these 
bonds.  Mr.  Buxton^  being  himself  a  large  legatee 
under  the  will,  had  a  strong  interest  in  seeing  that  the 
estate  was  advantageously  realised,  and  duly  adminis- 
tered. It  is  not  pretended  that,  in  the  course  which  he 
took  in  dealing  with  this  portion  of  the  assets,  he  was 
actuated  by  sinister  motives,  or  exhibited  any  thing 
like  carelessness  or  culpable  neglect.  Qn  the  contrary, 
it  is  clear  that  he  acted  bon&Jide  throughout,  and  with 
an  honest  intention  to  benefit  his  testator's  estate,  and 
that  he  was  always  anxiously  looking  out  for  a  favour- 
able opportunity  of  converting  the  bonds  into  money. 
Consideriug,  however,  the  high  price  at  which  the 
testator  had  purchased  them,  the  difficulty  and  respon- 
sibility of  selling  property  of  this  description  in  a  falling 
or  very  fluctuating  market,  the  high  rate  of  interest 
which  the  investment  yielded,  and  of  which,  in  the 
mean  time,  the  testator's  estate  had  the  full  benefit; 
and  remembering  also  that  until  the  month  of  October 
18279  when  the  houses  were  brought  to  sale,  there  was 
no  object  for  which  the  proceeds  of  the  bonds  would 
be  required,  one  can  hardly  be  surprised  that  Mr. 
Buxton  should  have  been  irresolute,  and  have  evinced 
an  unwillingness  precipitately  to  part  with  so  large  a 
portion  of  the  assets  at  a  great  sacrifice.  Happily, 
indeed,  for  the  parties  beneficially  interested,  he  was 
better  advised  than  to  adopt  such  a  course.  If  he  had 
sold,  as  he  certainly  would  have  been  fully  justified  in 
doing,  at  the  end  of  four  months  from  the  testator's 
decease,  the  bonds  would  have  produced  no  more  than 
40/.  for  every  100/.,  instead  of  producing  54/.  and  57/.} 
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the  prices  obtained  upon   the  respective  sales   which 
were  subsequently  made. 

The  whole  of  the  receipts  from  these  bonds  roust  be 
considered  as  the  result  of  one  transaction  or  specula- 
tion; and  if  the  executor  is  to  bear  the  loss  arising 
upon  some  of  the  sales,  so  ought  he  in  fairness  to  be 
allowed  the  profit  made  upon  the  others.  And  yet  the 
very  parties  who  have  in  one  instance  enjoyed  all  the 
benefit  resulting  from  a  delay,  admitted  by  themselves 
to  have  been  judicious  because  it  has  been  fortunate, 
are  so  unreasonable  as  to  seek,  in  another  instance,  to 
charge  him  with  the  loss,  or  rather  with  the  amount  not 
gained  in  consequence  of  his  not  having  got  rid  of  the 
residue  of  the  stock  at  some  other  earlier  period,  at  which, 
they  choose  to  say  it  might  or  ought  to  have  been 
peremptorily  sold.  What  tliat  particular  period  is, 
or  upon  what  principle  to  be  determined,  cannot  be 
collected  from  their  own  state  of  facts.  But  the  Master, 
most  unaccountably,  has  come  to  the  conclusion  that 
the  sale  ought  to  have  taken  place  in  the  month  of 
October  1826,  when  the  notice  was  served  upon  John 
Buxton^  requiring  him  to  concur  with  his  co-executrix 
in  removing  the  bonds  from  the  custody  of  the  bankers, 
for  the  purpose  of  having  them  sold  ;  and  he  has  accord- 
ingly charged  John  Buxton  with  the  sum  which,  at  the 
average  price  in  that  month,  the  stock  would  have 
produced.  But  why  should  this  notice,  even  assuming 
it  to  be,  what  it  is  not,  a  formal  request  by  Mrs.  Buxton 
that  the  bonds  should  be  immediately  sold,  deprive  the 
exceptant  of  all  discretion  and  authority  as  an  exe- 
cutor ?  Why  was  he  to  yield  up  his  own  opinion  to 
that  of  Mrs.  Buxton  ?  If  a  difference  of  sentiment 
between  two  co-executors  or  co-trustees  is  to  put  an 
end  to  the  right  of  either  to  proceed  in  the  execution  of 
the  trust,  the  nomination  of  several  persons  to  such  an 
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office  jointly,  instead  of  being  a  security  for  a  prudent  1835. 
and  expeditious  administration  of  property,  will  be  a 
source  of  constant  contention,  litigation,  and  delay.  If 
the  bonds  ought  not  to  have  been  sold  at  the  expiration 
of  the  four  months,  (and  that  they  ought^to  have  been 
then  sold  will  hardly  be  maintained,  inasmuch  as  the 
interest  of  the  Plaintiffs  would  in  that  case  have  ma- 
terially  suffered,)  the  only  other  time  which  can  be 
suggested  as  proper,  was  at  the  end  of  a  year  from  the 
death  of  the  testator.  The  Plaintiffs,  hoM^ever,  have  not 
thought  fit  to  fix  upon  that  period;  and  the  inference 
is,  that  a  sale  at  the  end  of  a  year  would  have  been 
attended  with  a  greater  loss  than  the  one  of  which 
they  complain.  Such  a  period,  therefore,  would  not 
have  answered  their  purpose.  It  is  to  be  observed, 
moreover,  that  the  clauses  in  the  will  vesting  a  discre- 
tion in  the  executors,  and  relieving  them  from  respon- 
sibility for  losses,  are  unusually  large  and  compre- 
hensive. 

Mr.  Bickersleth  and  Mr.  TVaUer,  contrd. 

It  has  long  been  settled,  that  the  indemnity  clause, 
however  general  in  its  terms,  has  no  greater  effect  in 
limiting  an  executor's  responsibility  than  a  court  of 
equity  will  imply  in  the  absence  of  such  a  clause.  The 
report  proceeds  upon  the  ground,  that  the  exceptant 
has  been  guilty  of  improper  and  inexcusable  delay  in 
disposing  of  these  bonds ;  and  the  month  of  October  1826 
has  been  adopted  as  a  convenient  time  at  which  they 
might  and  ought  to  have  been  sold.  Mr.  Btutton  did 
not,  as  it  was  his  duty  to  have  done,  realise  the  bonds 
within  a  year  after  the  testator's  death ;  although  during 
that  period  more  than  one  opportunity  occurred  at 
which  he  might  have  sold  them  for  a  higher  price  than 
was  eventually  obtained.     He  chose  to  hold  them  for 

seven 
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18S5.  seven  mooths  longer,  and  to  speculate  upon  a  possible 
rise  of  price.  As  bis  proceedings  in  that  respect  were 
a  clear  breach  of  trust,  though,  perhaps,  not  originating 
in  any  bad  motives,  the  Plainti&  bad,  in  strictness,  a 
right  to  charge  him  with  the  difierence  between  the 
highest  sum  which  might  have  been  got  at  any  time  in 
the  course  of  the  year,  and  the  sum  which  was  after^ 
wards  actually  realised*  A  trustee  who  speculates  with 
his  trust  money  always  does  so  at  hb  own  peril.  The 
profit,  if  any,  belongs  to  the  cestuique  trust:  the  whole 
loss  must  be  borne  exclusively  by  the  trustee  himself^  -— 
simply  on  the  principle  that  such  conduct  b  a  wilful 
and  dangerous  violation  of  duty,  and  ought,  by  every 
means,  to  be  discountenanced  and  punished.  The  rule, 
therefore,  has  invariably  been  that,  in  measuring  the 
amount  of  liability  incurred  under  such  circumstances, 
the  calculation  shall  be  made  in  the  way  most  unfavour- 
able to  the  trustee,  and  most  beneficial  to  the  cntidque 
trusts  and  this  furnishes  a  complete  answer  to  the 
argument,  that  the  series  of  sales  b  to  be  treated  as 
one  entire  transaction,  and  a  balance  of  profit  and  loss 
to  be  struck  upon  the  whole;  Ex  parte  Lems.  (a)  Such 
a  principle  has  never  been  recognised  in  a  Court  of 
Equity,  and  if  once  admitted,  would  introduce  and 
encourage  a  mischievous  licence  in  persons  filling  a 
fiduciary  character;  Dimes  v.  Scott,  {b)  Much  has  been 
said  of  the  hardship  to  Mr.  Buxton^  but  the  hardship 
to  the  Plaintiffs,  upon  whom  no  blame  can  attach, 
is  wholly  overlooked. 

The  Master  being  satisfied,  on  the  evidence  before 
him,  that  the  delay  was  improvident  and  unwarrant- 
able,  it  became  necessary,  for  the  purpose  of  com- 
puting 

(a)  1  GVyii,  4*  Jam,  69.  (fi)  4  Rvu.  195. 
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puling  the  loss  sustained  by  the  estatCi  and  the  18S5. 
consequent  liability  of  the  executor,  to  fix  upon  some 
particular  [period,  within  the  year,  at  which  the  sale 
would  have  properly  taken  place ;  and  the  circumstance 
of  John  Buxton  having  been  then  formally  called  upon 
by  his  co-executrix  to  concur  in  measures  for  imme- 
diately disposing  of  the  bonds,  determined  the  Master 
in  assuming  the  month  of  October  1826  as  a  reasonable 
time.  Mr.  Buxtonh  attention  was  pointedly  called  to 
the  subject  by  the  communications  made  to  him  in 
the  months  of  Jtme  and  August  J  826;  and  by  the 
formal  note  of  the  22d  of  Septendier^  served  upon 
him  early  in  the  following  month,  the  propriety  of 
immediately  converting  property  of  so  very  hazardous 
a  description,  was  again  strongly  pressed  upon  his 
consideration;  Ex  parte  Hughes,  {a)  Tiie  difference 
of  opinion  expressed  by  the  individual  whom  the  tes- 
tator had  associated  with  him  in  the  trust,  might 
be  no  reason  why  he  should  surrender  his  own  judg- 
ment, but  it  was  an  additional  reason  why  he  should 
run  no  unnecessary  risk,  and  why,  if  he  afterwards 
transgressed  the  strict  line  of  duty  to  the  injury  of 
the  estate,  he  should  not  be  held  excused.  According 
to  the  rule  of  the  Court,  any  other  period  within  the 
year,  at  which  the  bonds  bore  as  high,  or  a  higher 
price,  than  they  bore  in  October  1826,  might,  for  the 
purpose  of  the  calculation,  have  been  properly  adopted 
as  the  time  for  a  sale ;  for  Mr.  Buxton^  by  committing  a 
breach  of  trust,  had  made  himself  liable  for  the  utmost 
value  which  the  most  discreet  and  vigilant  exercise  of 
the  trust  would  have  secured  to  the  estate.  But  the 
cestuique  trusts  considered  that  the  period  fixed  by  the 
Master  was,   under  the  circumstances,  a  natural  and 

reasonable 

(a)  6rtfl.617. 
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18  35.        reasonable  period,  and  they  therefore  acquiesced  in  the 
report. 

Mr.  Pemberion,  in  reply. 


JS'oi,  so.  ^^  Master  qftke  Rolls. 

The  Mexican  bonds,  as  to  which  the  present  question 
arises,  were  sold  partly  on  the  21st  of  June  1827)  at 
prices  varying  from  57/.  to  57/.  lOs.,  partly  on  the  29th 
of  October  at  42/.  105.,  and  the  remaining  part  on  the 
SOth  of  the  same  month  at  42/.  105.  and  42/.  155. 
There  was  also  a  small  sum  of  6  per  cent,  stock,  which 
was  sold  on  the  29th  of  October  at  54/.  105. 

In  support  of  the  claim  of  the  legatees  it  was  argued 
that  the  executor  ought  to  be  charged  as  the  Master 
has  charged  him,  because  there  has  not  been  a  prudent 
administration  of  the  estate  with  respect  to  these  bonds, 
and  that  the  bonds  ought  to  have  been  sold  sooner. 
The  Master  has  certainly  fixed  upon  a  very  extras- 
ordinary  time  as  the  one  at  which  the  sale  ought  to 
have  taken  place,  and  one  for  which  no  good  reason 
seems  assignable ;  for  he  has  held  that  the  sale  ought 
to  have  been  made  in  the  month  of  October  1826,  on  the 
ground  that  an  application  was  made  by  Alice  Buxton 
early  in  that  month,  calling  upon  her  co-executor  to  sell. 

Before  I  inquire  how  far  the  Master  was  right  in 
fixing  upon  the  period  he  has  adopted,  the  question 
arises,  whether,  independently  of  any  such  application, 
it  was  so  far  the  duty  of  John  Buxton  to  sell  at  any 
antecedent  period  as  to  make  him  liable  for  the  Loss 
consequent  on  the  delay.  Except  the  provision  for 
the  payment  of  the  legacies  within  four  months,  there 

is 
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is  nothing  peculiar  in  the  will.  A  direction  to  con- 
vert with  all  convenient  speed  is  no  more  than  the 
ordinary  duty  implied  in  the  office  of  an  executor,  and 
there  must  necessarily  be  some  discretion.  If  a  reason- 
able discretion  were  to  be  denied  to  an  executor,  if  it 
were  to  be  laid  down  as  an  inflexible  rule  that  he 
ought  to  convert  the  assets  without  waiting  or  consider- 
ing how  far  it  was  for  the  interest  of  those  who  are 
beneficially  entitled,  there  would  of  necessity  be  always 
an  immediate  sale;  the  executor  would  be  bound  to  sell 
at  whatever  loss.  Such  a  rule  would  be  in  its  operation 
most  injurious,  and  it  has  never  been  acted  upon  by 
the  Court,  which  in  olTses  of  this  kind  has  always  con- 
sidered what  is  for  the  interest  of  all  parlies  concerned. 


1835. 


The  real  question  for  the  consideration  of  the  Court 
is,  whether  a  reasonable  discretion  has  been  here  exer- 
cised by  the  executor.  I  cannot  think  that  it  was  his 
duty  to  come  to  an  immediate  sale  of  these  bonds,  any 
more  than  of  any  other  description  of  property.  Look- 
ing to  the  correspondence,  it  is  impossible  to  impute 
any  thing  to  the  executor  but  an  anxious  desire  to 
increase  an  estate  in  which,  undoubtedly,  he  had  him- 
self a  large  personal  interest.  The  testator  had  bought 
these  bonds  at  a  very  high  price,  and  a  considerable 
depreciation  had  taken  place  in  their  value  prior  to  the 
time  of  his  death.  It  is  to  be  observed  also,  that  at 
the  end  of  the  four  months,  when  the  legacies  were 
directed  to  be  paid,  the  bonds  were  lower  than  the 
prices  which  they  afterwards  realised;  and  if  they  had 
been  then  sold,  it  could  only  have  been  on  the  ground 
that  it  was  a  convenient  time'  to  convert  them.  On 
the  21st  of  July^  at  the  expiration  of  the  four  months, 
the  bonds  were  only  at  40/.,  and  early  in  that  month 
they  had  been  sold  as  low  as  31/.,  a  depression  from 
which,  towards  the  middle  of  the  month,  they  began 

gradually 
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1895.  gradually  to  recover.  Now  there  were  no  circoiD- 
stances  at  that  time  to  render  a  sale  of  them  a  matter 
of  pressing  moment  On  the  contrary,  indeed,  if  they 
had  been  sold,  nothing  could  have  been  done  with  the 
proceeds ;  nor  did  the  parties  interested  require  a  sale. 
The  application  by  Alice  Buxton  was  made  in  the  follow* 
ing  October  J  the  leasehold  estates  not  being  at  that  time 
adequate  to  the  payment  of  the  legacies.  The  eze* 
cutor,  however,  still  entertained  an  opinion  that  it  was 
not  advisable  to  sell ;  and  if  hte  did  exercise  that  dis- 
cretion, as  it  was  within  his  authority  to  do,  there  was 
no  immediate  purpose  to  which  the  produce  could  be 
applied. 

Thus  matters  went  on  until  the  time  arrived  when 
there  was  a  pressing  necessity  for  realising  the  whole  of 
the  assets,  and  then  the  bonds  were  sold  at  a  price 
higher  than  they  would  have  brought  in  My^  thongh 
not  so  high  as  they  would  have  produced  in  October 
1826.  This,  then,  was  the  state  of  circumstances; 
there  was  property  to  be  converted  for  a  legitimate 
purpose,  which  purpose  could  not  be  carried  into  eifect 
at  the  particular  time,  although  if  the  conversion  had 
taken  place  at  that  time,  a  large  profit  would  have  been 
derived  from  the  transaction.  No  authority  has  been 
produced  in  which,  under  such  circumstances,  the 
personal  representatives  of  a  testator  have  been  held 
liable  for  the  loss  occasioned  by  their  not  selling  at  the 
earlier  period.  In  LaoMon  v.  Copeland  {a)  an  executor 
was  held  liable  for  a  bond  debt  which  had  been  allowed 
to  remain  due  for  several  years  after  the  testator's 
death,  the  report  stating  that  only  one  application  had 
been  made  to  the  obligor  for  payment,  and  that  no 
further  steps   had   been   taken  against    him.    These, 

too, 
{a)  2  Bro.  C.  {7. 156. 
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too,  are  in  a  certain  sense  bond  debts,  but  they 
could  only  be  realised  by  a  sale  of  the  securities.  In 
its  circumstances,  therefore,  that  case  was  totally  dis- 
similar to  the  present.  The  same  observation  applies 
to  Powell  V.  Evans  {a\  which  was  also  the  case  of  a 
bond  debt;  there  three  years  had  elapsed  from  the  death 
of  the  testator,  and  besides  the  lapse  of  time,  the  exe- 
cutor had  never,  during  that  period,  made  any  inquiry  as 
CO  the  circumstances  or  solvency  of  the  obligor.  Then 
comes  the  case  of  Tebbs  v.  Carpenter  (6),  which,  as  re- 
ported, is  a  very  strong  decision ;  but  whatever  may  be 
the  merits  of  that  case,  it  was  a  neglect  sought  to  be 
charged  on  the  executors  for  the  loss  of  arrears  of  rent 
due  for  several  years,  and  from  a  great  variety  of 
tenants.  In  the  two  cases  first  adverted  to  there  was 
not  only  considerable  delay,  far  exceeding  that  which 
occurred  in  the  present  case,  but  also  several  additional 
circumstances  implying  or  amounting  to  crassa  negli^ 
gentia  on  the  part  of  the  executors,  and  shewing  that 
they  took  no  care  or  trouble,  and  did  not  attempt  to 
exercise  any  judgment  as  to  the  time  when  the  money 
should  be  called  in. 


18S5. 


In  the  present  case  nothing  of  that  kind  can  be  im- 
puted. On  the  part  of  the  executor  there  was  a  vigilant 
attention  throughout ;  he  exercised  his  best  discretion, 
and  if  he  has  erred,  it  was  an  error  in  the  judgment  he 
formed  with  respect  to  the  propriety  of  leaving  the 
property  in  that  state  of  investment  in  which  he  re- 
ceived it  from  the  testator.  If,  therefore,  he  was 
entitled  to  exercise  a  discretion,  and  the  proof  is  that 
be  did  so,  although  he  came  to  an  unfortunate  con- 
clusion, the  question  is,  whether  he  is  to  be  charged 
with  the  loss.    I  can  find  no  case,  and  none  has  been 

produced 


(a)  5  Fes.  859. 


(b)  I  Mad,  S90. 
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18S5.  produced  in  which  an  executor  has  been  called  upon 
to  bear  the  loss  that  has  arisen,  because,  in  the  bon&Jide 
exercise  of  a  reasonable  discretion,  the  conclusion  he 
came  to  has  turned  out  unfortunately. 

If,  then,  an  executor  be  in  general  entitled  to  exercise 
such  a  discretion,  the  next  question  is,  how  far  that  dis- 
cretion was  limited  in  the  present  instance  by  the  appli- 
cation made  to  Buxton  by  his  co-executrix;  in  other 
words,  did  that  application  render  it  his  imperative 
duty  to  sell  ?  If  that  were  so,  the  effect  would  be  to 
vest  the  whole  discretion  in  Alice  Buxton^  and  totally  to 
deprive  John  Buxton  of  any.  If  a  discretion  rests  with 
one  of  two  executors,  it  must  surely  follow  that  the  dis- 
cretion cannot  be  taken  away  by  the  other  coming  to  a 
difierent  conclusion.  One  is  not  bound  to  agree  with 
the  other :  in  case  of  a  diversity  of  opinion  they  can  only 
resort  to  some  higher  authority  which  is  competent  to 
control  them  both.  The  Master's  view,  however,  was 
different ;  although  certainly  one  would  have  supposed 
that  the  time  which  there  was  most  reason  to  consider 
as  the  proper  time  was  the  month  of  July^  soon  after  the 
time  when  the  first  application  was  made  to  the  ex- 
ecutor, rather  than  the  following  October.  I  cannot, 
therefore,  think  that  if  Buxton  was  entitled  to  exercise 
a  discretion  in  the  matter,  he  was  bound  to  surrender 
his  own  judgment  because  one  of  his  co-executors  enter- 
tained a  different  opinion  from  himself. 

For  these  reasons  I  am  of  opinion  that  the  Master 
has  come  to  an  erroneous  conclusion,  and  that  Join 
Buxton^  in  delaying  to  dispose  of  these  Mexican  bonds, 
did  no  more  than  exercise  a  discretion  which  he  was 
justified  in  exercising. 

Exceptions  allowed. 
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WATKINS  V.  BRENT.  Before 

Lords 
Commitsioners 

J^IMOTHY  BRENT,  Esq.  died  in  February  18S8,    BmInqueI 

leaving  three  testamentary  papers,  by  one  of  which     ^Vov.  9.  S5. 

be  had  appointed  his  wife,  Margaret  Brent,  and  William  ji,g  institu- 

Brent  Brent,  Esq.,  his  executrix  and  executor.  f»on  ^^^  «"** 

^  m  the  Eccle- 

siastical Court, 

In  June  18SS,  probate  of  these  papers  was  crranted  fo«*'*>epur- 
'  *^  ^  ^  ^  pose  or  re- 

to  Jifargaret  Brent  by  the  Prerogative  Court  of  Canter-  calling  pro- 

bwy,  power  being  reserved  to  WiUiam  Brent  Brent  to  ^^^'^^  ||p^* 

come  in  and  prove  them.  which  alone 

this  Court  will 
interfere  to 
In  January  1835,  the    Plaintiffs  in  this  cause,  who  restrain  the 

represented  the  next  of  km  of  Ttmotny  Brent,  msti-  receiving  the 

tuted   proceedings   in   the   Prerogative  Court   for  the  ^^^^^ 

purpose  of  recalling  the  probate,  and  setting  aside  the  however,  the 

papers,  as  not  being  testamentary.     A  decree  of  the  Pre-  ^gre" j^^'   * 

rogative  Court  was  made,  calling  upon  Margaret  Brent  to  through  his 

shew  cause  why  she  should  not  bring  in  the  probate  and  [he  validity  of 

prove  the  alleged  testamentary  papers  in  solemn  form,  ^^^  testamen- 

or  to  shew  cause  why  the  papers  should  not  be  pro-  which  he  was 

nounced  to  be  invalid,  and  the  probate  thereof  revoked.     g^oulTbe ' 

tried  in  the 

In  June  1835,  while  these  proceedings  were  pending,  !JJoba^e7an 

Margaret  Brent  died  intestate.     A  caveat  against  the  order  was 

grant  of  probate  of  the  papers  in  question  to  William  injunction  and 

BrerU  Brent  was  immediately  entered  by  the  proctor  for  a  receiver,  and 

i^  I  that  order  was 

the  Plaintiffs.     The  caveat  was  warned  by  the  proctor  affirmed  on 

for  Margaret  Brent,  who  also  applied  for  probate  on  *PP®*1" 

behalf  of  WiUiam  Brent  Brent,  ns  the  surviving  executor. 

The  proctor  for  the  Plaintiffs  was  then  authorised  by 

them  to  institute  a  suit  against  William  Brent  Brent  for 

Vol.  I.  H  the 
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1835.  the  purpose  of  setting  aside  the  testamentary  papers, 
similar  to  that  which  had  been  commenced  agamst 
Margaret  Brent.  No  probate  was  granted  to  William 
Brent  Brent. 

It  was  agreed  between  the  respective  proctors  that 
the  suit  for  probate  on  behalf  of  W.  B.  Brent  should 
be  dismissed,  and  that  an  appearance  in  the  original 
suit  should  be  entered  on  behalf  of  W*  B.  Brent^  in  the 
place  and  stead  of  Margaret  Brent,  and  that  that  suit 
should  be  revived,  which  was  done  accordingly. 

The  bill  prayed,  amongst  other  things,  that  an  in- 
junction might  issue  to  restrain .  WWiam  Brent  Brent 
from  selling  or  transferring  the  monies  in  the  funds 
which  belonged  to  Timothy  Brentj  and  that  a  re- 
ceiver might  be  appointed  of  Timothy  Brenfs  personal 
estate* 

Upon  motions  made  before  the  Vice-Chancellory 
upon  affidavits  before  answer,  bis  Honor  made  two 
orders,  one  for  an  injunction,  the  other  for  a  receiver. 
The  Defendant,  William  Brent  Brentf  now  moved  to 
discharge  the  Vice-Chancellor's  orders. 

Mr.  Wigram,  Mr.  Richards,  and  Mr.  Stevens,  for  the 
motions. 

This  Court  has  never  interfered  by  appointing  a  re* 
ceiver  when  probate  has  already  been  granted,  except 
in  Rutherford  v.  Douglas  {a),  where  the  object  of  the 
suit  in  the  Ecclesiastical  Court  was  to  recall  probate.  It 
is  to  be  observed,  however,  that  in  that  case  the  motion 
for  a  receiver  was  not  opposed,  and  that  the  circum- 
stances which  called  for  the  interposition  of  the  Court 

were 
{a)  \Sm.i  8tu.U\.n. 
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were  very  strong :  the  probate  had  been  obtained  with 
undue  haste*  There  is  no  imputation  to  that  effect  in 
the  present  case.  The  appointment  of  a  receiver  in  this 
case  was  unnecessary^  for  it  was  made  when  there  was  a 
legal  hand  to  receive  the  assets.  The  probate  granted 
to  Margaret  Brent  enured  to  IV.  Brent  Brent,  the  other 
executor ;  Brookes  v.  Stroud  (a) ;  \f  that  were  not  so,  the 
proceedings  instituted  against  fV.  Brent  Brent  for  the 
purpose  of  recalling  probate  would  have  been  unneces* 
sary.  In  a  certain  sense,  it  is  undoubtedly  true  that 
this  Court  does  not  in  practice  take  notice  of  an  exe> 
eutor  who  has  not  proved ;  it  is  not  necessary  to  piake 
him  a  party  to  a  suit ;  but  it  would  not  be  improper  so 
to  do.  The  Plaintiffs  have  no  right  to  a  receiver,  unless 
they  can  shew  that  TV.  Brent  Brent  is  an  improper  per- 
son to  receive  the  assets;  as,  for  instance,  by  reason  of 
insolvency,  or  that  there  is  danger  of  the  property  being 
lost,  or  that  the  will  was  improperly  obtained  from  the 
testator,  as  in  Butkerford  v.  Douglas. 

Mr.  Kindersley  and  Mr.  Bligh,  contrd» 

We  make  no  imputations  with  respect  to  the  mode 
in  which  the  probate  was  obtained  by  Margaret  Brent. 
We  rely  upon  the  rule  of  this  Court,  to  appoint  a  re- 
ceiver wherever  there  is  a  kmd  Jlde  litigation  in  the 
Ecclesiastical  Court  as  to  the  grant  of  probate.  There 
is  a  good  substratum  for  the  institution  of  the  present 
proceedings  in  the  Ecclesiastical  Court.  It  is  a  serious 
question  whether  the  will  and  the  first  codicil  have  any 
operation  at  all.  The  Vice-Chancellor  said  he  saw,  on 
the  face  of  the  papers  which  are  alleged  to  be  testamen- 
tary, a  case  for  bond  Jide  litigation  in  the  Ecclesiastical 
Court.  There  is  a  question  of  the  existence  or  non- 
existence of  a  proper  executor,   and  the  Court  will 

therefore 
(fl)  lSalk.5.  1  Mod.  59. 
H  2 
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18S5.  ^  therefore  interfere  to  protect  the  property  pending  the 
litigation.  Lord  Erskine  decided,  that  where  the  Eccle- 
siastical Court  had  power  to  grant  administration  pen- 
derUe  lite^  this  Court  ought  not  to  interfere ;  Richards  y. 
Chave  {a) ;  but  that  distinction  is  now  exploded.  In 
Kir^  V.  King  {Jb\  Lord  ^don  says  that  a  motion  for  a 
receiver,  pending  a  litigation  in  the  Ecclesiastical  Court, 
is  almost  of  course.  It  is  true  that  in  that  case  no  pro- 
bate had  been  granted ;  but  Lord  Eldon*s  language  is 
general ;  he  does  not  make  any  distinction  between  that 
case  and  one  such  as  this ;  and  what  he  says  is  applica- 
ble to  every  case  in  which  the  assets  may  get  into  hands 
which  may  eventually  prove  to  be  those  into  which  they 
ought  not  to  have  come.  It  may  turn  out  thnt  fV.  B. 
Brent  is  no  executor  at  all.  The  general  principle  is 
supported  by  the  cases  of  Atkinson  v.  Henshaw  (c),  and 
Ball  V.  OUver.  (d)  In  Butierford  v.  Douglas,  already 
cited,  there  was  a  suit  to  recall  probate,  and  the  order 
for  a  receiver  was  allowed  to  go  almost  as  of  course* 
The  case  may,  however,  be  considered  as  having  been 
decided  on  an  ex  parte  application,  and  is  no  authority 
either  way.  In  Andrews  v.  Pom^  {e)  a  will  and  codicil 
had  been  proved  in  the  Ecclesiastical  C6urt;  bat  the 
person  who  had  been  named  executor  in  a  former  will 
filed  a  bill  to  discover  by  «^hat  means  the  will  of  which 
probate  had  been  granted  had  been  obtained.  The 
Defendant  demurred,  because  the  jurisdiction  was  in  the 
Ecclesiastical  Court :  the  demurrer  was  overruled,  and 
a  receiver  was  appointed. 

It  is  true  that  if  two  executors  are  appointed  by  a 
will,  of  whom  one  proves,  the  other  may  at  law  sue 

and 

(a)  12  Fes.  462.  (d)  %V.^B,  96. 

(b)  6  Fes.  1 72.  (e)  S  Bro.  P,  C.  504.  Toml.  ed. 

(c)  2F.4rB.  85. 
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and  is  to  be  sued  at  law,  and  may  collect  the  assets ; 
but  it  is  not  so,  if,  as  in  the  present  case,  the  executor 
who  proved  has  died ;  the  surviving  executor  could  not 
at  law  sustain  an  action,  without  obtaining  probate 
before  trial.  It  has  been  the  universal  practice,  from 
all  time,  that  if  one  of  two  executors  proves,  and  then 
dies,  and  the  surviving  executor  wishes  to  act,  he  comes 
in  and  proves.  That  practice  is  a  strong  argument  to 
shew  that  the  survivor  is  not  entitled  to  act  as  executor 
without  proving.  If  the  survivoi;  does  not  prove,  but 
dies,  his  executor  is  not  the  executor  of  the  original 
testator.  Then,  all  assets  are  not  legal;  some  are 
equitable.  No  surviving  executor  who  has  not  proved 
has  ever  ventured  to  file  a  bill  in  this  Court  by  virtue 
of  his  authority  under  the  probate  granted  to  the  de- 
ceased executor  enuring  to  him.  The  Court  could  not 
recognise  him  as  executor  even  in  the  life  of  the  de- 
ceased executor;  still  less  afterwards.  This  very  case 
is  raised  in  the  judgment  in  Andrews  v.  Pcm/s. 


18S5. 


Mr.  Wigramj  in  reply. 


The  Vice-Chancellor  held  W.  Brent  Brent  to  be  ex- 
ecutor for  all  the  purposes  of  the  suit ;  for  the  order 
appointing  the  receiver  allows  the  receiver  to  make 
use  of  fV.  Brent  Brenfs  name.  The  executor  derives 
his  power  wholly  under  the  will ;  that  means,  that  the 
person  appointed  executor  has  power  to  do  every  thing 
necessary  fof  the  execution  of  the  will.  When  the  will 
has  been  once  authenticated  by  probate,  this  Court  will 
look  at  the  will  alone;  the  will  shews  the  title  of  fV. 
Brent  Brent.  In  Walters  v.  Pfeil{a\  Lord  Tenter  den 
held,  that  probate  granted  to  one  of  three  executors 
was  sufficient  evidence  of  the  right  of  all  to  sue,  for  the 

will 
(a)  1  Mood,  Sf  MaUc.  56S. 
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will  entitled  them  to  the  property,  and  the  only 
for  their  being  all  obliged  to  join  waSf  because  they  all 
had  the  property.  The  anonymoaa  case  in  1 1  Viner*$ 
Abridgmenif  56.  pi.  13.,  reported  also  in  FreemaHf  8 13. 
pi.  3B5.,  shews  that  probate  to  one  executor  eonres  lo 
the  other. 


Nov.25.  Lord  Commissioner  Pepys,  after  stating  the  cir- 

cumstances, proceeded  as  Follows :  — 

There  is  no  doubt  that,  by  the  rule  of  this  Court,  if  the 
representation  is  in  contest,  and  no  person  has  been 
constituted  executor,  the  Court  interferes ;  not  because 
of  the  contest,  but  because  there  is  no  proper  person  lo 
receive  the  assets.  If  there  be  a  contest  who  shall  be 
executor  or  administrator,  and  there  is  nothing  to  shew 
who  is  entitled  to  be'  considered  as  sustaining  either  of 
those  characters,  the  interference  of  this  Court  is  quite 
of  course.  Lord  Erskine  thought  that  a  reason  against 
^interference  existed,  whenever  the  Ecclesiastical  Court 
could  commit  administration  pendente  lite  ;  but  Atkinson 
V.  Henskaw  has  decided  that  there  is  nothing  in  that  dis- 
tinction. 

It  was  stated  at  the  bar  that  his  Honor  the  Vice-* 
Chancellor  had  proceeded  upon  the  ground  of  there 
being  a  suit  to  recall  probate.  I  think  his  Honor  ipust 
have  been  misapprehended.  If  probate  has  been  granted^ 
but  there  is  a  suit  to  recall  probate,  I  think  that  that  cir- 
cumstance does  not  give  this  Court  jurisdiction ;  because 
there  is  an  syndication  already.  It  would  be  different  if 
there  were  fraud.  If  this  Court  were  lo  interfere,  merely 
because  there  was  a  suit  to  recall  probate,  it  is  quite  evi- 
dent that  in  order  to  obtain  a  receiver  it  would  only  be 
necessary  to  institute  a  suit  in  the  Ecclesiastical  Court. 

This 
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This  Court  looks  into  the  case  to  see  whether,  apon  the  18S5. 
whole,  such  a  case  is  made  as  justifies  this  Court's  inter- 
ference. The  strongest  case  is  Andrews  v.  P&uays.  {a) 
That,  however,  was  an  extremely  strong  case,  and  there 
was  ground  there  to  support  the  application  fer  a  receiver, 
independently  of  the  proceedings  in  the  Ecclesiastical 
Court.  The  Ecclesiastical  Court  had  there  itself  so  far 
interfered,  as  to  order  the  probate  to  be  brought  into 
Court,  in  order  to  prevent  the  party  in  whose  possession 
it  was  from  using  it  The  causes  of  interfering  there 
were  insolvency  and  a  devastavit  proved  to  a  great  extent. 
In  Knight  v.  Duplessis  (6),  Lord  Hardwicke  put  the  juris- 
diction on  the  same  ground,  not  on  the  ground  that 
there  was  a  suit  to  recall  probate.  His  Lordship  said, 
speaking  of  Andrews  v.  Pow/Sf  that  there  was  there  "  a 
will  on  extraordinary  circumstances,  and  a  probate  got, 
after  which  they  could  not  appoint  an  administrator 
pendente  lite  s  so  that  there  was  no  other  method  for 
the  next  of  kin  against  a  will  obtained  by  fraud." 

In  Ball  V.  Olix)er  {c)  Sir  Thomas  Plumer  put  it  on  the 
same  ground.  In  Butherford  v.  Douglas  the  application  ^ 
was  not  opposed,  but  the  special  reasons  for  which  it  was 
granted  are  distinctly  stated.  In  Dew  v.  Clarke  (d),  the 
late  Master  of  the  Rolls,  then  Vice-Chancellor,  inciden- 
tally expressed  his  opinion  as  to  the  right  of  this  Court 
to  interfere.  In  the  latter  case,  the  Court  gave  the  party 
the  opportunity  of  amending  the  bill  for  the  purpose  of 
confining  it  merely  to  the  protection  of  the  property 
pending  the  litigation.  It  was  the  d|)inion  of  the  late 
Master  of  the  Rolls  that  to  induce  the  Court  to  interfere 
against  the  legal  title  of  the  executor  it  was  necessary  to 
establish  by  evidence  strong  presumption  against  the  will. 

In 

{a)  3  Bro.  P.  C.  504.  Toml.  ed.  (c)  2  K.  4-  J?.  96. 

{h)  1  Vet.  aen.  394.  (d)  \  Sim.  ^  Stu.  los. 
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183^.  In  the  present  case,  there  is  no  ground  for  inter* 

ference  on  account  of  the  improper  conduct  of  the  par- 
ties ;  but  we  have  the  agreement  that  the  question  as  to 
the  validity  of  the  supposed  testamentary  papers  shall 
be  tried  in  tife  suit  to  recall  probate. 

That  being  the  arrangement*  between  the  parties,  is 
not  that  a  proceeding  which  justifies  the  Court  in  in- 
terfering? Has  not  WiUiam  Brent  Brent  treated  himself 
as  not  being  complete  executor?  I  consider  that  there 
was  a  suflBcient  case  for  the  Vice-Chancellor's  appointing 
a  receiver  on  the  ground  that  William  Brent  Brent  had 
recognised  such  a  proceeding. 

There  is  a  very  singular  anonymous  case  which  was 
quoted  by  Mr.  Wigram^  and  which  is  to  be  found  in 
Finer's  Abridgment^  in  Freeman^  and  also  in  1  Chancery 
Cases^  265.  It  cannot  be  found  in  the  Registrar's  book. 
If  we  had  all  the  circumstances  of  the  case,  it  might  be 
a  better  guide  to  a  determination ;  but,  as  it  is  stated 
in  one  of  the  books,  it  was  a  case  of  a  testator  who  ap- 
^  pointed  one  person  to  be  executor  for  ten  years,  and 
another  person  to  be  executor  afterwards.  The  person 
appointed  for  ten  years  proved  the  will;  and  the  question 
was,  after  the  expiration  of  the  ten  years,  whether  the 
person  whose  executorship  was  then. to  commence^  had 
authority,  without  proving  the  will  ?  It  cannot  be  said 
to  be  reported  in  Viner^  for  the  statement  of  it  there  is 
a  mere  abstract  from  Freeman^  There  is  a  singular  mis- 
take in  it,  as  it  apfSears  in  Viner^  which  will  be  found  on 
referring  to  Freeman.  It  is  stated  in  Finer,  that  after 
the  expiration  of  ten  years  the  executor  if  he  pleaded 
might  administer  without  any  further  probate;  not  a 
very  intelligible  sentence;  but  in  the  report  in  Free^ 
man  it  is,  "  and  if  be  pleased^  he  might  administer  with- 
out any  further  probate."    It  is  unnecessary  to  pursue 

this 
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this  subject,  because  I  think  there  was  in  this  case  a 
sufficient  lis  pendens  in  the  Ecclesiastical  Court  to  jus- 
tify this  Court  in  appointing  a  receiver. 

I  think  this  is  not  a  case  in  whicli  the  party  failing 
ought  to  pay  the  costs  of  the  appeal. 

Lord  Commissioner  Bosanquet  concurred. 


Bunt. 


AYLETT  V.  ASHTON.  JtJSjSu. 

^I^HIS  suit  was  instituted  to  compel  a  specific  per-  A  married 
*^    formance  of  an  agreement  to  grant  a  lease,  and  tbe'conctvr- 
which  agreement  was  supposed  to  be  contained  in  the  ^^^  *"d  in 
r  11      •  •  .     •       J  iT  •  J  ^®  presence 

following  receipt,  signed  by  a  married  woman :  —  of  her  hui* 

bandy  signed 
an  agreement 
*<  Received,  dd   of  October  18SS,   of   Mr.   William  b  writing  to 

Aylettj  501.  for  my  separate  use,  in  part  payment  of  STthe^diSe*' 

8S8/.  being  the  consideration  to  be  paid  to  me  for  my  of  the  agree- 

separate  and  exclusive  use,  for  a  lease  of  the  house  in  believed  by 

Marylebone  Street^    known  as   the  Ship  public  house,  fi^P^lLf*®* 

and  the  house  and  shop  adjoining  in  Ogle  Street^  all  entitled  to 

which  premises  are  now  in  the  occupation  of  Samuel  [Je  dto'w^^ 

Benjamin  Underwood^  to  be  granted  by  me  to  the  said  for  her  se- 

WiUium  m.1?h. 
remaining  one  third  belonged  to  her  brother  in  Indkiy  whose  concurrence  it  was  re- 
presented that  she  could  procure.  It  was  soon  afterwards  discovered,  that  the  wife 
was  entitled  to  one  fourth  only  for  her  separate  use;  that  to  another  fourth  she  was 
entitled  absolutely ;  that  another  fourth  had  belonged  to  a  deceased  sister  of  the 
wife ;  and  that  the  remaining  fourth  belonged  to  the  brother  in  India,  The  fourth 
which  had  belonged  to  the  sister,  was  purchased  hy  the  husband  soon  after  the  state 
of  the  title  was  discovered.  Upon  a  bill  for  specific  performance  against  husband 
and  wife;  Held,  that  there  could  be  no  decree  against  her  in  peraonam;  and  that  her 
agreement  did  not  bind  the  husband,  as  to  the  interests  in  the  property  which  he 
had  at  the  date  of  the  agreement,  or  which  he  afterwards  acquired. 

The  Court  will  not  compel  a  vendor  to  give  an  indemnity,  unless  vendor  and 
purchaser  have  contracted  (or  it 
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18S5*  William  Ayleit,  or  his  noininee»  for  twenty-fiTe  yeart* 
wan  ting  three  days,  from  Latfy^ay  18S5,  at  the  yearly 
rent  of  97/.  Is.  6d.j  clear  of  all  taxes,  such  lease  to  be 
prepared  by  the  solicitor  of  the  said  Caroline  Ashton^ 
but  at  the  expense  of  the  said  WiUimm  jtt/Uti^  and  the 
said  William  Aylett  to  insure  the  premises  against  fire, 
in  the  sum  of  ISOOil  at  the  least  The  said  Caroline 
AshUm  to  deliver  up  possession  of  the  same  premises, 
and  procure  a  transfer  of  the  licenses  for  using  the  smd 
house  in  Marylebone  Street  as  a  public  house,  unto 
the  said  William  Aylett^  or  his  nominee,  at  Lady-day 
18S5,  and  the  said  William  Aylett  to  pay  the  duty  for 
such  licenses. 

«  Caroline  Askton.** 

The  following  memorandum  was  at  the  same  time 
endorsed  on  the  receipt :  — * 

*^  Memorandum,  that  it  was  part  of  the  agreement 
for  the  purchase  of  the  within-mentioned  lease,  that  the 
balance  of  the  purchase  money  should  be  paid  on  the 
Sd  day  of  November  189S,  and  the  lease  executed  on 
that  day. 

"  Caroline  Ashton." 

At  the  time  at  whicU^the  receipt  was  signed,  ail  the 
parties  to  the  transaction  supposed  that  Mrs*  AsAton 
was  entitled  to  two  thirds  of  the  property  for  her  sepa* 
rate  use,  and  that  the  remaining  one  third  belonged  to 
her  brother,  who  wns  absent  in  India ;  and  it  was  be- 
lieved that  Mrs.  Ashton  would  be  able  to  purchase  her 
brother's  interest,  or  to  procure  him  to  join  in  the  lease. 
Shortly  after  the  date  of  the  receipt,  it  was  discovered, 
that  the  circumstances  of  the  title  were,  that  one  fourth 
part  of  the  property  was  settled,  in  some  manner,  to 
Mrs.  AsfUon's  separate  use;  that  to  one  other  fourth 
part  her  husband.  Job  Ashlon,  and  herself,  were  entitled 

in 
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ia  her  right;  that  another  fourth  part  belonged  to  the  1885. 
representatives  of  a  deceased  sister  of  Mrs.  Ashton,  and 
that  the  remaining  one  fourth  part  belonged  to  the 
brpther  in  India,  The  one  fourth  which  had  be* 
longed  to  the  sister,  being  sold  by  auction  in  November 
1833,  was  purchased  by  Mr«  Athion* 

The  Plaintiff  applied  to  Mr«  and  Mrs.  Askton  to 
grant,  and  to  procure  ail  proper  parties  to  concur  in 
granting,  a  lease  in  pursuance  of  the  agreement  con- 
tained in  the  receipt.  Mr.  and  Mrs.  Aditon  refused, 
alleging  as  grounds  for  such  refusal,  that  the  agree- 
ment was  made  in  ignorance  of  the  rights  of  the  par- 
ties, and  that  it  was  obtained  by  a  misrepresentation,  on 
the  part  of  the  Plaintiff,  with  respect  to  his  being  in 
treaty  for  the  purchase  of  the  interest  of  the  occupying 
tenant 

The  bill  was  then  filed  against  Mr.  and  Mrs.  Ashton^ 
and  it  prayed,  that  they  might  be  decreed  specifi- 
cally to  perform  the  agreement,  and  to  execute,  and 
procure  all  proper  parties  to  concur  in  making  and 
executing,  the  lease  to  the  Plaintiff,  according  to  the 
terms  of  the  agreement,  and  might  be  decreed  to  do  all 
acts  necessary  to  the  performance  of  the  agreement,  or, 
if  necessary,  for  indemnifying  or  making  compensation 
to  the  Plaintiff  in  respea  thereof. 

It  appeared,  by  the  evidence  of  Mr.  Kirbyj  who 
attended  professionally  on  behalf  of  the  Plaintiff,  at  the 
time  at  which  the  receipt  was  signed,  that  Mr.  Ashton 
then  said,  in  his  wife's  presence,  that  she  might  be  con- 
sidered as  entitled  to  the  whole  of  the  property,  as  she 
had  a  power  to  sell  her  brother's  share.  Mr.  Kirbj^ 
remarked,  that  perhaps  the  power  would  not  authorise 
a  lease,  upon  which  Mr.  Ashton  replied,  that  that  waa 

of 
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18S5.  of  no  conseqaence,  as  Mrs.  J^ofi's  brother  would  act 
as  they  recommended  him,  and  that  another  power 
could  be  obtained  from  him  if  requisite.  It  appeared 
also,  by  the  evidence  of  the  same  witness,  that  Mr. 
AskUm  ofiered  to  sign  the  receipt,  but  was  told  hj 
KirbyihBt  his  signature  was  unnecessary. 

Mr.  Pemberton  and  Mr.  Stuart^  for  the  Plaintiff 

The  only  question  is,  in  what  way  this  agreement  is 
to  be  performed.  Although  the  wife  only  signed  it,  the 
husband  was  a  party  to  the  arrangement,  and  repre- 
sented his  wife  as  having  the  whole  interest  in  the  pro- 
perty. The  Plaintiff  is,  therefore,  entided  to  a  specific 
performance,  to  the  extent  of  the  interest  both  of  the 
husband  and  of  the  wife.  As  to  the  brother's  share, 
the  Plaintiff  must  either  take  a  covenant  to  procure  the 
brother's  concurrence,  or  a  sufficient  part  of  the  pur- 
chase money  roust  be  set  apart,  as  a  security  for  his 
concurrence. 

Mr.  Bickersteth  and  Mr.  Parker^  for  the  Defendants. 

The  supposed  agreement  was  signed  when  Mr.  and 
Mrs.  Ashton  were  entirely  ignorant  of  their  rights.  It 
is  a  new  thing  to  ask  specific  performance  of  an  agree- 
ment entered  into  by  Kfenie  covert.  In  a  case  before 
Sir  John  Leachj  in  which  a  bill  was  filed  for  the  specific 
performance  of  an  agreement  signed  by  ajeme  covert 
living  separate  from  her  husband,  it  was  held  that  the 
agreement  was  not  binding  upon  her,  even  as  to  her 
separate  estate.  Neither  upon  principle,  nor  upon 
authority,  can  tijeme  covert  he  held  to  be  bound  by  an 
agreement,  even  as  to  her  separate  estate.  Mrs.  Ashton 
had  no  right  to  bind  her  husband's  share,  still  less  the 
share  which  was  vested  in  the  stranger.  It  is  not 
pretended  that  the  wife  signed  as  the  husband's  agent, 

for 
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for  it  distinctly  appears  that  she  signed  upon  the  sap- 
position  that  the  whole  property  belonged  to  her: 
these  circumstances  are  a  sufficient  answer  to  the  prayer 
for  a  specific  performance.  Mrs.  Ashton  has  no  means 
of  carrying  the  contract  into  execution.  Mr.  AAtmi 
cannot  be  compelled  to  perform  a  contract  he  has  not 
signed ;  to  compel  him,  would  be  to  repeal  the  Statute 
of  Frauds.  The  Court  has  always  set  its  face  against  an 
attempt  to  obtain  a  decree  for  specific  performance 
against  a  feme  caoert.  The  Plaintiff  should  be  left  to 
his  remedy  against  the  husband  for  damages  at  law. 


J835. 


Mr.  PembertOHf  in  reply. 

There  is  no  remedy  at  law,  for  a  court  of  law  would 
not  recognise  the  agreement  of  a/eme  covert  having  an 
interest  for  her  separate  use.  In  equity,  a  Jeme  covert^ 
with  respect  to  her  separate  property,  has  just  the  same 
rights,  and  is  subject  to  just  the  same  liabilities,  as  a 
Jeme  sole.  To  a  certain  extent,  the  relief  which  the 
Plaintiff  asks  is  quite  of  course.  If  a  party  enters  into  a 
contract  for  the  sale  of  an  estate,  but  proves  to  be  unable 
to  give  the  purchaser  the  whole  estate,  but  yet  can  give  it 
with  a  compensation,  and  the  purchaser  is  willing  so  to 
take  it,  the  vendor  would  be  obliged  to  give  it  with  a 
compensation.  So  if  a  vendor  represents  untruly  that 
an  interest  exists  in  another  person,  and  induces  a  third 
party  to  deal  with  that  other  person  on  that  foundation, 
the  vendor  would  be  bound.  Even  if  a  person  stands  by, 
and  permits  a  misrepresentation  to  be  made,  he  is  bound 
by  it  Mere  ignorance  as  to  quantity  of  interest  is  no 
defence;  such  ignorance  as  that  exists  in  all  the  cases 
in  which  a  party  contracts  to  sell  a  whole  estate,  but  it 
turns  out  that  he  has  twenty  acres  less  than  the  whole ; 
a  contract  like  that  may  be  said  to  be  made  in  ignorance 
of  the  vendor's  rights.     The  case  referred  to  on  the 

other 
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18S5.       other  side  was  one  in  which  2i  feme  eaoert  filed  a  bill 
against  her  trustees  and  a  contracting  party,  to  compel 
the  performance  of  a  contract,  and  the  bill  was  there 
dismissed  on  the  ground  that  the  trustees  were  not  par- 
ties to  the  contract.     A  fime  covert  may  contract  as  to 
her  separate  estate.     Mr.  AAton  is  bound  in  respect  of 
the  one  fourth  belonging  to  himself  in  right  of  his  wife  > 
— « it  was  his  own  misrepresentation  which  prerented  his 
signing  the  contract ;  he  was  present  at  the  time  and 
acquiesced:    he    is  implicated  in   the  contract;  he  is 
bound  also  as  to  the  one  fourth  afterwards  purchased  bj 
him :  for  if  a  party  can  make  a  title  at  the  date  of  the 
Master's  report,  the  contract  must  be  performed.     The 
Court  will  decree  a  specific  performance,  with  a  refer- 
ence to  the  Master  to  settle  the  lease  with  proper  cove- 
nants, and  a  proper  indemnity  as  to   the  brother's 
interest,  or  with  compensation  as  to  that  interest,  if  it 
is  not  included  in  the  lease.    At  all  events,  the  relief  is 
in  equity. 


Dec  19.  The  Master  of  the  Rolls. 

The  bill  in  this  cause  prays  a  specific  performance  of 
an  agreement  for  a  lease,  and  the  bill  is  against  Job 
Ashton  and  Caroline  his  wife;  it  prays  a  specific  per- 
formance in  the  usual  form.  It  appears  that  the  pro- 
perty was  singularly  circumstanced,  differently  from 
what  was  supposed  by  all  the  parties  when  the  agree- 
ment was  signed.  The  agreement  was  signed  by  the 
wife  only,  and  is  in  the  form  of  a  receipt,  but  it 
enumerates  all  the  terms  of  the  agreement.  [His  Honor 
here  read  the  receipt.]  It  is,  therefore,  a  contract  by 
the  wife,  in  her  own  person,  with  regard  to  her  own 
separate  estate.*  It  appears  that  at  the  time  at  which 
the  transaction  took  place,  it  was  supposed  that  the 

property 
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propertj  was  divided  into  thirds;  that  Mrs.  Ashicn  was  1885. 
entitled  to  two  thirds  for  her  separate  use ;  and  that  the 
other  third  belonged  to  a  brother  of  hers  who  was  in 
India,  It  turned  out,  that  one  fourth  was  settled^  in 
some  way  which  does  not  appear,  to  the  separate  use  of 
Mrs.  Ashton  /  that  one  fourth  was  vested  in  her  abso* 
lutely,  and  consequently  that  her  husband  was  entitled 
to  it  in  her  right;  that  one  fourth  was  not  the  property  of 
any  of  the  parties,  it  having  belonged  to  a  sister  who 
had  died  ;  and  that  the  remaining  one  fourth  belonged 
to  the  brother  in  India.  The  object  of  the  Plaintiff  is 
to  get  a  lease  of  the  whole.  As  to  the  one  fourth 
settled  to  Mrs.  Ashton's  separate  use,  the  bill  prays 
personal  relief  against  her ;  not  that  by  virtue  of  her 
power  over  her  separate  property  she  may  give  to  the 
Plaintiff  the  benefit  of  his  contract;  but  it  merely  prays 
that  she  may  be  decreed  specifically  to  perform  the 
agreement. 

The  doctrine  as  to  how  far  the  Court  will  execute  a 
contract  entered  into  by  a  Jhne  covert  as  to  her  separate 
estate,  was  very  fully  discussed,  and  all  the  cases  were 
cited,  by  Sir  Thomas  Plumer^  in  the  case  of  Francis  v. 
WigzeU.  (a)  It  was  there  decided,  and  clearly  in  con* 
formity  with  all  previous  decisions,  that  the  Court  has 
no  power  against  a  Jhne  caoerlt  in  personam,  but  that  if 
she  has  separate  property,  the  Court  has  control  over 
that  separate  property ;  in  all  cases,  however,  the  Court 
must  proceed  in  rem,  against  the  property. 

A  ^171^  coveri  is  not  competent  to  enter  into  con- 
tracts, so  as  to  give  a  personal  remedy  against  her.  Al- 
though she  may  become  entitled  to  property  for  her 
separate   use,  she  is  no  more  capable  of  contracting 

than 
(a)  1  Madd,  S58. 
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1885.  than  before;  a  personal  contract  would  be  within  the 
incapacity  under  which  Kfeme  caoert  Ubonrs.  Sir  T* 
Plumer  says,  <*  There  is  no  case  in  which  this  Coqrt  has 
made  a  personal  decree  against  hfeme  caoert.  She  may 
pledge  her  separate  property,  and  make  it  answerable  for 
her  engagements ;  but  where  her  trustees  are  not  made 
parties  to  a  bill,  and  no  particular  fund  is  sought  to  be 
charged,  but  only  a  personal  decree  against  her,  the 
bill  cannot  be  sustained."  Sir  7*.  Plumer  there  refers 
to  Hulme  v.  Tenant  (a),  before  Lord  Thurbm,  and  to 
Nantes  v.  Corroci  {b\  where  Lord  Etdan^  following  the 
case  before  Lord  7%urIotr,  lays  down  the  rule  in 
precisely  the  same  terms.  The  present  bill  does  not 
seek  to  affect  the  separate  property,  except  through 
Mrs.  Ashton  personally.  If  it  had  sought  to  afiect  the 
property,  upon  the  ground  that  the  contract  had  given 
the  Plaintiff  a  right  against  the  property,  the  suit  would 
have  been  brought  against  the  trustees ;  for  there  must 
be  some  trustees  of  that  part  of  the  property  which  is  set- 
tled to  Mrs.  Asht(nCs  separate  .use,  although  their  names 
do  not  appear.  Although  Kfeme  caoert  has  power,  and 
the  Court  has  jurisdiction,  over  the  rents  and  profits  of 
her  separate  property,  no  case  has  given  effect  to  her 
contracts  against  the  corjms  of  her  separate  estate.  If 
the  trust  here  is  to  pay  the  rents  and  profits  to  Mrs. 
Ashton  for  her  separate  use,  all  that  the  Court  could 
affect  would  be  those  rents  and  profits. 

The  facts  are  not  sufficiently  before  me  to  shew  what 
interest  the  wife  has  in  this  separate  property.  I  am 
therefore  of  opinion,  on  the  authority  of  the  case  of 
Francis  v.  WigzeU^  and  the  cases  there  cited,  that  the 
Court  has  no  jurisdiction  against  Mrs.  Ashton  to  make 
a  decree  for  a  specific  performance  against  her. 

Then, 

(a)  1  Bro.  a  a  16.  [6)  9  Vti,  18S. 
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Then,  as  to  the  share  to  which  the  husband  is  en-  1885. 
titled  in  his  marital  right,  and  as  to  the  share  he 
has  purchased;  in  order  to  make  a  case  against  the 
husband,  he  not  being  a  party  to  the  contract,  and 
there  having  been  no  part  performance,  there  roust 
be  found  a  contract  in  writing,  signed,  either  by  him- 
self, or  by  a  person  duly  authorised  on  bis  behalf. 
The  contract  is  made  by  Mrs.  Ashton,  not  as  her 
husband's  agent,  but  as  dealing  with  the  property  as 
her  own,  over  which  she  supposed  she  had  an  absolute 
power.  The  witness  Kirbt/  proves  that  the  contract 
was  intended  to  be  made,  not  in  respect  of  any  interest 
the  husband  might  have,  but  in  respect  only  of  what 
the  wife  was  supposed  to  have ;  for  the  husband  offered 
to  sign.  If  none  of  the  parties  supposed  that  the 
husband  had  any  interest,  it  is  impossible  to  contend 
that  the  wife  can  be  considered  as  a  person  authorised 
to  sign  the  agreement  on  behalf  of  the  husband. 

It  is  said,  with  reference  to  the  representations  made, 
that  the  person  really  entitled  will  not  be  permitted 
to  assert  a  title,  which  would  defeat  the  title  of  a  person 
claiming  under  his  misrepresentations.  That  is,  cer- 
tainly, an  established  rule  of  this  Court ;  but  here  it  is 
not  the  husband  who  is  asserting  a  right;  but  the 
Plaintiff  comes  forward  to  assert  a  right  against  the  hus- 
band. The  husband  appears  to  have  been  in  ignorance 
of  his  rights. 

The  bill  must  also  fail,  on  the  same  ground,  with  re- 
gard to  the  one  fourth  afterwards  purchased. 

As  to  the  remaining  one  fourth,  which  belonged  to 
the  brother,  it  is  proved  by  the  same  witness,  Kirby^ 
that  all  parties  were  aware,  that  either  one  fourth,  or  one 
third  belonged  to  that  brother ;  but  it  was  said  that  the 

Vol.  I.  I  husband 
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husband  and  wife  had  power  to  sell  iu  It  was  objected 
that  they  might  not  have  power  to  make  a  lease  of  it ; 
to  which  it  was  answered,  that  whatever  the  hosband 
and  wife  advised,  the  brother  would  do.  They  had  no 
power  over  the  brother's  one  fourth;  they  made  the 
contract  as  to  the  whole.  The  PlaintifP  only  asks  for 
^  covenant  of  indemnity. 


Parties  may,  no  doubt,  contract  for  a  covenant  of 
indemnity ;  but  if  they  do  not,  the  Court  cannot  cooh 
pel  a  party  to  execute  a  conveyance  and  to  give  an 
indemnity.  This  was  established  by  Lord  Eldon  in  the 
case  of  Balmanno  v.  Limley  (a),  and  the  rule  was  after* 
wards  referred  to  by  him  in  the  House  of  Lords,  in 
Paton  V.  Brebner.  (b) 

For  all  these  reasons,  and  certainly  not  on  the  ground 
of  fraud,  the  bill  must  be  dismissed,  but  without  costs. 


(fl)  1  F<«.  4>^.324. 


(6)  See  1  BUgkt  p.  66-7. 


Rolls. 
Dec.  93, 23. 


BETHUNE  V.  KENNEDY. 


npHE  will  of  Charlotte  Peyton  was  as  follows:  —  «« I 

give  and  bequeath  to  my  cousin,  Henry  Van  Bo^ 

dicoatey  100/.  transfer  stock  in  the  long  annuities ;  the 

like 


A  testatrix, 
after  making 
two  specific 
bequests  of 
sums  in  the 
long  annuities, 
gave  the  re- 
sidue of  her  property,  all  she  did  or  might  possess  in  the  funds,  copy  or  leasehold 
estates,  to  her  sisters  during  their  lives ;  and  at  the  decease  of  both,  to  be  divided 
equally  between  her  cousins.  The  testatrix's  estate,  afler  satisfying  the  specific  b^ 
(juests,  consisted  in  part  of  150/.  per  annum  in  the  long  annuities:  Held,  that  the 
sisters  were  entitled  to  receive  the  dividends  accruing  on  the  long  annuitiea  as  a 
specific  legacy. 


CASES  IN  CHANCERY.  115 

like  sum  to  iny  god-daughter,  Ctmberbatdi  Charlotte  18S5. 
Forth.  The  residue  of  my  property,  all  I  do  or  may 
possess  in  the  funds,  copy  or  leasehold  estates,  to  my 
dear  sisters,  Martha  Peyton  and  Hester  Kennedy  widow, 
during  their  lives ;  at  the  decease  of  both  of  them,  to  be 
equally  divided,  share  and  share  alike,  between  my 
cousins,  namely,  Henry  Van  Bodicoatej  Mary  Ann 
Betkune^  and  Miss  Catherine  Peyton^  or  their  heirs, 
share  and  share  alike.  I  nominate  and  appoint  my 
^ter  Hester  Kennedy  executrix  to  this  my  last  will  and 
testament." 

The  testatrix  died  in  the  year  1824.  After  payment 
of  the  two  specific  legacies  of  long  annuities,  her  resi- 
duary estate  consisted,  amongst  other  things,  of  150U 
per  annum  long  annuities. 

Martha  Peyton  survived  the  testatrix  only  a  few 
days. 

The  bill  was  filed  by  two  of  the  legatees  in  remainder 
against  Hester  Kennedy^  the  surviving  tenant  for  life, 
and  against  other  parties  interested  in  the  fund;  and 
the  sole  question  which  it  raised  was,  whether  Hester 
Kennedy  was  entitled  to  enjoy  the  interest  and  divi- 
dends of  the  long  annuities,  as  a  specific  legacy,  or 
whether  she  took  the  long  annuities  only  as  a  general 
residuary  bequest,  entitling  the  legatees  to  have  the  long 
annuiUes  converted  into  a  permanent  fund,  of  which 
Hester  Kennedy  should  have  the  annual  income. 

The  case  had  been  set  down  to  be  heard  as  a  short 
cause,  but  it  was  argued  at  considerable  length. 

Mr.  Tinneyj  Mr.  Pemberton^  Mr.  Richards^  Mr. 
Turner^  and  Mr.  Chafidless^  for  the  different  parties. 

I  2  The 
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1835.  The  cases  referred  to  were  Alcock  ▼•  Sloper(a)f  and 

CciUns  V.  CoUins.  {b) 


Dec.  23.  The  Master  of  the  Rolls  (after  stating  the  will) : 

The  question  is,  whether  this  gift  to  the  testatrix's 
sisters,  although  contained  in  what,  for  other  purposes, 
and  in  point  of  form,  is  a  mere  residuary  clause,  does 
not  amount  to  a  specific  gift  of  tlie  fund  for  the  benefit 
of  the  tenants  for  life.  Against  such  a  construction  it 
was  contended,  that  the  bequest  to  the  sisters  was  sub« 
stantially  a  part  of  the  residuary  clause,  the  effect  of 
which  was  not  to  be  altered  merely  because  the  testatrix 
had  chosen  to  introduce  into  it  an  enumeration  of  the 
particular  articles  of  which  the  residue  consisted,  and 
to  parcel  out  the  interests  of  the  different  persons  who 
were  to  enjoy  it  in  succession. 

This  question  is  plainly  one  of  intention,  to  be  col- 
lected from  a  careful  examination  of  the  whole  scope 
and  context  of  the  instrument;  and  so  it  has  always  been 
considered.  After  a  specific  bequest  of  a  part  of  the 
stock  which  the  testatrix  had,  there  is  here  a  gift  of  all 
she  did  or  might  possess  in  the  funds,  copy  or  lease- 
hold estates,  to  her  dear  sisters.  Now  as  to  the  copyhold 
or  leasehold  estates,  it  is  not  disputed  that  the  gift  is 
specific.  If  so,  why  should  it  also  not  be  specific  with 
respect  to  the  funds?  The  intention,  it  is  reasonable 
and  natural  to  presume,  must  have  been  the  same  with 
respect  to  both  descriptions  of  property  ;  and  there  can 
be  no  doubt  that  a  bequest  of  all  that  a  testator  may 
possess  in  the  funds,  would  be  a  specific  bequest  of  all 
his  funded  property,  the  rule  being  that  the  legacy  is 
not  the  less  specific  for  being  general. 

The 
(a)  8  Mylne  4*  Keen,  699.  {b)  Ibid.  703. 
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The  trae  test  by  which  to  try  whether  a   bequest        1835. 
is  or  is  not  specific  is  to  inquire  what  would  be  the      g    -  ^ 
result  ir  there  had  been  pecuniary  legacies  with  a  de-  v. 

ficient  fund,  or  a  necessity  for  a  sale  for  payment  of 
debts,  —  to  inquire  whether  or  not,  in  such  a  case,  the 
bequest  would  have  been  protected  in  a  competition  with 
the  claims  of  pecuniary  legatees.  A  party  claiming 
under  a  gift  of  all  the  property  that  a  testator  possessed 
of  a  specified  kind,  would  not,  I  apprehend,  be  bound 
to  contribute;  and  there  is  nothing  in  the  particular  ex- 
pressions employed  in  the  will  under  consideration 
to  make  a  difference  in  that  respect.  Upon  the  terms 
used  in  this  will,  therefore,  which,  it  may  be  observed, 
are  plainly  distinguishable  from  those  which  occurred  in 
AlcocJc  V.  Sloper  (a),  I  am  of  opinion  that  this  is  a  spe* 
cific  bequest  of  a  sum  invested  in  the  long  annuities, 
and  to  be  enjoyed  by  the  tenant  for  life  in  the  state  in 
which  the  testatrix  left  it. 

There  is  another  reason  for  coming  to  that  conclu- 
sion; not  so  strong,  indeed,  as  existed  in  the  case  of 
Alcock  V.  Sloper,  in  which  it  formed  the  sole  ground  of 
Sir  J.  Leach*s  judgment,  but  certainly  assisting  and 
confirming  the  view  I  have  already  taken.  In  Alcock  v. 
Slaper  there  was  nothing  in  the  words  themselves  which 
gave  a  specific  character  to  the  legacy;  but  his  Honor 
considered  that  the  gift  was  in  a  sense  specific,  because 
there  was  to  be  a  specific  ownership  of  the  income  of 
the  general  estate,  and  that  the  peculiar  nature  of  the 
direction  respecting  the  conversion  furnished  a  sufii- 
cient  indication  of  intention  that  the  property  should 
continue  to  be  enjoyed  by  the  tenant  for  life  as  it  then 
existed.  The  same  inference  of  intention  may,  I  think, 
be  drawn,  though  not  so  conclusively,  from  the  general 
nature  of  the  provisions  contained  in  this  will. 

Upon 

(a)  9  Mylne  i  Keen,  699. 
1  3 
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1835.  Upon  these  grounds,  I  am  of  opioion  that  the  long 

'  -  '  '^  annuities  in  question  are  to  be  enjoyed  by  the  tenant 

ETHUNE  ^^^  j.^^  ^  ^  specific  bequest,  and  the  b'dl  roust,  tliere* 

Kennedy,  f^^^^  ^  dismissed. 


Ts55.  PERRY  V.  JENKINS. 

Kov.  10. 
1836.  

Jaru  12.  rviHE  original  bill  was  filed  by  Griffith  Jenkins  in  the 
A  suit  for  an  ^  year  1818  in  the  Court  of  Great  Sessions  in  Wales 
rents"and  ^  ^  against  Lewis  Jenkins^  the  eldest  son,  and  also  the  heir 
profits  of  real  ^^  j^^  ^nd  personal  representative  of  the  Plaintifi's  ma- 
^come  ternal  grandfather,  Elias  JenkinSy  who,  as  the  bill  stated, 

*^*5®4^7*^®  during  the  Plaintiff's  minority  and  for  several  years 
death,  after  afterwards,  down  to  the  time  of  his  own  death  in  1814, 
hl^f^^'^decree.  ^*^  ^^^  permitted,  under  false  and  fraudulent  repre- 
the  Plaintiff*8  sentations,  to  continue  in  the  receipt  of  the  rents  and 
prHentiti^,  profiu  of  certain  estates  to  which  the  Plaintiff  was  en- 
more  than  BIX  titled  under  the  marriage  settlement  of  his  parents. 
years  after- 
wards, filed  a 

bill  «f.'«^|j^^'  The  bill  charged  that  the  Defendant,  Lewis  Jenkins, 
personal  re-  upon  the  death  of  his  fiither,  Elias  Jenkins^  entered  into 
^Fthe  original  Possession  and  continued  in  the  receipt  of  the  rents  and 
Defendant,  profits  of  the  estates  until  the  year  1816,  when,  as  was 
SrttaS  alleged,  the  Plaintiff  first  discovered  the  fraud  that  had 
the  Statute  of  |3een  practised  upon  him  and  recovered  possession  of  the 
but  did  not'     lands.     The  bill  sought  an  account  and  payment  of  the 

state  in  his       amount  of  the  rents  and  profits  received  by  Elias  Jenkins* 

plea  that  SIX  .     n       j       .         i  ,         . 

years  had         whom  it  alleged  to  have  been  a  trader  within  the  meaning 

rlpretent^^^    of  the  bankrupt  laws  at  the  time  of  his  decease,  and  also 

had  been  of  those  received  by  the  Defendant  Leans  Jenkins^  during 

the^orignal      the  periods  when  they  were  severally  in  possession  of 

Plwniiff:  the    the  estates. 

plea  was  over-  ^ 

roled.  To 
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To  this  bill  Lewis  Jenkins  appeared  and  put  in  his  1SS5. 
answer;  bot  in  December  1819)  before  any  further  prch- 
ceedings  were  had  in  the  suit,  QriffUh  Jenkins  died  in- 
testate^  leaving  Ann  Jenkins  his  widow,  who  in  the  year 
18S0  married  one  Perry^  without  any  steps  having  been 
taken  to  prosecute  the  suit.  Subsequently,  —  it  was 
not  stated  when,  —  Mrr  and  Mrs.  Perry  took  out  ad* 
ministration  to  the  estate  of  the  original  Plaintiff  Griffith 
Jenkins*  The  Defendant  Lewis  Jenkins  died  in  the 
month  of  June  1827  intestate.  By  an  order  made  by 
the  Vice-Chancellor  in  March  1835,  under  the  autho- 
rity of  the  11  6. 4.  &  1  W.^4  c.  70.,  the  record  of  the 
cause  was  removed  from  the  Court  of  Great  Sessions 
into  the  Court  of  Chancery. 

The  present  bill,  which  was  a  bill  of  revivor  and  sup- 
plement, was  filed  in  the  high  Court  of  Chancery  in 
Ajfril  1835,  by  Perry  and  his  wife,  the  widow  of  the 
original  Plaintiff  GriffUh  Jenkins,  against  the  real  and 
personal  representatives  of  Lewis  Jenkins.  It  stated  the 
substance  of  the  original  bill,  the  subsequent  proceed- 
ings, and  the  devolution  of  interests ;  and  it  prayed  that 
the  original  suit  might  be  revived,  and  that  the  Plaintiffs 
might  have  the  like  relief  against  the  Defendants  as  the 
late  Plaintiff  would  have  been  entitled  to. 

To  this  bill  a  plea  of  the  Statute  of  Limitations  {a)  was 
put  in  by  the  personal  representative  of  the  original 
Defendant. 

Mr.  Blake,  in  support  of  the  plea. 

By  this  plea  it  is  in  effect  submitted  that  the  suit 
ought  to  have  been  revived  within  six  years,  and  that 
a  bill  of  revivor  falls  directly  within  the  language  as 

well 

(a)  lJac.l,c.l6, 

I  4 
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1835.  well  as  the  spirit  of  the  sUtute  of  James.  The  principle 
is,  that,  in  order  to  prevent  the  time  irom  running 
against  a  party  asserting  a  claim,  there  must  be  a  suit 
pending.  In  HoUingsheacTs  case  {a)  Lord  Chancellor 
Macclesfield  observed,  that,  though  the  Sutute  of  Limit- 
ations says  nothing  of  bills  in  equity,  yet  these  are 
construed  to  be  within  it.  His  Lordship  goes  on  to 
add,  that  even  the  case  of  reviving  a  decree  to  account, 
after  the  six  years,  is  within  the  mischief  designed  to 
be  prevented  by  the  statute ;  and  he  lays  it  down  ex- 
pressly, that  if  there  were  only  a  bill  and  answer,  and 
the  suit  abated,  the  executor  must  bring  his  bill  within 
the  six  years,  otherwise  time  would  be  a  bar.  Webster 
V.  Webster.  (6) 

Mr.  Pembertofi  and  Mr.  Teed^  cotUrcL 

Webster  v.  Webster  has  no  application,  for  it  was  not 
the  case  of  a  bill  to  revive  a  suit,  but  simply  of  a  plea 
to  the  Plaintiff's  demand  on  the  ground  that  the  six 
years  had  expired.  The  proposition  of  Lord  Macdes- 
Jleld  in  HoUingsheacTs  case  is  nothing  more  than  a 
dictum  which  has  never  been  adopted  by  later  Judges, 
much  less  recognised  by  any  decision,  and  which  is 
equally  inconsistent  with  the  language  and  spirit  of  the 
statute.  It  is  unnecessary,  however,  to  consider  a 
question  which  the  facts  of  the  case  do  not  raise.  This 
is  not  a  common  bill  filed  for  an  account ;  it  is  a  suit 
founded  on  charges  of  fraud  and  breach  of  trust,  as  to 
which  twenty  instead  of  six  years  must  have  passed 
before  the  Defendant  could  take  advantage  of  lapse  of 
time.  Besides,  Murray  v.  The  East  India  Company  {c) 
has  decided  that  the  six  years  shall  not  begin  to  run 

until 

{a)  1  P.  Wms.  742. ;   and  see         ifi)  10  Vcm,  95. 
Havenden    v.    Lord    Anneiley,         (c)  $B.^  Aid,  S04. 
S  Scho.  4*  Lef.  652. 
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until  some  person  is  in  esse  who  has  obtained  represent- 
ation to  the  estate  of  the  party  in  whose  right  the  claim 
is  made,  because  till  then  no  cause  of  action  has  accrued ; 
and  it  is  not  stated,  nor  will  it  be  pretended  that  in  this 
case  six  years  have  elapsed  since  the  present  Plaintifis 
took  out  administration  to  the  estate  of  the  original 
Plaintiff. 

Mr.  Blake,  in  reply. 

The  proposition  of  Lord  MaccU^ld  in  Holling" 
sheacCs  case  has  never  been  over-ruled.  If  a  party 
whose  suit  has  abated  before  decree  is  to  be  permitted 
to  revive  at  any  distance  of  time,  say,  after  the  lapse 
of  fifteen  or  twenty  years,  all  the  evils  will  follow  which 
the  statute  was  passed  for  the  express  purpose  of  pre- 
venting. 


The  Master  of  the  Rolls,  after  stating  the  sub-         iW6. 

-..,,.  :    ,  ^  Jan.  IS. 

Stance  of  the  pleadmgs,  proceeded ;  — 

This  is  a  plea  of  the  Statute  of  Limitations,  upon 
the  ground  that  more  than  six  years  have  elapsed 
after  the  death  of  Griffith  Jenkins^  the  original  Plaintiff, 
and  before  the  filing  of  the  bill  of  revivor  and  supple* 
ment,  and  the  question  is,  whether  such  a  plea  can  be 
maintained. 

The  plea  sets  out  the  words  of  the  statute,  which  are 
to  the  effect  that  the  action  must  be  commenced  and 
sued  within  the  six  years.  In  this  case,  the  suit  was 
commenced  and  sued,  not  by  filing  the  bill  of  revivor 
and  supplement,  but  in  the  year  18 18,  when  the  ori- 
ginal bill  was  put  upon  the  file.  The  bill  of  revivor  is 
not  a  new  suit,  the  terms  of  the  order  of  revivor  being 

that 
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1836.  that  the  suit  shall  be  in  the  same  plight  and  coDditiM 
as  it  was  in  at  the  time  of  the  abatement;  although 
certainly  in  HoUingshead^s  case  {a\  which  was  dted  in 
support  of  the  proposition  raised  by  the  present  plea, 
it  was  said  by  the  Court,  but  not  decided,  that  the 
statute  does  apply  to  such  a  case. 

That  point,  however,  does  not  arise  upon  the  present 
occasion,  as  the  case  of  Murray  v.  The  East  India  Com" 
pany  (&),  referred  to  by  the  Plaintiffs,  is  a  conclusive 
authority  against  the  plea  upon  another  ground.  MtiT" 
ray  v«  The  East  India  Company  decides  that  the  statute 
does  not  begin  to  run  until  administration  has  been 
obtained ;  and,  in  this  case,  the  plea  does  not  allege 
that  there  were  personal  representatives  of  Griffith  Jen* 
UnSf  the  original  Plaintifl^  at  any  time  after  his  death 
until  the  filing  of  the  bill  of  revivor.  If  there  were 
not,  —  a  fact  which  may  be  assumed  against  the  plea, 
the  case  falls  within  the  principle  of  Mwray  v.  ITie 
East  India  Company,  and  is  much  the  same  as  Kieman 
v.  Kynnerdey,  which  came  before  the  Vice-Chancellor 
in  the  year  1831.  In  that  case,  the  Plaintiff  in  the 
original  bill  having  died,  his  representative,  fourteen 
years  afterwards,  filed  a  bill  of  revivor,  to  which  the 
Defendant  demurred.  The  demurrer  was  over-ruled, 
and  the  Defendant  then  applied  for  time  to  plead  the 
Statute  of  Limitations,  but  the  leave  was  in  that  case 
refused. 

The  plea  must  be  over-ruled. 

(a)  1  P.  Wm».  743.  {b)  S  B.  ^  Aid.  S04. 
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1835. 


CHERRY  XK  MOTT.  ^i"-"- 

JJec.  7. 
1836. 

J^ENJAMIN  CHERRY  made  a  codicil  to  his  wUl       '^'^  ^^' 

in  the  following  words :  —  "  And  whereas  it  is  my  citiM^ia  ?n^ 

intention^  if  it  please  God  to  restore  me  to  my  health,  tention,  if  he 

to  see  the  governors  of  Chrisfs  Hospital^  and  to  contract  health,  of 

with  them  for  the  purchase  of  a  presentation  of  a  boy  to  contracting 
'^  •  ^        with  the  go- 

that  charity,  the  son  of  a  freeman  of  the  borough  of  vernon  of 

Hertford^    by   the   mayor  and  aldermen   of  the   said  S^^^^ 

borough  ;  now,  should  I  not  live  to  make  the  contract,  purchase  of  a 

I  beg,  if  the  money  arising  from  my  personal  estate  of^a  boy'to'* 

shall,  after  payment  of  my  just  debts,  funeral  expenses,  that  charity, 

legacies,  legacy  duty,  and  other  matters  hereinbefore  freeman  of^ 

mentioned,  be  sufficient  to  make  the  contract,  I  beir  the  borough 
.  Ml   1         M  '  o  of  ^.,  by  the 

they  will  do  so/'  mayor  and 

aldermen  of 
\  the  borough. 

The  bill  was  filed  by  the  testator's  residuary  legatees,  desired  that  if 

and  it  prayed  that  the  legacy  given  by  the  codicil  for  ^fg  "g  "^^p, 

the  purchase  of  a  Christ^s  Hospital  presentation  might  his  residuary 

be  declared  void*    The  case,  after  being  partly  argued  ^^^^  should 

on  a  former  day,  stood  over,  by  the  direction  of  his  ^®  sufficient 
,        ,      !  ^  .  .         .      for  the  pur- 

Honor,  that  the  Attorney-General,  as  representmg  the  pose,  the  con- 
Crown,  and  having  a  possible  interest  adverse  to  the  JJ^^ade"^^ 
corporation  of  Hertford^  might  be  brought  before  tlie  The  contract 
r^.,!.*  liwing  failed 

Co"*^^  in  conse- 

quence  of  the 
rr.,  .  governors 

The  cause  now  came  on  agam.  demanding  a 

price  exceed- 
Mr.  PemheHon  and  Mr.  Wilbraham,  for  the  Plaintiffii-  oAtt^°"°' 

The  bequest  in  the  codicil  for  the  purchase  of  a  pre-  giduary  per- 

sentation  to  Chrises  Hospital  must,  at  all  events^  be  void  *?"*i®***'^» 

to  held  that  the 
testator*s  cha- 
ritable intent  could  not  be  executed  c^rhi^  and  that  the  bequest  was  totally  void. 
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1835.  to  the  extent  to  which  it  would  fall  as  a  charge  apoo 
such  part  of  the  personal  estate  as  consists  of  mort- 
gages and  leaseholds.  But  the  bill  goes  further,  and 
seeks  to  have  the  bequest  declared  void  in  Mo  i  and 
that  upon  two  grounds;  first,  because  it  is  a  sum  given 
for  the  purchase  of  an  interest  in  mortmain,  the  pro- 
perty of  Chrisl^s  Hospital  consisting  partly  of  buildings 
and  land,  and  its  funds  being  principally  invested  in  real 
estate ;  and,  secondly,  because,  supposing  the  purpose  to 
be  legal,  the  amount  of  the  sum  devoted  to  the  charity 
is,  from  its  very  nature,  incapable  of  being  ascertained. 
No  price  has  been  fixed  by  the  testator,  and  the  con- 
tracting parties  have  not  been  able  to  agree  upon  the 
amount  of  the  purchase-money ;  but,  even  if  they  could 
settle  the  price  by  agreement  among  themselves,  the 
sum  required  for  that  purpose  would  be  the  amount  of 
the  charitable  bequest;  and  as  that  amount  would  be 
charged  partly  upon  such  portion  of  the  testator's  per- 
sonal estate  as  is  connected  with,  or  savours  of  the 
realty,  and  partly  on  his  pure  personalty,  and  the 
former  fund  would,  by  the  operation  of  the  statute,  be 
necessarily  withdrawn  from  the  burthen,  the  bequest  to 
that  extent  would  fail,  and,  consequently,  the  full  amount 
required  for  the  proposed  purchase  could  never  be 
raised.  If,  for  example,  2500/.  is  the  price  demanded 
by  the  governors  of  Christ's  Hospital  for  the  sale  of  a 
perpetual  presentation,  and  the  personal  estate  out  of 
which  the  testator  has  directed  the  purchase-money  to 
be  paid  consists  of  mortgages  and  leaseholds  in  the 
proportion  of  one  fifth  of  the  whole,  it  is  plain  that  the 
charge  will  be  good  to  the  extent  of  2000/.  only,  and 
that  the  object  which  the  testator  had  in  view  cannot  be 
accomplished.  That  object,  besides,  is  of  so  very  spe- 
cial and  peculiar  a  kind,  that  if,  for  any  reason,  it  has 
become  impossible  to  carry  it  into  effect  exactly  in  the 
mode  which  the  testator  contemplated,  the  Court  would 

not 
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not  be  justified   in   applying   the   fund   to  any  other        1835. 
analogous  object  upon  the  principle  of  cypres. 

Mr,  Bickersteth  and  Mr.  Danielle  for  the  governors 
of  Chrisfs  Hospital^  stated  that  the  governors  had  re- 
fused the  sum  offered  by  the  executors,  because  it 
would  not  be  an  equivalent  for  the  expense  entailed  on 
the  establishment  by  the  maintenance  of  an  additional 
boy.  The  arrangement  on  the  terms  proposed^  instead 
of  a  benefit,  would  be  a  burthen  to  the  institution. 

Mr.  Barber  and  Mr.  Girdlestone^  jun.,  for  the  cor- 
poration of  Hertford. 

The  corporation  of  Hertford  claims  this  bequest  as 
money,  which,  if  it  cannot  be  laid  out  in  the  pur- 
chase of  the  presentation,  is  applicable  by  them  to 
some  charitable  purpose  of  a  similar  kind.  There  is 
no  doubt  that  much  of  the  property  of  Chrisfs  Hospital 
is  invested  in  real  estate.  But  that  is  quite  immaterial ; 
for  it  has  long  been  settled  that  a  gift  of  personalty  for 
the  benefit  of  an  existing  charity,  a  school  or  infirmary 
for  example,  is  perfectly  good,  whether  that  charity  be 
or  be  not  possessed  of  land ;  the  principle  being,  that 
such  a  gift  made  to  a  charitable  institution  previously 
established  has  not  the  effect  of  bringing  any  new  land 
into  mortmain ;  Attorney-General  v.  Bowles  (a),  Corbyn 
v.  French  (6),  Attorney-General  v.  Bishop  of  Oxford  (c), 
Attorney-General  v.  Nash  ((/),  Attorney-General  v.  Par- 
sons,  {e)  This  is  merely  a  sum  bequeathed  in  aid  of  a 
charity ;  or,  rather,  it  is  a  gift  on  condition  that,  the 
money  being  added  to  the  funds  of  the  hospital,  the 

advantages 

(a)  S  Vet.  sen.  547.  (rf)  3  Bro.  C,  C.  588. 

(*)  4  r«.481.  \e)  8  Vet.  186. 

(c)  4  F«.451. 


126  CASES  IN  CHANCERY. 

ly  S5.  advanta^  of  the  institution  shall  be  extended  to  a  par* 
ticular  class  of  individuals  who  are  designated.  It  may 
be  true,  that  the  testator  did  not  primarily  intend  to  be- 
nefit Chrises  Hospital^  from  which  the  right  of  present- 
ation was  to  be  purchased  at  a  fiur  price;  the  principal 
objects  of  his  bounty  bemg  the  sons  of  freemen  of  the 
borough  of  Hert/brd^  the  corporation  of  which  were  to 
be  the  trustees  or  patrons  of  the  charity.  But  because 
the  benefit  is  to  be  confined  to  a  limited  class  of  objects, 
the  gift  is  not  the  less  a  charitable  endowment  in  bvoor 
of  the  Hospital.  The  money  will  go  in  augmentation  of 
the  general  funds  of  the  institution,  and  will  enable  it  to 
enlarge  its  establishment  and  means  of  usefulness;  and 
the  bequest  is  coupled  with  an  express  trust,  which 
would  otherwise,  indeed,  be  implied,  that  the  money 
shall  be  so  expended.  Surely  it  will  not  be  contended, 
that  when  a  person  bestows  property  on  a  school  or  col- 
lege, to  found  a  particular  exhibition  or  fellowship  for 
the  benefit  of  his  next  of  kin,  or  the  natives  of  a  specified 
county,  the  donation  ceases  to  be  a  charity,  or  that  the 
school  or  college  so  endowed  is  not  an  object  of  the 
donor's  bounty. 

It  is  argued,  that  unless  the  parties  agree  as  to 
the  price,  the  sum  devoted  to  charity  cannot  be  as- 
certained; but  if  the  executors  ofier  a  sum  equal  in 
amount  to  the  produce  of  the  testator's  pure  per- 
sonal estate,  (and  of  course  they  are  not  entitled  to 
offer  more,  though  they  are  bound,  if  necessary,  to  go  to 
that  extent,)  and  if  the  governors  of  the  Hospital  think 
fit  to  refuse  the  ofier,  the  whole  of  that  sum,  being 
money  dedicated  by  the  testator  to  a  charitable  pur- 
pose which,  through  collateral  circumstances,  has  be- 
come incapable  of  taking  efiect,  will  be  applicable  to 
other  charitable  objects  of  a  similar  description*  ac- 
cording 
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cording  to  the  discretion  of  the  trustees,  subject  to  the  1835. 
control  of  the  Court.  When  the  character  of  charity 
is  once  stamped  upon  the  gift,  the  Court  always  takes 
care  that  effect  shall  be  given  to  the  charitable  in- 
tent, either  literally  as  the  donor  has  directed,  or,  where 
that  for  any  reason  is  impracticable,  then  as  nearly  as 
the  circumstances  will  admit,  according  to  the  doctrine 
of  cjipr^^,  •— a  doctrine  which  has  been  fully  established 
by  a  great  variety  of  decisions ;  Baylis  v.  Ckwrch  {a\ 
Attorney  General  v.  Bcultbee  (6),  Attorney  General  v. 
Andrew  (c),  Moggridge  v.  ThacJcweU.  {d)  The  prin- 
ciple applicable  to  this  case  is  laid  down  by  Lord  Eldon 
in  clear  and  decisive  terms :  *^  Where  a  legacy,"  says  his 
Lordship  in  the  case  of  Mills  v.  Farmer  {e\  ^*  is  given 
so  as  to  denote  that  charity  is  the  legatee,  the  Court 
does  not  hold  that  the  mode  is  of  the  substance  of  the 
legacy,  but  will  effectuate  the  gift  to  charity  as  the  sub- 
stance ;  providing  a  mode  for  that  legatee  to  take,  which 
is  not  provided  for  any  other  legatee."  The  applica- 
tion of  the  principle  of  cypres^  so  far  from  being  im- 
practicable, will  here  be  unusually  easy.  Nothing  can 
be  simpler  than  for  the  corporation  of  Hertford^  either 
to  come  to  an  arrangement  with  the  governors  of  the 
Hospital  for  the  purchase  of  a  qualified  right  of  pre- 
sentation, say  for  a  limited  time,  or  once  in  twenty  years, 
for  example ;  or,  if  that  cannot  be  done,  to  employ  the 
fund  at  their  disposal  in  endowing  an  exhibition  at 
some  similar  institution,  to  be  enjoyed  by  the  objects 
whom  the  testator  has  indicated*  The  particular  pur- 
pose may  have  failed,  but  the  nomination  of  the  cor- 
poration of  Hertford  as  trustees  of  the  charity  remains 
in  force.    Although,  therefore,  the  duty  of  prescribing 

and 

(a)  S  Atk,  239.  (rf)  7  Ves.  56. 

(A)  2  Fm.  jun.3S0.  (e)  19  Ves.  485. 

(c)  5  Vet.  653. 
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18S5.  and  regulating  the  mode  in  which  the  application  of  the 
fund  shall  be  made,  devolves  upon  the  Court,  accord- 
ing to  the  rule  laid  down  in  Moggridge  ▼.  Tkackwell  / 
still,  as  the  testator  has  himself  selected  the  parties  who 
were  to  be  the  patrons  and  distributors  of  his  bounty, 
the  administration  of  the  charity  will  be  entrusled,  as 
the  testator  meant  to  entrust  it,  to  the  corporation  of 
Hertford^  and  the  corporation  will  be  entitled  to  go 
before  the  Master  and  submit  a  scheme  to  him  for  the 
future  application  and  management  of  the  charity. 

Mr.  Wray^  for  the  Crown,  submitted  that  the 
result  of  all  the  cases  established  the  proposition  that, 
provided  a  general  intention  of  charity  could  be  col- 
lected from  the  form  and  language  of  the  gift,  the 
Court  would  not  suffer  that  intention  to  be  disappointed, 
but  would  execute  it  in  some  analogous  mode,  accord- 
ing to  the  doctrine  of  cypes  ;  De  Costa  v.  De  Pas.  (a) 
Whether  the  disposition  of  the  fund  should  be  under  the 
King's  sign  manual,  or  by  the  hands  of  trustees  acting 
conformably  to  a  scheme  approved  by  the  Master,  was 
a  matter  of  secondary  importance,  and  in  a  great 
measure  depended  upon  the  extent  to  which  the 
founder  had  himself  gone  in  providing  machinery  for 
the  distribution  of  bis  bounty. 

Mr.  Richards^  for  the  executors,  stated  that  the  re- 
siduary personal  estate,  after  discharging  all  other  cUims 
upon  it,  would  probably  not  exceed  1600/. 

Mr.  Pemberlon^  in  reply. 

The  objection  founded  on  the  Statute  of  Mortmain 
has  been  misunderstood.     No  one  disputes  that  a  gift 

for 

(a)  Amb.  2S8.     9  Swans,  487.  n. 
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fbr  the  benefit  oF  an  existing  charity,  the  income  of  18S5. 
which  i^  derived  from  land,  may  be  valid.  But  this  is 
not  a  gift  of  that  kind ;  it  is  not  a  bequest  for  the 
benefit  of  Chrises  Hospital  at  all ;  it  is  a  gift  to  the 
corporation  of  Hertford  of  a  sum  of  money  to  be  laid 
out  in  the  purchase  of  a  presentation  to  that  institution ; 
in  other  words,  of  an  interest  in  its  real  estates  to  be 
enjoyed  by  a  boy  nominated  by  the  corporation.  The 
question,  therefore,  really  is,  whether,  for  the  purpose 
of  creating  and  endowing  a  new  charity,  a  sum  may  be 
validly  bequeathed  for  the  purchase  of  land,  or  of  an 
interest  in  the  profits  of  land,  already  in  mortmain. 
To  such  a  purchase  it  might  seem  that  the  inconveni- 
ence and  mischief  struck  at  by  the  statute  do  not 
apply;  but  the  answer  to  that  argument  is,  that  the 
prohibition  of  the  statute  is  positive  and  unqualified, 
dnd  so  it  has  been  uniformly  considered ;  for  cer- 
tainly, since  the  time  when  the  statute  passed,  no 
Uttempt  bas  ever  been  made  to  sanction  or  support 
such  a  purchase.  The  question  is,  in  fact,  new,  and  is 
entirely  untouched  by  any  of  the  authorities  that  have 
been  cited.  No  reply  has  been  given  to  the  objection 
drawn  from  the  impossibility  of  ascertaining  the  specific 
sum  to  be  applied  to  the  particular  purpose  designated. 
A  charity  of  this  peculiar  nature  can  never  be  executed 
cypris^  nor  has  the  application  of  the  doctrine  of  cypris 
6ver  been  carried  to  that  extent.  No  general  purpose  of 
charity  is  indicated  in  the  codicil ;  a  specific  appropri- 
ation of  a  sum  is  directed,  and  that  appropriation  fails, 
not  because  Christ* s  Hospital  is  unwilling  to  sell  the  pri-» 
vilege  at  a  stated  sum,  but  because  the  testator  has  not 
left  a  fund  sufficient  to  satisfy  the  sum  required.  In  all  the 
^ses  of  the  typres  execution  of  a  charity  there  has 
either  been  indicated  a  general  charitable  purpose,  and 
no  particular  .objects  of  bounty  have  been  pointed  out; 
or  th^re  has  been  a  general  direction  to  lay  out  money 
Vol.  I.  K  in 
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18S5.       in  charity^  followed  by  a  recommendation  of  paiticular 
objects,  and  those  objects   have  fiukd.     The  Cooit 
must  find,  not  only  a  general  and  oirerruliog  charitable 
intent,  but  also  a  fund  defined  and  ascertained,  or 
capable  of  being  so ;  Chapman  v.  Brcwn  (a),  AUonm^ 
General  ▼•  Hiniman.  {b)      Both   these  circumstaacea 
concurred  in  Aitomejf^General  v.  Bowles  (c),  and  Ms|gg- 
ridge  y.    Thactwell (d);  and   neither  is  to  be  fbond 
in  this  case.     The  only  case  which  at  all  resembles 
the  present  is  Atlortiey-General  t.  Andr€m{e)^  and  in 
tliat  there   was   no  final   decision,    the    suit    having 
been  ultimately  compromised.     In  Aiiomej^General  v. 
Bishop  of  Oxford  {g)  a  sum  was  bequeathed  to  build  a 
chapel  at  Wheatleyi^  and  when,  in  consequence  of  the 
refusal  of  the  bishop  to  sanction  tlte  design,  it  became 
impossible  to  fulfil  the  testator's  wishes,  the  fund  was 
held  not  to  be  applicable  to  any  other  cliariuble  pur- 
pose of  a  like  kind,  but  to  sink  into  the  residue  un- 
disposed of.      Besides,  it  may  be  argued  that  in  the 
events  which  have  happened  there  is  no  effectual  bequest 
at  all.     The  codicil  is  no  more  than  a  direction  to  carry 
a  certain  contract  into  efi*ect,  provided  it  can  be  eutercd 
into  in  the  mode  and  with  the  party  specified.     It  turns 
out,  however,  that  the  purpose  cannot  be  executed,  and 
then,  as  in  the  case  of  any  other  contract  which  the 
testator  at  the  time  of  his  death  was  under  engagements 
to  complete,  but  which,  from  defect  of  title  or  somo 
other  cause,  is  afterwardti  of  necessity  abandoned,  the 
devisee,  who  in  this  case  is  the  charity,  must  sustain 
the  io!>s  occasioned  by  the  impossibility  of  completing 
it. 


The 


(a)  6  Km.  404.  (rf)  7  Vei.ze. 

(6)  ^J.I^IV.  270.  \e)  5  Tm.  63S. 

(c)  fl  rr<.  ten.  5^7.  {g)  Stated  io  4  r<M.  431. 
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Tke  Master  of  the  Rolls,  afer  stattog  the  oodidt,        l8S6- 
proceeded  as  follows :  — 

The  question  is  whether  this  be  a  good  charitable 
legacy,  the  governors  of  Christ^s  Hospital  appearing  by 
their  counsel  and  declining  to  accept  the  sum  ofieredi 
upon  the  condition  imposed. 

It  has  been  argued  that  Ckrisfs  Hospital  possesses 
real  estates,  and  that  the  legacy  if  carried  into  effect 
would  amount  to  the  purchase  of  an  interest  in  and  out 
of  such  real  estates,  and  be  therefore  void  by  the  Mort- 
main Act.  If  my  decision  did  not  proceed  upon  other 
grounds,  it  might  be  necessary  to  obtain  better  infor- 
mation than  what  is  now  before  me  upon  this  subject ; 
but  the  view  I  take  of  the  case  renders  it  unnecessary 
for  me  to  enter  into  the  consideration  of  that  point. 

This  legacy  is  conditional.  There  is  no  gift,  if  the 
personal  estate  be  not  sufficient  to  fulfil  the  contract; 
and  it  appears  that  such  is  the  case,  the  governors  de- 
clining the  sum  offered  on  the  ground  of  its  inadequacy. 
Indeed,  from  the  rules  applicable  to  charity  legacies, 
such  must  be  the  case.  Part  of  the  testator's  property 
consists  of  personalty  of  such  a  nature,  or  in  such  a  state 
of  investment  as  cannot  be  applied  to  purposes  of 
charity.  There  being  no  marshalling  in  favour  of  a 
charity  legacy,  the  general  personal  estate,  mixed  and 
pure,  must  in  the  first  place  be  considered  as  apportioned 
for  the  purpose  of  paying  the  several  legacies.  If,  there- 
fore,  the  price  at  which  the  governors  would  be  willing 
to  contract  could  be  ascertained,  that  price  so  appor- 
tioned would  be  contributed  partly  by  the  personal 
estate  applicable  to  the  payment  of  charity  legacies, 
and  partly  .by  the  personal  estate  which  is  not  so  ap- 
plicable; and  as  the  former  only  could  be  taken,  the 

K  2  sum 


W«  CASES  IN  CHANCERY. 

18S6.  ^  sum  applicable  must  of  necessity  fall  short  of  the 
amount  required  to  perform  the  contract,  so  that  the 
event  never  can  arise,  upon  the  happening  of  which  the 
legacy  is  to  depend.  There  never  can  be  money  arising 
from  the  personal  estate  sufficient  to  make  the  contract. 
If  this  view  be  correct,  the  legacy  must  fail,  for  there 
may  no  doubt  be  a  conditional  legacy  to  a  charity  as 
well  as  for  any  other  purpose. 

Another  objection  is  that  this  is  a  gift  for  a  parti- 
cular purpose  which  cannot  take  efiSsct  by  reason  of 
the  refusal  of  the  governors,  and  that  it,  therefore, 
fails  altogether.  In  support  of  this  proposition  reliance 
is  placed  on  the  case  of  AUofftet/'General  v.  Bishop 
of  Oxford  (a),  which  is  fully  stated  in  the  judgment 
in  Corbyn  v.  French  (£)•  That  was  the  case  of  a  legacy 
given  to  build  a  church  at  a  particular  place,  and 
the  bishop  and  parson  objecting,  the  Court  held  that  a 
church  could  not  be  built  elsewhere.  In  Corbifn  v. 
French  the  legacy  was  to  the  trustees  of  a  chapel  for 
the  purpose  of  discharging  a  mortgage  thereon.  The 
mortgage,  it  turned  out,  had  been  previously  paid  off  by 
6ther  means.  Lord  Alvanley  decided  that  the  legacy 
was  void  by  the  Mortmain  Act,  and  that  it  was  also 
void  because  the  object  intended  could  not  be  effected, 
and  there  was  no  ground  to  apply  it  to  any  other 
purpose. 

In  Attomey^Gaieral  v.  Andrew  (c),  there  was  a  gift  to 
Trinity  College^  Cambridge^  upon  condition  of  the  college 
founding  scholarships  for  persons  educated  at  Merchant 
Tailors'  School.  The  college  refused  to  accept  the 
legacy  upon  the  condition  imposed.     Lord  Bosslyn  did 

not 

(a)  1  Bro.  C,  C.  414.  n.  {c)  3  Ve».  €53. 

(*)4Ke#.45l. 
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not  decide  whether  the  legacy  could  be  executed  Ofpris^        1S86. 
but  referred  it  to  the  Master  to  receive  a  proposal  on 
the  part  of  the  Merchant  Tailors'  School  for  the  estab- 
lishment of  a  charity  within  the  terms  of  the  founder's, 
will. 

In  AUoniey-General  v.  Boidibee  {a)  Lord  Alvanley. 
approves  of  Attomey^General  v.  The  Bishop  of  Oxford^ 
and  lays  down  the  distinction  between  legacies  to  cha- 
rities which  fail  because  they  cannot  be  executed,  and- 
those  which  the  Court  executes  ofpres.  He  says,  if  the 
intention  cannot  be  extended  literally,  the  Court  will 
adopt  a  mode  consistent  with  the  general  intention,  so. 
as  to  execute  it,  though  not  in  mode,  in  substance. 

In  Mills  V.  Farmer  (£),  Lord  Eldon  in  discussing  the 
doctrine  of  cypres  considers  the  rule  as  applicable  to  the 
mode  and  not  to  the  substance  of  the  legacy ;  though 
certainly  in  a  very  extended  sense ;  for  in  many  cases 
where  the  mode  -fails,  the  Court  considers  charity  as. 
the  legatee;  and  therefore  the  Court  applies  a  prac- 
ticable and  legal  in  the  place  of  an  impracticable  and 
illegal  mode. 

In  this  case,  however,  there  is  no  gift,  except  in  the 
direction  to  do  that  which  cannot  be  effected.  It  is  not 
within  the  principle  of  those  cases  in  which  the  Court 
executes  a  general  purpose  cypres^  the  particular  mode 
being  impossible. 

Another  objection  to  this  legacy,  nearly  connected 
with  the  first,  is  that  it  is  impossible  to  ascertain  what 
sum  can  be  administered  in  any  charitable  disposition. 
The  sum  is  so  much  as  shall  be  necessary  to  effect  the 

contract 

(a)  S  Fm.  juii.380.  {h)  19  Km.  485. 
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1S56.  contract,  an  amount  which  could  only  be  ascertMoed  by 
the  contract  itself,  if  capable  of  being  effected ;  but  as 
that  cannot  be,  the  possibility  of  ascertaining  the  sum 
fails.  The  Court  cannot  teke  the  statement  of  the 
governors  as  to  the  sum  at  which  they  would  have  con* 
tracted,  nor  is  that  the  rule  prescribed  by  the  testator. 
A  difficulty  of  much  the  same  kind  occurred  in  Oiapman 
T.  Bnmn  {a\  which  was  a  lq;acy  to  build  a  chapel  where 
most  wanted,  and  with  the  overplus  to  endow  a  minister, 
and  to  apply  any  further  overplus  in  general  charity. 
Sir  W.  Grant  held  the  gift  to  build  the  church  to  be 
void,  and  the  endowment  of  the  minister  to  fiiil  with  it, 
and  ako  the  general  gift  of  the  overplus,  upon  the  ground 
of  the  impossibility  of  ascertaining  what  would  have  been 
the  expense  of  building  the  church,  and  therefore  what 
would  be  the  residue.  The  decision  in  AUomey-General 
▼.  Hinxman  (6)  proceeded  upon  the  same  principle. 

Upon  these  grounds  and  authorities,   I   think  the 
legacy  in  this  will  iaik. 

(a)  6  Vti.  404,  (*)  9j.iW.  270. 
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SHAW  V.  RHODE&  ^836^" 

Feb.  27. 
Before 

"THOMAS  SHAWHELLIER  by  his  will  dated  the        Lord» 

4th  oiJukf  1818*  devised  all  his  manors,  messuages,  ^"^^l^^ 

lands,  teoements,  and  hetediUments,  freehold  and  copy*-    Bosanquet. 

hold,  to  trustees  upon  trust,  to  pay  out  of  the  rents  and  ^-^^'H^r^^ 

profits  thereof  to  his  son  Jamei  Shetm  4eO0L  a  year,  for  hold  and  copy- 

the  maintenance  and  support  of  himself  and  family;  ^^  chargS*w i th 

his  son  Jlheqphilus  Skaw  lOOL  a  year  for  his  life ;  to  annuities  for 

bis  daughter  Maty  Yate^  wife  of  jB.  Yale$^  100/.  a  year  jau^'ier!" 

for  her  life ;  the  annuity  to  his  daughter  not  to  be  liable  upon  tru»t,  to 

to  the  debts  or  control  of  any  husband;  and  he  directed  cumulate  the' 

that  the  legatees,  who  should  become  entitled  to  any  «un'l"«pro- 
®  ,  ,    .  .        .     ft       duce  thereof 

annual  payment  or  to  the  accumulations  tiieremafter  for  the  benefit 

mentioned,  should  not  be  paid  by  anticipatbn,  ond  that  cbildrlTthen 

hia  born  or  there- 
after to  be 


bom,  until  thfe  youngest  should  attain  twenty^ne,  when  the  accnmuhitions  were  to  be 
equally  dividea  among  such  of  his  said  grandchildren  a«  should  thei)  be  living;  and 
he  directed  that,  in  case  any  of  his  said  suns  and  daughter  should  be  living  after  the 
youngest  of  his  grandchildren  should  have  attained  twenty-one,  the  residue  of  the 
said  rents  and  profits  should  be  further  accumulated,  and  that  such  last-mentioned 
accumulation  should  be  equally  divided  among  all  his  grandchildren  who  should  be 
living  at  the  death  of  the  survivor  of  hn  said  sons  and  d»ughter;  and,  charged  as 
aforesaid,  he  directed  that,  immediately  after  the  decease  of  buch  survivor,  the  whole 
of  his  said  estates  should  stand  charged  for  twenty  years  with  the  payment  of  two 
third  parts  of  the  clear  produce  of  his  said  estates,  in  equal  shares  and  proportions 
of  so  much  money  as  would,  in  fifteen  years,  make  in  the  whole  50,000/.,  which 
tttoi,  with  the  interest  and  produce  thereof,  he  directed  should  be  divided  equally 
among  ail  his  grandchildren  who  should  live  to  attain  the  a|,e  of  twenty-one,  their 
executors  or  administrators.  The  testator  died  in  the  year  1818,  leavins  ten  grand- 
children, of  whom  nine  were  the  children  of  one  of  the  annuiunts,  and  the  tenth  was 
the  child  of  a  son  of  the  testator,  who  died  before  the  will  was  made :  no  grandchildren 
were  bom  afterwards,  but  those  who  survived  the  testator  lived  to  attain  twenty-one, 
the  eldest  having  come  of  age  before  the  execution  of  the  will,  and  the  youngest,  in 
the  year  1830:  the  last  survivor  of  the  testator's  children  died  in  the  year  1831 : 

Held,  that  the  limitation  creating  a  charge  of  two  thirds  of  the  produce  of  the 
ettates  for  twenty  years,  was  a  provision  for  accumulation  within  the  meaning  of 
the  39  &  40  G.  3.  c.  98. ;  that  it  was  necessarily  to  be  connected  with  the  two 
prior  trusts  for  accumulation,  which  determined  in  the  year  ISSl;  and  that  it  was 
therefore  effectual  for  two  vears  only,  and  was  void  for  the  remaining  eighteen, 
being  the  period  by  which,  wnen  superadded  to  the  duration  of  the  preceding  trusts, 
it  exceeded  the  limits  within  which  accumulation  wss  allowed : 

Held  also,  that  such  limitation  for'the  benefit  of  the  grandchildren  was  not  a  pro* 
vision  for  raising  portions  for  the  children  of  a  person  taking  Sn  interest  under  the 
devise,  within  the  exoeptioo  contained  in  the  second  section  of  the  act. 
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]8S5t       bb  trustees  should,  oat  of  the  rents  and  profits,  keep 
the  said  messuages  and  tenements  in  repair. 

The  will  then  proceeded  bb  fellows :  —  **  I  will  and 
direct  that  mj  said  trustees,  and  the  survivor  of  them, 
his  heirs  and  assigns,  shall  from  time  to  time  lay  out 
and  invest  the  surplus  of  the  produce  thereof  in  gofero- 
ment  or  on  real  securities,  in  their  or  his  own  names  or 
name^  in  order  that  the  same  may  accumulate  for  the 
benefit  of  my  grandchildren  pow  bom,  and  at  school,  oi^ 
resident  at  my  house  called  WoodAouset  in  the  parish  of 
Womboum^  and  who  bear  the  several  names  of  EKaabdh 
ShaWf  Parihema  Sham^  Maty  SftotD,  TAomas  Skcfm^  dnm 
SkaiWf  Sarah  S^iaw^  James  Skawy  SanutdShaw,  and  Emm^ 
ShaWf  and  TAomas  Show,  now  resident  with  his  mother 
at  Oxford^  or  at  any  time  hereafter  to  be  bom,  until 
the  youngest  grandchild  shall  attain  his  or  her  age  of 
twenty-one  years,  at  which  time  I  will  and  direct  thai 
my  said  trustees  or  trustee  for  the  time  being  do  and 
shall  divide  and  pay  to  and  among  all  such  of  the  said 
children,  my  said  grandchildren,  as  shall  then  be  livings 
the  said  accumulations  in  equal  shares  and  proportions; 
and  in  case  any  or  either  of  my  said  sons  and  daughters, 
shall  happen  to  die  before  the  time  that  my  youngest 
grandchild  shall  attain  his  or  her  age  of  twenty-one 
years,  leaving  any  child  or  children,  then  I  will  and 
direct  that  a  like  annual  sum  as  the  parent  of  such 
child  would  be  entitled  to  receive,  had  he  or  she  been 
living,  shall  be  applied  and  paid  by  my  said  trustees,  or 
the  trustees  or  trustee  for  the  time  being,  for  and 
towards  the  maintenance  and  education  of  such  re- 
spective children  or  child,  in  equal  shares  and  propor- 
tions, and  if  but  one  such  child,  then  the  whole  of  each 
parent's  annual  sum,  to  and  for  the  use  of  such  childr 
and  if  either  of  them  my  said  sons  or  daughter  happen 
to  die  without  leaving  any  children  or  child,  him  or  her 
survivinir,  then  the  annual  sum  hereby  directed  to  be, 

paid 
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ptHcl  td:  him  or  her  shall  become  and  be  a  part  of  the 
6aid  accumulations ;  and  I  will  and  direct  that  such  said 
annual  sum  9hall  be  paid  to  the  respective  children  or 
child  of  such  of  them  my  said  sons  or  daughter  as  may 
happen  to  die  in  the  lifetime  of  the  survivors  of  them 
my  said  sons  and  daughter,  until  the  decease  of  my  said 
sons  and  daughter. 

And  I  will  and  direct  that  the  residue  of  the  said 
irents  and  profits  of  my  said  estates  shall  be  further 
accumulated,  in  case  any  of  them  my  said  sons  or 
daughter  shall  happen  to  be  living  after  the  youngest 
of  my  grandchildren  shall  have  attained  his  or  her  age 
of  twenty^one  years ;  and  that  such  last-mentioned 
accumulation  shall  be  divided  and  paid  to  such  and 
every  of  my  grandchildren  which  shall  be  living  at  the 
death  of  the  survivor  of  them  iny  said  sons  and  daughter, 
in  equal  shares  and  proportions ;  and  if  but  one  such 
grandchild  then  the  whole  of  such  last-mentioned  accu- 
mulations shall  be  paid  to  such  only  grandchild  his  or 
her  executors,  administrators,  or  assigns.     *  •  •  *  • 

.  And  I  do  hereby  (subject  and  charged  and  charge* 
able  as  aforesaid)  will  and  direct,  that  from  and  im- 
mediately after  the  decease  of  the  survivor  of  them 
my  said  sons  and  daughter,  the  whole  of  my  said 
freehold  and  copyhold  estates  shall  stand  and  be 
charged  for  twenty  years  with  the  payment  of  two 
third  parts  of  the  clear  produce  of  my  said  freehold 
and  copyhold  estates,  in  equal  shares  and  proportions 
of  so  much  money  as  will  in  fifteen  years  make  in  the 
whole  dO,000/.,  and  which  said  sum,  with  the  interest 
and  produce  thereof,  I  will  and  direct  shall  be  equally 
divided  between  and  among  all  my  grandchildren  who 
shall  live  to  attain  the  said  age  of  twenty-one  years, 
their  executors  or  administrators,  in  equal  shares  and 
proportions ;  and  if  there  shall  happen  to  be  but  one 

such 


1M  CASES  IN  CHANCERY. 

18S9,  such  younger  grandchild,  then  the  whole  of  the  said 
sum  shall  be  paid  to  such  one  younger  grandchild.** 
And  charged  and  chargeable  as  aforesaidi  the  testator 
devised  all  his  freehold  and  copyhold  estates  to  Tkotimst 
the  eldest  son  of  his  (the  testator's)  son  Jmwtes  SKms  in 
.tail,  with  divers  remainders  over. 

The  tesUtor  died  on  the  10th  of  July  1812,  and  left 
the  two  sons  and  daughter  mentioned  in  his  will,  his 
only  children.  Shortly  afterwards  a  suit  was  instituted 
in  order  to  have  the  property  administered  under  the 
authority  of  the  Court,  and  a  decree  directing  the  astwl 
accounts  and  inquiries  was  made  in  that  suit.  No 
grandchildren  were  bom  after  the  execution  of  the  will ; 
but  the  ten  who  were  therein  named  survived  the  tes- 
tator, and  lived  to  attain  twenty-one,  the  eldest,  Biizabeth 
Shawj  being  of  age  at  the  date  of  the  will,  and  the 
youngest  having  come  of  age  on  the  8 1st  fifAugu9i  1830. 
Nine  of  them  were  the  children  of  the  testator's  son  Jame$ 
SAaw,  to  whom  an  annuity  of  400/.  was  given  by  the  will; 
and  the  tenth  was  the  child  of  another  son,  who  was  dead 
at  the  time  when  the  will  was  made.  Mary  Yates  8ur« 
vived  her  two  brotiiers,  and  died  in  the  month  i^Sepiem^ 
&^  1881 ;  and  then  the  question,  for  the  first  time,  arose 
with  respect  to  the  meaning  and  legal  operation  of  the 
clause  in  the  will  by  which,  upon  the  death  of  the  last 
survivor  of  the  testator's  children,  the  sum  of  30,000/* 
was  charged  upon  two  thirds  of  the  rents  and  profits  of  his 
real  estates,  for  the  benefit  of  such  of  his  grandchildren 
as  should  live  to  attain  the  age  of  twenty«^ne. 

By  the  decree  made  by  the  Vice* Chancellor  on  further 
directions,  and  bearing  date  the  2d  of  June  1832,  it 
was,  among  other  things,  declared  that  the  gift  of 
30,000/.  mentioned  in  the  will  was  a  charge  upon 
the  estates  and  premises  therein  comprised,  and  that 
the  grandchildren  of  the  testator  who  lived  to  attain 

the 
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the  age  of  twenty-one  years,  respectively,  were  en*  1SS5. 
titled  to  the  said  sum  of  SOyOOO/.,  to  be  raised  in 
twenty  years,  to  be  computed  from  the  day  of  the  death 
of  Marjf  YaieSf  out  of  the  two  third  parts  of  the  rents 
and  profits  of  the  freehold  and  copyhold  estates,  in 
equal  shares  and  proportions,  by  annual  pajrments  of 
1500/.,  to  be  deducted  out  of  the  rents  and  profits  of  the 
said  estates. 

The  testator's  grandson  TAomas  Shaw^  who  had  sub- 
sequently taken  the  name  of  Hellier^  and  who  was 
tenant  in  tail  of  the  estates  in  question  under  his  grand- 
fiuher's  will,  presented  an  appeal  against  this  part  of  the 
decree. 


The  appeal  was  originally  heard  by  Lord  Chancellor         jsas. 
Brougham^  before  whom  it  was  fully  argued  by  Mr.      ^^'  ^'  ^• 
PepySi  Mr.  Beames,  and  Mr.  Spence^  in  support  of  the 
appeal ;  and  by  Sir  Edward  Sugderif  Mr.  TredavCf  and 
Mr.  Chifig,  for  the  respondents. 

Lord  Chancellor   Brougham,   after  stating  the       IVr.so. 
material  clause  in  the  will,  gave  judgment  as  follows :  — 

When  this  clause  was  first  brought  under  my  ooiv- 
sideration,  it  struck  me  as  creating  a  charge,  and  not  an 
accumulation  within  the  provisions  of  the  act;  and  such 
also,  I  find,  was  the  view  taken  by  the  Vice*ChanceUor. 
Upon  further  consideration,  my  mind  still  inclines 
strongly  to  the  same  opinion.  According  to  this  view 
it  may  be  said,  that  by  a  provision  not  easily  under- 
stood if  literally  taken,  nor  capable^  if  accurately  te^ 
garded,  of  being  altogether  reconciled  to  itself,  there  is 
in  substance  a  charge  made  of  two  thirds  of  the  net 
profits  for  twenty  years,  to  secure  the  payjnentof  dO,00<tf. 
within  fifteen  years,  and,— « in  case  it  should  not  be  so 

paid. 
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ISS5.  paid,  with  payment  of  interest  oFso  much  as  should  i^ 
main  unpaid, —  that  the  beneficial  interest  of  the  legateea 
would  become  Tested  immediately  upon  the  death  of  the 
surviving  son  or  daughter,  provided  the  youngest  grand* 
child  had  then  attained  twenty-one,  and,  if  such  grand- 
child had  not  attained  twenty«one,  immediately  upon 
the  happening  of  that  event,  from  which  time  the  pro- 
duce of  two-thirds  of  the  estate  would  be  receivable  by 
the  legatees  till  the  sum  specified  should  be  raised,  and, 
consequently,  that  no  accumulation  beyond  the  l^al 
period  is  directed 

It  might  be  contended  by  the  devisee  over  who  is  suIh 
ject  to  the  charge,  tiiat  the  testator  must  have  meant  the 
two  thirds  of  the  produce  to  accumulate  at  compound 
interest  till  the  sum  of  dO,000/,  was  raised,  otherwise  the 
attainment  of  the  object  would  not  be  certain.  Thus,  if 
tlie  yearly  amount  of  the  net  income  should  be  1500/., 
that  income,  if  paid  to  the  legatees,  would  not  produce 
more  than  22,500/.  in  fifteen  years;  and,  if  the  income 
should  fall  short  of  that  sum,  would  not  produce  30,000/. 
even  in  twenty  years;  and  so  it  may  be  argued,  the 
clause  must  have  intended  that  the  annual  proceeds 
should  be  invested  and  accumulated  till  the  whole  sum 
was  raised,  and  then  that  the  charge  should  cease. 

This  view,  no  doubt,  materially  afiects  the  ulterior 
devisee.  But  I  incline  to  think  it  is  not  the  import  of 
the  will.  The  produce  is  charged  with  the  payment  of 
so  much  as  will,  in  fifteen  years,  make  in  the  whole  the 
sum  of  30,000/.;  nothing  is  said  about  accumulation  for 
the  purpose  of  raising  that  sum,  and  a  direction  to  ac- 
cumulate for  that  purpose  cannot  be  inferred  without 
adopting  a  construction  which  imputes  an  intenticm 
contrary  to  law. 

I  must. 
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I  must,  however,  observe,  that  the  direction  that  the  1885. 
sum  of  80,000/.  shall  be  raised  in  fifteen  years,  and  that 
this  sum,  ^*  with  the  interest  and  produce  thereof,'*  shall 
be  divided,  has  appeared  to  others  to  be  rather,  in  its 
true  import,  a  clause  of  accumulation,  and  as  such,  to  be 
struck  at  by  the  act.  It  is  sufficient  for  me  to  know, 
that  some  difference  of  opinion  prevails  among  those  of 
the  learned  Judges  with  whom  I  have  communicated 
•upon  the  subject,  and,  therefore,  I  shall  send  a  case 
to  law* 

This  course  seems  the  more  advisable  when  I  consider 
that  the  question  is  upon  the  construction,  or  at  least 
the  application  of  an  act  of  parliament ;  and  an  act,  too, 
which,  though  it  has  not  often  received  the  aid  of  judi- 
cial interpretation,  has  hardly  ever  been  discussed  in 
courtseith  er  of  law  or  equity,  without  the  judge  having 
occasion  to  observe  upon  the  inartificial,  and,  in  several 
respects,  ill  defined  language  in  which  its  provisions  are 
expressed. 


It  having  been  found  impossible  to  frame  a  case  JDecS.  IBS5. 
which  would  fairly  submit  the  point  to  be  determined, 
as  a  legal  question,  to  the  court  of  law,  an  application 
was  made  to  the  Lords  Commissioners  for  leave  to  have 
the  appeal  reheard  ;  and  leave  having  been  accordingly 
granted,  the  question  now  came  on  to  be  again  argued. 

Mr.  BeameSf  Mr.  Preston^  and  Sir  JV.  Follctt^  for  the 
appellant. 

It  may  be  questioned  whether  the  trusts  created  by 
these  clauses  of  accumulation  do  not  violate  the  common 

law 
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18S5.  law  rale  against  perpetoities,  in  which  case  thej  would 
be  ^oid  in  tcio.  The  first  purports  lo  be  a  bequest  ia 
favour  of  a  class  of  persons,  namelyi  the  testator's  grand* 
children  bom  and  to  be  bom,  some  of  whom  might  not 
come  into  eue  until  long  after  the  testator^s  death ;  and 
the  limitation  is  not  to  take  effect*  tliat  is,  the  parties 
mmong  whom  the  fund  is  divisible  cannot  be  ascertained 
until  the  youngest  of  such  grandchildren  attains  majo- 
rity, so  that  the  vesting  of  their  interests  may,  by  pos* 
sibility,  be  postponed  for  the  period  of  twenty-one  years 
after  the  coming  into  esse  of  persons  not  in  being.  Jee 
V.  Audley{a)  and  Leake  v.  Bobimon^b)  have  decided 
that,  in  construing  a  gift  to  a  class  of  takers,  such  as 
grandchildren,  for  example,  the  Court  cannot  sever  the 
gift  and  confine  it  to  such  individuals  of  the  class  as, 
from  being  in  esse  at  the  time,  would  bring  the  gift 
within  the  legal  limits.  The  limitation  must  either  be 
good  for  all,  or  must  fail  for  all.  The  same  cases  have 
also  decided  that,  where  the  gift  is  void  in  its  inception ; 
no  subsequent  events  or  altered  state  of  circumstances 
can  operate  to  give  it  validity.  Assuming  the  limit- 
ation in  favour  of  unborn  grandchildren  at  twenty*one 
to  be  too  remote,  it  would  follow  that  the  accumulation 
directed  for  their  benefit  must  be  altogether  void,  ac- 
cording to  the  doctrine  laid  down  in  Lord  SatUhampUm 
v.  The  Marquis  of  Hertford  {c\  in  which  Sir  W.  Grant 
expressed  a  clear  opinion  that,  wherever  a  trust  for 
accumulation  exceeded  what  would  have  been  the  limits 
of  a  good  executory  devise,  it  was  incapable  of  being 
modified  or  upheld  ^ra  tantOi  Marshall  v.  HoUatx>ay[d\ 
Haley  v.  Bannister,  [e) 

Independently 

(a)  1  C'ar,3«4.  (rf)  2  Swan,  432. 

{h)  2  Mer.  S«J.  \e)  4  Mad.  275. 

(r)  2^,4- A  54. 


CASES  IN  CHANCERY. 


I4S 


Indopendeiitly  of  this  objectioB,  the  trusts  coq«* 
tained  ii>  this  third  clause  of  the  will  are  a  palpable 
violatioa  of  the  Tkellutm  Act  (a),  and  they  musty 
iber«fiKe»  at  all  events,  be  void  to  the  extent  to  which 
th^y  are  found  to  transgress  the  limit  allowed  by 
that  statute.  With  respect  to  the  operation  of  the 
Tkdlusm.  Act»  it  haa  been  settled  ever  since  the  case  of 
GriffUhs  v.  Vere  (b\  that  limitations  or  trusts  for  accu- 
mulation, 


1835. 


•  (a)  SS  &  40  <?•  S.  c.  98.,  the 
fint  section  of  which  enacts* 
•*  Thut  no  person  or  persons 
shall  afler  the  passing  of  this 
Mt,  by  any  deed  or  deeds,  sar- 
Fender  or  uurenders*  will,  codt* 
Gtl  or  otherwise  soever,  settle  or 
dispose  of  any  real  or  personal 
property  so  and  in  such  manner 
that  the  rents,  issues,  profits,  or 
produce  thereof  shall  be  wholly 
or  partially  accumulated  for  any 
longer  term  than  the  life  or  lives 
of  any  suck  grantor  or  grantors, 
settler  or  settlers;  or  the  term 
pf  twenty-one  years  from  the 
death  of  any  such  grantor,  set- 
tler, devisor,  or  testator;  or 
during  the  naoority  or  respective 
minorities  of  any  person  or  per- 
sons who  sliall  be  living  or  in 
tenlre  m  mhe  at  the  time  of  the 
death  of  such  grantor,  devifor, 
or  testator;  or  during  the  mi- 
nority or  respective  minorities 
only  of  any  person  or  persons 
who  under  the  uses  or  trusts  of 
the  deed,  surreadcr,  will,  or  other 
assurances  directing  such  accu- 
mulations would  for  the  time 
being,  if  of  full  age,  be  entitled 
unto  the  rents,  issues,  and  pro- 
fits, or  the  interest,  dividends, 
or  annual  produce  so  directed 
to  be  accumulated ;  and  in  every 


case  where  any  aocuaaulation 
shall  be  directed  otherwise  than 
as  aforesaid,  such  direction  shall 
be  null  and  void,  and  the  rents, 
issues,  profits,  and  produce  of 
such  property  so  directed  to  be 
accumulated,  shall,  so  long  as  the 
same  shall  be  directed  to  be  ac- 
cumulated contrary  to  the  pro- 
visions of  this  act,  go  to  and  be 
received  by  such  person  or  per- 
sons as  would  have  been  entitled 
thereto  if  such  accumulations 
had  not  been  directed.** 

(s.  a.)  '*  Provided  always,  and 
be  it  enacted,  that  nothing  in  the 
act  contained  shall  extend  to  any 
provision  for  payment  of  debts 
of  any  granter,  settler,  or  devi- 
sor, or  other  person  or  persons, 
or  to  any  provision  for  raising 
portions  for  any  child  or  chil- 
dren of  any  grantor,  settler,  or 
devisor,  or  any  child  or  chtldreu 
of  any  person  taking  any  interest 
nnder  any  such  conveyance,  set- 
tlement, or  devise,  or  to  any 
direction  tooching  the  produce 
of  timber  or  wood  upon  any 
lands  or  tenements,  but  that  all 
such  provisions  shall  and  may 
be  made  and  given  as  if  this  act 
had  not  passed." 

(*)  9  Vei.  1 87. 
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1835.  mulation,  which  exceed  the  prescribed  period,  ere  Toid 
only  for  the  excess ;  bot  the  amoant  of  the  excess  can' 
be  ascertained  onlj  by  the  event,  and  the  questions 
here  arising  are^  first,  wliether,  upon  the  true  oonstmo- 
tion  of  the  will  and  the  act  of  pariiamoit,  the  aocnoao- 
htions  here  directed  &11  within  the  meaning  of  the  act, 
and,  secondly,  if  they  do,  in  what  manner  and  to  what 
extent  the  act  will  operate  to  cut  them  down. 

As  to  the  first  question,  it  is  impossible  to  conceive 
language  which  could  express  more  plainly  than  the 
words  here  employed  the  purpose  which  die  TheBu$tm 
Act  sought  to  check  and  control, — the  purpose  of  accu- 
mulating the  rents  and  profits  of  property  for  a  long 
series  of  years,  in  order  to  bestow  them  on  some  favoured 
individual  at  a  remote  period  of  time.  It  is  true  that 
the  word  accumulaie,  which  is  the  expression  used  in 
the  statute,  is  not  to  be  found  in  this  third  clause, 
although  it  occurs  repeatedly  in  the  preceding  clauses ; 
but  the  absence  of  the  word  is  not  material,  if  the 
thing  which  the  statute  prohibits  is  in  substance  de- 
scribed and  directed  to  be  done.  Nor  will  a  testator 
be  permitted  by  means  of  any  verbal  artifice  or  contri- 
vance, however  ingenious,  to  evade  or  defeat  the  opera- 
tion of  this  salutary  enactment.  It  will,  probably,  be 
urged,  as  it  was  urged  in  the  Court  below,  (and  his 
Honor  the  Vice-chancellor  seemed  to  attach  some 
weight  to  the  argument,)  that  the  trust  created  by  this 
clause  amounts  to  a  charge,  and  that  a  charge  is  not 
struck  at  by  the  act  of  parliament.  No  doubt  the  trust 
is  a  charge;  but  it  is  a  charge  which,  unlike  many 
other  charges,  is  inseparably  connected  with  accumu- 
lation ;  it  is  a  charge  upon  all  the  testator's  estates  of 
t.wo  thirds  of  the  rents  and  profits,  which,  instead  of 
being  enjoyed  as  they  accrue,  are  directed  to  be  re- 
served (which*  of  necessity  implies  accumulation)  for  a 

period 
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-period  of  twenty  years  from  the  death  of  the  last  sur-  1835. 
viving  child  of  the  testator,  and  at  the  end  of  that  time 
to  be  divided  among  all  his  grandchildren  who  shall 
live  to  attain  twenty-one.  Every  trust  for  accumulation 
is  more  or  less  a  charge  upon  the  estate  of  which  the 
annual  profits  are  to  be  set  apart  to  answer  it;  and 
although  the  term  charge  is  commonly  applied  to  cases 
where,  as  in  the  present  instance,  the  charge  is  only  pai> 
tial,  and  does  not  exhaust  the  whole  income  of  the  fund, 
a  charge  of  this  description,  by  which  the  rents  and  pro- 
fits of  an  estate  are  withdrawn  from  the  person  entitled 
to  the  corpus  of  the  property,  and  formed  into  a  fund 
which,  at  the  end  of  a  series  of  years,  is  to  be  distributed 
among  a  particular  class  of  individuals,  is  to  all  intents 
and  purposes,  in  substance  as  well  as  in  form,  an  accu- 
mulation, and  fiiUs  directly  within  the  mischiefs  against 
which  the  TheUuum  Act  was  intended  to  guard. 

Upon  the  second  point  it  is  material  to  bear  in  mind 
the  facts  of  the  present  case.  The  testator  died  in  the 
year  1812,  and  his  last  surviving  child  in  the  year  1831. 
The  youngest  grandchild  came  of  age  in  the  year  1830. 
According  to  the  prior  trusts,  the  rents  and  profits  were 
to  accumulate  during  the  lives  of  all  the  children ;  and 
by  virtue  of  the  trust  more  immediately  under  con- 
sideration, the  accumulation  was  to  go  on  for  a  period 
of  twenty  years  after  the  death  of  the  last  survivor  of 
his  children.  The  result  of  the  whole  would  be  this, 
that  a  trust  accumulation  of  rents  and  profits  has  been 
directed  to  continue  for  a  period  of  thirty-nine  years 
after  the  testator's  death,  —  nineteen  years  longer  than, 
according  to  the  provisions  of  the  statute,  such  an  ac- 
cumulation would  be  legal;  and  to  that  extent,  therefore, 
the  trust  must  be  declared  void. 

Vou  I.  L  Sir 
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1835.  Sir  ff.  Homej  Mr.  Tredaoe^  Mr.  Wigram^  Mr.  Zkd^ 

worthy  Mr.  Ching^  Mr.  Hagier^  and  Mr.  A^AeO;  for 
difiereDt  parties  interoled  in  topporting  the  Vie»^han- 
cdlor's  decree. 

The  objection  that  this  trast  is  absolutely  void  in  its 
inception,  on  the  ground  that  it  violates  the  rule  against 
perpetuities,  cannot  be  seriously  urged.  Its  fiiUacy  is 
apparent  the  moment  the  effect  of  the  limitation  is 
stated.  The  direction  is,  that  the  trustees  shall  divide 
the  aggregate  amount  of  the  proportion  of  rents  and 
profits  charged  on  the  real  estates  among  the  testator^s 
grandchildren  who  shall  live  to  attain  the  age  of  twenty- 
one  years ;  in  other  words,  among  a  class  of  persons  all 
of  whom  must  necessarily  be  ascertained  at  the  latest  at 
the  end  of  twenty^one  years  after  the  deaths  of  the  tes- 
'  tator^s  children,  that  is  to  siniy,  upon  the  determination 
of  three  lives  which  were  all  in  being  at  the  time  when 
the  will  spoke,  and  the  last  of  which  dropped  in  the 
mouth  of  September  1831,  when  Mrs.  Yates  died. 
The  cases  otjee  v.  Audley  {a)  and  Leake  v.  Robifison  {b) 
are,  therefore,  inapplicable. 

The  only  serious  question'  arises  upon  the  construc- 
tion of  the  Thelluson  Act  as  applied  to  the  directions 
contained  in  the  third  clause  of  the  will ;  and  upon 
this  point  the  argument  on  the  other  side  has  studi- 
ously confounded  a  trust  for  accumulation  with  a 
charge  —  things  which,  in  their  nature,  are  perfectly 
distinct.  It  may  be  conceded  that  the  m^re  absence  of 
the  word  accumulate  will  not  be  sufficient  to  support 
the  validity  of  the  trust,  if  the  'thing  struck  at  by  the 
act  is  found  to  be  in  substance  directed ;  but  as '  in- 
dicating the  testator's  purpose,'  and  that  of  the  pro- 
fessional 

(a)  1  Cox«5S4.  (5)  S  Mer.  365. 
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fesstonaladrister  who  prepared 'bis  will,  it  is  material  1SS5. 
to  observe  how  very  difibrently  thk  lliird  clause  is 
penned  from  the  two  preceding  clauses,  in  both  of 
which  'accumulation  is  provided  for  in  tevms,  and 
which,  bad  they  exceeded  ihe  limit  prescribed  by 
the  act,  would  have  been  tinqnestionabiy  void  fbr  the 
excess. 

The  question  then  is,  whether  the  testator  has  h^re 
•by  necessary  inference  —  for  by  express'  words  he  has 
not — directed' an  accumulation  which  falls  within  the 
spirit  and  meaning  of  the  Tkdluson  Act;  and  in  'order 
to  answer  that  question  satisfactorily  the  frame  and 
bbject  of  the  clause  itself  must  be  considered  with 
attention.  It  is  to  be  observed,  that  by  the  clause  in 
quesUbn  the  time  at  which  the  term  is  to  commence 
is  positively  fixed,  that  the  duration  of  that  term  is 
also  defined,  that  the  sources*  ftom  which  the  required 
amount  is  to  be  raised  are  patticulatly  specified,  that 
the  objects  who  are  eventually  to  take  are  so  de- 
scribed that  they  must  be  of  necessity  ascertained 
'  within  the  period  allowed  by  law,  and- that  in  point 
of  fact  they  were  all  ascertaided  upon  the  death  of 
Mrs.  Yates  in  September  1831,  without' issue,  nineteen 
years  after  the  death  of  the  testator.  The  dhrection  is, 
that  immediately  after  the  deciease  of  the  last  survivor 
of  his  sons  and  daughter  the  whole  of  the  testator's 
freehold  and  copyhold  estates  shall  stand  charged  for 
twenty  years  with  the  payment  of  two  thirds  of  the 
clear  produce  of  those  estates  in  equal  shares  and  pro- 
portions, —  with  ihe  payment,  that  is,  of  so  much  money 
as  will  in  fifteen  years  make  the  sum  of  30,000/.,  which 
sum,  with  its  interest  and  produce,  is  to  be  divided  among 
all  bis  grandchildren  who  shall  live  to  attain  twenty- 
one.  The  language  is  somewhat  inaccurate  and  obscure, 
'  but  such  is  the  substance  and  eftect  of  the  clause. 

L  2  The 
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1895.  The  sum  of  80,000JL  was  to  be  raiBed  at  all  events ; 

and  although  the  testator  calculated  the  rents  and 
profits  of  the  charged  estates  at  9000L  a  yeart  so  that 
the  required  sum  might  be  raised  in  fifteen  years»  he 
gave  the  additional  term  of  five  years  in  order  to  place 
the  matter  beyond  the  possibility  of  doubt  To  what» 
then,  does  such  a  direction  amount  but  a  charge  of  two 
thirds  of  the  rents  and  profits  of  the  devised  estates ; 
a  charge  to  which  those  estates  are  subjected  for  a 
period  of  twenty  years,  unless  the  sum  of  dO,OOOJ!.  shall 
be  sooner  raised  thereout  ?  Is  not  this  the  same  thing 
as  the  bequest  of  a  twenty  years'  term  in  the  estates,  with 
this  exception  that  two  thirds  only,  and  not  the  whole, 
of  the  rents  and  profits  of  the  term  are  devoted  to  the 
specified  object,  and  that  the  burthen  is  not  thrown  at 
once  upon  the  corpus  of  the  estates,  so  as  to  be  capable 
of  being  discharged  by  an  immediate  sale  or  mortgage 
of  the  property,  but  is  equally  spread  over  a  period  which 
may  be  less  than,  but  cannot  exceed,  twenty  years? 

Suppose  that,  instead  of  a  gross  sum,  the  direction  had 
been  to  raise  the  same  amount  by  annual  instalments, 
and  to  postpone  the  payment  of  those  instalments  till 
the  full  amount  had  been  raised,  could  it  have  been 
argued  that  this  was  within  tlie  meaning  and  spirit  of 
the  act  of  parliament;  and  is  there  any  substantial 
difierence  between  the  two  cases  ?  A  direction  to  raise 
30,000/.  by  a  charge  on  the  annual  profits  of  an  estate, 
or  on  a  fixed  proportion  of  those  profits,  is  not  an 
accumulation  merely  because  the  time  of  payment  is 
postponed;  each  successive  portion,  as  it  from  year 
to  year  accrues,  instantly  becomes  a  vested  interest 
capable  of  being  dealt  with  and  disposed  of,  although 
not  actually  receivable  till  the  whole  "burthen  has  been 
discharged.  In  point  of  fact,  therefore,  this  is  no  more 
than  a  deferred  charge,  imposed  by  the  testator  on  his 

estates 
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estates  for  the  benefit  of  his  grandchildren.  The  pay-  18S5. 
ment  is  postponed  till  the  whole  sum  shall  have  been 
raised,  but  the  interests  taken  by  the  grandchildren,  all 
of  whom  had  attained  the  age  of  twenty-one  before  the 
charge  was  to  commence,  are  immediate  vested  in- 
terests. So  in  the  familiar  instance  of  a  marriage  settle- 
ment, where,  after  successive  life  estates  limited  to  the 
husband  and  wife,  and  the  longer  liver  of  them,  a  term 
for  500  years  is  vested  in  trustees  for  the  purpose  of 
providing  portions  for  the  younger  children  of  the 
marriage,  the  trustees  may  either  raise  the  required 
sum  by  sale  or  mortgage  of  the  term,  or  they  may,  if 
they  prefer  it,  effect  the  same  object  by  making  an 
annual  appropriation  of  the  rents  and  profits  dll  the 
whole  amount  is  raised ;  but  was  it  ever  heard  that, 
because  more  than  twenty-one  years'  income  was  re- 
quired to  make  up  the  sum,  such  a  trust  fell  within  the 
meaning  of  the  Thelltwm  Act,  and  was  therefore  void 
for  the  excess  ? 

In  a  sense,  indeed,  it  may  be  said  that  this  would 
be  a  trust  for  accumulation,  inasmuch  as  every  charge 
in  its  very  nature  implies  that  the  growing  profits 
of  the  subject  charged  shall  be  laid  up  and  appro- 
priated to  satisfy  the  burthen.  But  that  is  not  the 
species  of  accumulation  struck  at  or  described  in  the 
TheUuson  Act*  That  act,  as^is  manifest  from  the  whole 
scope  and  language  of  its  provisions,  had  reference 
solely  to  what,  for  distinction's  sake,  may  be  termed 
a  dry  accumulation — such  as  occurred  in  the  cases 
of  Langdon  v.  Simson  {a)  and  Marshall  v.  HoU<maif{b\ 
and  such  as  is  directed  in  the  two  first  clauses  of  the 
present  will,  —the  efiect  of  which  is  imperatively  to  lock 
up  the  rents  of  an  estate,  while  these  go  on  accumulating 

at 
{a)  IS  re$.  S95i  {b)  8  Swan.  439. 
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)835«  at  compound  interesl  for  a  long  series  of  years  for  tbe 
benefit  of  an  individual,  or  a  class  of  takers  who  acquire 
no  certain  and  vested  interest  in  any  portion  of  tbe 
fund  until  tbe  determination  of  tbe  prescribed  period 
when  tlie  aggregate  sum  becomes  divisible.  In  tbe 
present  case,  the  several  grandchildren  become  entitled 
de  anno  in  annum  to  an  aliquot  portion  of  tbe  yearly 
appropriation ;  they  may  pledge*  or  sell,  or  bequeath 
it,  or,  if  the  Court  approve,  may  have  maintenance 
allowed  out  of  it,  so  that  the  money  is  in  truth 
capable  of  immediate  enjoyment  The  direction  that, 
when  SCHOPO/.  shall  have  been  recovered  out  of  tbe 
rents,  the  gross  sum  shall  be  divided  **  with  the. interest 
and  profits  thereof,"—  the  only  expression  in  the  clause 
which  looks  like  accumulation,  — -  is  no  more  than  tlie 
law  must  have  otherwise  implied;  for  it  is  tbe  duty  of 
every  trustee  to  whom  sums  are  periodically  paid  with  a 
view  to  being  distributed  at  a  future  timeamong  specified 
objects,  to  lay  out  those  sums  at  interest,  as  they  are 
received,  for  the  benefit  of  his  cestui  que  trusts^  till  the 
time  of  dbtrtbution  arrives.  Such  a  course  does  not 
lock  up  or  accumulate  tbe  rents  and  profits  any  more 
than  an  ordinary  charge  or  mortgage,  for  the  devisee  . 
subject  to  the  charge  may  easily  exonerate,  the  estate, 
either  by  regularly  paying  2000/.  a  year  to  the  trustees, 
or  by  at  once  placing  the  whole  amount  in  their  hands, 
and  reserving  to  himself  annually  a  proportion  of  the 
dividends  equivalent  to  the  interest  of  tbe  instahnenta 
of  .which  tbe  payment  is  thus  anticipated^ 

Even  assuming  tl^t  the  efiect  of  this  clause  would  be 
to  create  an  accumulation  within  the  meaning  of  the 
TheUuson  Act,  the  charge  is  imposed  with  a  view  to 
provide  for>grak*dchildren  of  whom  all  but  one  were  the 
children  of  a  fatiier  who  was  entitled  to  a  large  annuity 
under  the  will,  and  to  all  of  whom  the  testotor  had  dis* 

tinctly 
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tiQpUy  phoed  hijm^fJoco  pgren$is.  The  tr.H8^.  Ui^r^. 
for<^  would  3Ull  Tall  m\i\m  tb^.eycepUon  conlianpd  in 
tl)9  s^qopd  pection»  by  which  it:  is  d^laredi  that  pgdiing 
ia  die  act ,  shall  extend  tQ  apy  provisipn;  for  raising 
portions  for  '^  any  child  or  children  of  any  pf$r$on 
taking  any  interest  under  any  such  conveyancei  settle- 
niQnt».  or  devise*"  The.  cpp^rufstion.of  that  section 
wa5.con9idered,)  altbpugbi  it  .was  nQt  mfid^  the  subject  of 
judicial  dqtenpiuation,  in  Bacon  v,  Proctor^  {o} 

Mr.  £raJ7i<^^in..repjy,  observed,  thfit  the  argunienf;, 
of  tl>e .respondents  proceeded  throughput;. on  the  nption 
that  th|^  trust  CQp^ioed  in  the  third. clause  niight.b^. 
separated  from   the  previous . clause^  and. its  validity 
determined   withput  refqrenc^e  to    them.      That  was, 
hoM^.ever^  a  tpti^l   mistake :    th^ ,  third   trusty  whether 
denominated  an  apcuo^ulation  or  a  postponed  chfirge, 
was  a  dji^cition.  which,  i(  strictly  carried  intp  effect,, 
would  superadd  to  the.  trusts  .of  accpmulation  directj^d , 
by  the  t^o  preceding  clauses,  which,  wer^  adipitted  to 
be  within  the  .meaning  of  the  act,. a  further  trust  for  thje; 
ac^^nxulatiop .  for  twenty  y^i:s   mor^    of.  an   aliquot, 
portion  of  thjt;  y^ty  same  r^nts,  while,  under  the  trusts 
created  in  the  former  part  of. the  will,  an. accumulation, 
had  been  already  going  on  for  nipeteen  years.     At  the 
end  of  thirty- nine  years,  therefore,  that  i^  to  say,  after 
a  total  accumulation  of  the  rents  for  nineteen  years,,  and  j 
a  partial  accumulatiop  of  them  for  twenty  years  lopge^, — 
then,  and. not  till  thep,  the  chargft  was  to  cease^  the  fund 
was  to  be  divisible,  and  the  devisee  was  to  take  the 
estate  discharged  of  the  burthen.     Whether  the  third 
trust  was  a  charge  or  a  provision  for  accumulation  was 
immaterial,  for  its  name  could  not  alter  its  character; 
but,  in  point  of  fact,  it  was  both   charge  and  accu* 

mulation  i 

(a)  1  T,iRuMt.3U 
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1855.  mulation ;  and  the  result  of  the  whole  was  that  the  rents 
and  profits  were  to  be  laid  op^  and  the  payment  and 
enjoyment  of  them  suspended,  for  a  term  of  eighteen 
years  longer  than  the  period  allowed  by  the  act  of  par- 
liament 

With  respect  to  the  other  point,  two  of  the  grand- 
children named  in  the  will  were  understood  to  be  illegiti- 
mate, and  another  was  the  child  of  one  of  the  testator's 
sons  who  died  before  the  will  was  made,  and  who  of 
course  took  nothing  under  it  As  to  those  three,  at 
least,  it  was  clear  that  tliey  did  not  fill  the  character  of 
children  of  persons  taking  interests  under  the  devise^ 
as  required  by  the  exception  in  the  second  section  of  the 
statute,  and  if  the  charge  failed  as  to  some  of  the  objects, 
it  could  not  be  supported  for  the  rest :  the  Court  could 
not  sever  the  intention,  and,  recognising  one  part  as 
valid,  reject  another  part  as  void.  The  benefiu,  be- 
sides, which  the  trust  in  question  purported  to  bestow 
on  the  grandchildren  were  not  given  by  way  of  por- 
tions, nor  did  they,  upon  any  fair  construction,  answer 
that  description.  It  was,  indeed,  impossible  to  conceive 
that  the  legislature  could  have  meant  to  sanction  an 
accumulation  like  the  present,  made  under  the  pretence 
that  portions  were  to  be  thereby  provided  for  the  chil- 
dren of  a  person  taking  an  interest  under  the  devise. 
To  give  such  a  latitude  of  interpretation  to  the  language 
of  the  exception  would  be  to  open  a  wide  door  to 
evasion  and  fraud,  and  virtually  to  repeal  the  act 


1856.  Mr.  Justice  Bosanquet. 

Feb,  97. 

The  Lord  Chancellor  having  been  pleased  to  request 
ray  opinion  upon  this  case,  which  was  argued  during 
the  time  in  which  I  had  the  honour  to  sit  in  this  court 
under  the  late  commission,  I  will  state  the   reasons 

which 
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which  I  was  prepared  to  give  if  the  case  had  been  set        1836. 

down  for  judgment  before  the  expiration  of  that  com-        Shaw 

mission.  v, 

Rhodbs.  . 

The  substantial  question  in  this  case  is,  whether  the 
clause  in  the  testator's  will  by  which  he  directs  that  his 
freehold  and  copyhold  estates,  immediately  after  the 
decease  of  the  survivor  of  his  sons  and  daughter,  shall 
stand  charged  for  twenty  years  with  the  payment  of  two 
third  parts  of  the  clear  produce  as  therein  mentioned^ 
amounts  to  such  a  disposition  of  pnq)erty  within,  the 
meaning  of  the  39  &  40  G.  3.  c.  98.  that  the  rents, 
issues,  profits,  or  produce  of  those  estates  are  in  effect 
directed  to  be  wholly  or  partially  accumulated  for  a 
longer  term  than  the  term  of  twenty-one  years  from 
the  death  of  the  testator. 

The  particular  language  employed  will  not  vary  the 
conclusion  if  the  substantial  meaning  of  the  clause^  ac- 
coining  to  a  sound  construction  of  it,  requires  that  such 
accumulation  shall  take  place. 

There  are  three  clauses  in  the  will  which  bear  upon 
the  subject.  [The  learned  Judge  here  stated  the  clauses 
seriatim^  and  proceeded  as  follows :  — 2 

It  appears,  then,  that  the  whole  surplus  rents  and 
profits  are  to  be  accumulated,  first,  until  the  youngest 
grandchild  shall  attain  twenty*one,  when  a  division 
among  the  grandchildren  then  living  is  to  take  place ; 
and  then  a  second  accumulation  is  to  commence  and  be 
continued  until  the  death  of  all  the  testator's  own 
children,  if  any  of  them  should  outlive  the  period  at 
which  the  youngest  grandchild  should  attain  twenty- 
one,  when  a  further  division  among  the  grandchildren 
who  should  be  then  living  is  to  be  made. 

The 
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18S6.  The  youngesl  gimndoliild :  aUBiiMd    tVfa(j«OBe   in 

18S0,  ei^teen  yean  after  the  death  of  the  lcatetM%  and 
the  last  surviving  child  of  the  testator  died  ia  iSSly 
nineteen  years  after  the  death  of  the  testator;  oonae- 
qnently  both*  the  clauses  which-  expressly  directed  accn- 
mutations  took  effect :  and  the  question  now  is,  whether 
the  third  clause,  which  came  into  operatiott  at  the 
expiration  of. nineteen  years  from  the  death  of  the 
testator,  can  be  carried  into  effect,  consistently  wi^  the 
provinons  of  the  39  &  40  G»  S.  c«  98.,  beyond  ihe  yeac 
1888. 

It  may  be  adnutled  that  no  one  of  the  three  clauses 
is  illegal  on  the  ground  of  being  too. remote^  except  so 
far  as  it  is  affect^  by  the  above*mentioned  statute, 
since  no  one  of  them  embraces  a. greater  length  of  time 
than  the  period  allowed  for  executory  devises.  Con- 
sequently, any  accumulation  required  to  be  made  by 
the  clause  in  question  can  only  be  void  for  the  excess 
of  time  beyond  twenty-one  years  fnom  the  death  of  the 
testator,  that  ls,  from  and  after  the  10th  of.Jufy  188d> 
the  death  of  the  testator  having  occurred  on  the  10th  of 
JtsfylS\2. 

On  behalf  of  the  grandchildren  it  is  contended  that 
no  accumulation  of  rents  and  profits  is  directed,  but 
only  a  charge  created,,  subject  to  which,  the  devisee  in 
tail  takes  the  estate.  But  although  the  provision  for 
the  grandchildren  is  made  in  the  form  of  a  charge,  i% 
does  not  foUow  that  it  does  not  require  an  accumulation* 

The  preamble  of  the  statute  recites  that  it  is  expe- 
dient that  all  dispositions  of  real  or  personal  estates 
whereby  the  profits  and  produce  thereof  are  directed 
to  be  accumulated  and  the  beneficial  enjoyment  thereof 
postponed,  should  be  made  subject  to  restrictions.    If 

the 
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the  proyifiion  in  question  cannot  be  carried  into  exo-..  ISS64 
entkkn  without  postponing  tke  beneficial  enjoyment  of 
the  rents  and  profits^  in  order  that  those  rents  and  * 
profits  may  be  laid  up  fi*om  year  to  year  and  nppUed  at 
a  fiiture  time  to  a  particular  object,  it  appears  to  me 
that  such  a  pnoviaion  is  within  1  the  statute*  If  the  dis* 
position  be  such  that  accumulation,  is  thereby  required, 
it  is  within  the  statute.  But  whether  the  disposition 
does  or  does  not  require  aooumulation  is  a  question  of 
construction,  which  must  receive  the  same,  determine- 
ation.  whether  the  statute  be  applicable  or  not,  or  as  if 
it  had  never  pa^sedv 

Suppose  the  statute  never  to  have  passed,  how  must 
the  provbion  of  the  will  have. been  dealt  with,  under  the 
circumstances  as  they  .exist  in  the  present  case  ?  There 
is  no  immediate  gift  to  the  {rrandohildren ;  the  gift -to 
tliem  is  only  to  be.  found  in  the  direction  to  divide,  and 
no  division  is  directed  to  be  made  until  the  amount  to  be 
divided  has  .been,  received..  The.estate  is  charged  with> 
the  payment  of  .so  much  only  of  >two  .thirds  of  the  pro* 
duce  as  will,  in  .fifteen  years,  make  in  the  wiiole  the 
sum  of  S0,000/.9  which-  sum,  with  the  interest  and; 
produce  thereof,  is  to  be  divided.  Two  thirds  of  the 
produce  may  in  some  years  amount  to  much  more  and 
in  some  to  much  less  i^an  one  fifteenth  of  that  sum, 
and  the  wiiole  amount  of  such  two  thuds  may-  not  be 
equal  to  S0)000/.  in  fifteen  years,  or  possibly  even,  in 
twenty  years. 

Neither  the  whole  two  thirds  nor  any  specified- 
portion  of  the  two  thirds  is  required  to  be  paid.  Nor 
is  any  sum  certain  directed  to  be  raised  either  in- 
defifutelyor  within  a  definite,  period* 

Hie  grandchildren  who  shaU  live  to  attain  twenty- 
one,  or  their  representatives,  are  entitled  to  receive 

80,000/. 
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1836.  sOyOOO/.  at  the  end  of  fifteen  years,  if  two  thirds  of  the 
produce  shall  then  have  amounted  to  that  sum.  Bot 
they  are  not  entitled  to  a  division  amongst  them  of  any 
portioii  of  the  rents  and  profits  de  anno  in  anmm. 

The  Uroe  pointed  out  for  division  is  the  expiration 
of  fifteen  years,  and  I  can  see  no  way  by  which  the 
provision  can  be  carried  into  efiect  according  to  the 
will  of  the  testator,  but  to  establish  a  fund  by  laying  up 
and  adding  together  a  certain  portion  of  the  rents  and 
profits  during  fifteen  years.  If,  at  the  expiration  of 
that  time,  two  thirds  of  the  rents  and  profits  should 
amount  to  30,000/.,  the  grandchildren  would  be  en- 
titled to  divide  it;  if  it  fell  short  of  that  sum  they 
would  be  entided  to  require  a  further  accumulation 
till  the  expiradon  of  twenty  years,  for  the  purpose  of 
making  good  the  deficiency,  and  also,  I  apprehend,  of 
paying  interest  upon  30,000/.  from  the  expiration  of 
the  fifteen  years  to  the  end  of  the  twenty  years.  The 
necessary  consequence  of  this  arrangement  must  be^  that 
both  the  tenant  in  tail  and  the  legatees  would  be  kept  out 
of  the  beneficial  enjoyment  of  the  rents  and  profits  for 
fifteen  years  at  least,  and  possibly  for  twenty  years  from 
the  year  1831,  when  Mrs.  Yates  died. 

No  term  is  created,  nor  is  any  power  given  to  raise 
the  money  by  mortgage  or  sale  for  the  time  during 
which  the  estate  is  charged ;  and  it  may  be  observed 
that  the  testator  has  expressed  a  strong  disapprobation 
of  all  anticipation  of  benefits  given  by  his  will,  and  pay- 
able at  a  future  time. 

There  is  no  doubt  that  when  Mrs.  Yates  died  the 
interests  of  the  grandchildren,  who  had  all  attained 
twenty-one,  were  vested  interests,  being  expressly  given 
to  them  and  their  representatives;  but  it  is  equally 
clear  to  my  mind  that  the  testator  did  not  intend  the 

money 
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money  to  be  immediately  receivable,  but  intended  that        1836. 


Shaw 


the  beneficial  enjoyment  of  the  annual  produce  should 

be  postponed  till  the  whole  sum  to  be  divided  was        ""^T 

accumulated.  Rhodes. 

The  question  being  whether  the  testator,  by  the 
provisions  of  his  will,  has  required  that  accumulation 
should  be  made,  we  may  put  a  case  to  which  the  limit*  * 

ation  of  time  prescribed  by  the  statute  of  the  39  & 
40  G.  3.  would  not  apply.  The  question  of  construc- 
tion is  independent  of  the  statute ;  if,  according  to  the 
true  construction,  the  will  requires  accumulation,  so 
much  of  its  provisions  as  falls  within  the  period  of 
limitation  will  be  supported,  and  so  much  as  goes 
beyond  it  will  be  void. 

In  the  present  case  the  period  from  the  death  of 
Mrs.  Yales  in  1831  to  the  10th  of  July  1833  was 
within  the  time  of  limitation,  and  accumulation  was 
lawful ;  beyond  that,  period  accumulation  is  prohibited. 
But  suppose  all  the  testator's  children  and  all  the 
grandchildren  but  two,  namely,  Thomas  the  tenant  in 
tail,  and  the  eldest  grandnlaughter,  Elizabeth^  to  have 
died,  and  the  two  surviving  grandchildren  to  have 
attained  twenty-one  in  the  year  1813,  one  year  after 
the  testator's  death,  the  rents  and  profits  for  one  year 
having  been  divided  under  the  two  first  clauses,  the  third 
clause  would  come  into  operation,  and  might,  without 
being  afiected  by  the  statute,  be  acted  upon  for  twenty 
years,  that  is,  till  the  lOth  of  July  1833.  Could  it  in 
such  a  case  have  been  contended  that  Elizabeth  was 
entided  to  insist  either  that  her  share  of  the  30,000/. 
should  be  raised  immediately,  or  that  one  third  or  any 
other  portion  of  the  rents  and  profits  should  be  paid  to 
her  annually  till  she  should  have  received  15,000/L?  I 
think  not;  for  Thomas  the  tenant  in  tail  would  have 

had 
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1696.  bad  a  right  to  say,  first,  that  fifteen  years  were  allowed 
to  make  up  the  money,  and,  secondly,  that,  provided 
so  much  of  two  thirds  of  the  rents  and  profits  were 
annually  set  apart  as  would  at  the  end  of  fifteen  years 
amount  in  the  whole  to  the  sum  given,  he  would  be 
entitled  to  the  interest  of  the  fund  in  the  meantime,  the 
estate  being  only  chargeable  with  the  interest  and  pro- 
duce npon  the  sum  given  from  the  expiration  of  fifteen 
-years.  Still,  in  order  to  secure  the  payment  of  the  sum 
given,  at  the  proper  time,  a  due  proportion  of  the  rents 
and  profits  must  have  been  laid  ftp  during  fifteen,  or,  if 
necessary,  during  twenty  years,  either  of  which  courses 
might  have  been  taken  in  the  case  supposed  without  any 
violation  of  the  statute,  since  the  longest  period  would 
not  exceed  twenty^one  years  from  the  death  of  the 
testator :  or,  if  we  suppose  the  testator  himself  to  have 
died  only  a  year  before  Mrs.  Yates^  whose  death  took 
place  in  1831,  the  rents  and  profits  might  have  been 
legally  accumulated  till  1831,  and  must,  I  conceive, 
have  been  accumulated  accordingly  to  efiect  the  pur- 
po^e^  of  the  will. 

If  suth  would  be  the  proper  construction  of  the  dis- 
position in  que^ti6n  in  a  case  to  which  the  statute  did 
not  ftpply,  or  supposing  it  never  to  have  passed,  it  is 
not  to  be  dtflerently  construed,  because  when  properly 
construed  it  would  be  affected  by  the  statute. 

I  am  therefore  of  opinion,  that,  according  to  the 
sound  construction  of  the  third  clause  in  favour  of  the 
grandchildren,  an  accumulation  of  a  portion  of  the 
rents  and  profits  is  required  to  be  made  for  a  certain 
period;  that  such  portion  of  the  rents  and  profits,  what- 
ever it  may  be,  is  withdrawn  from  beneficial  enjoyment 
during  the  period  of  accumulation,  and  is  a  partial 
accumulation  within  the  meaning  of  the  statute,  and 

con- 
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consequently  void  so  fiir  as  that  period  exceeds  twenty-        1836. 
one  years  from  the  death  of  the  testator. 

It  haa  been  contended  that  this  case  falls  within  the 
exception  respecting  provisions  for  raising  portions  for 
children  of  persons  taking  an  interest  under  the  devise; 
but  an  answer  to  this  argument  was  given  at  the  bar, 
that  as  two  of  the  grandchildren  are  not  lawful  children 
of  their  parents  {a)  they  cannot  be  brought  within  the 
exception.  The  gift  is  entire  to  the  grandchildren 
born  and  named,  or  to  be  afterwards  born,  to  be 
divided  amongst  them.  If  the  testator  intended  accu* 
mulation  for  the  benefit  of  any,  he  intended  it  for  the 
benefit  of  all,  legitimate  and  illegitimate.  Such  a  dis- 
position, therefore,  if  illegal  as  to  any,  would  be  illegal 
as  to  all ;  and,  consequently,  the  excess  of  accumulation, 
if  void  as  to  any,  is  void  as  to  all ;  for  it  is  impossible  to 
say  what  other  disposition  the  testator  would  have 
made,  if  he  had  been  aware  th9t  the  disposition  which 
he  had  made  would  partially  fail  in  respect  of  some  of 
the  objects  of  his  bounty. 

But,  independently  of  this  answer,  I  do  not  think 

that  the  case  falls  within  the  meaning  of  the  exception. 

Where  the  whole  rents  and  profits  are  given  in  the 

first  place  to  persons  during  the  lives  of  their  parents, 

with  the  exception  of  small  annuities  only,  to  be  paid 

thereout  to  the  parents  themselves  for  their  own  lives, 

and  a  gift  to  the  same  persons  afler  the  death  of  their 

parents  is  superadded,  to  be  paid  out  of  the  subsequent 

rents  and  profits,  I  cannot  think  that  the  superadded 

gift  is  to  be  considered,  within  the  meaning  of  the 

statute,  in  the  nature  of  a  portion  to  the  children  of 

persons  taking  an  interest  under  the  devise. 

Upon 

(a)  This  fact  did  not  appear  on  the  pleading!  or  in  the  Master's 
report. 
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1836.  Upon  the  whole,  therefore,  I  am  of  opinion  that  a 

'^  'g  ' "    '  partial  accumulation  of  rents  and  profits  has  been  in 

V.  effect  directed  by  the  will,  which  b  void  so  far  as  the 


Rhodba. 


period  which  it  includes  applies  to  any  time  which  ex- 
ceeds twenty-one  years  from  the  death  of  the  testator. 

The  Lord  Chancellor. 

The  course  which  this  appeal  has  taken  iails  in  with 
the  view  entertained  by  Lord  Brougham  with  respect  to 
the  propriety  of  submitting  the  question  to  the  opinion 
of  a  court  of  law,  and  it  is  free  from  the  difficulUes  with 
which  the  proposed  order  of  his  Lordship  was  embar- 
rassed. The  peculiar  frame  and  nature  of  the  trusts 
rendered  it  hardly  possible  so  to  state  a  case  as  to  bring 
the  question  fully  and  fairly  before  a  Court  of  law  in  a 
legal  shape;  but  the  same  object  has  been,  in  a  great 
measure,  gained  by  having  the  appeal  reheard  at  a  time 
when,  in  consequence  of  the  seals  being  in  commission, 
the  Court  was  enabled  to  receive  the  valuable  assistance 
of  a  common  law  judge.  The  result  has  been,  that  the 
Court  has  now  the  benefit  of  the  learned  Judge's  opinion, 
with  which  my  own  endrely  agrees. 

When  this  case  was  argued  in  the  Court  below,  the 
direction  for  accumulating  the  rents  was  throughout 
called  a  charge,  and  a  sort  of  meaning  was  sought  to  be 
attached  to  the  expression,  as  if  to  distinguish  it  from  a 
strict  accumulation.  It  is  quite  clear,  however,  that  the 
term  charge  may  be  correctly  and  properly  applied  to 
designate  this  trust,  and  that  the  direction  may,  not- 
withstanding, come  within  the  provisions  of  the  statute, 
the  real  question  being  not  as  to  the  form  of  the  di- 
rection, but  as  to  its  substance  and  effect 

With  respect  to  the  meaning  of  the  testator  there 
can  be  no  doubt.     The  will  sets  out  with  creating  two 

distinct 
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distinct  trusts  of  accumulation,  both  of  which,  in  the 
event,  were  within  the  legal  period,  and  are  admitted  to 
have  been,  in  form  as  well  as  substance,  accumulations 
contemplated  by  the  statute*  The  first  was  to  continue 
until  certain  grandchildren,  who  were  designated,  should 
attain  twenty-one;  an  event  which  happened  in  the  year 
1880,  eighteen  years  after  the  testator's  death;  the  second 
was  to  go  on  until  the  death  of  all  the  testator's  children, 
should  any  of  them  be  living  at  the  time  when  the  pre- 
ceding accumulation  determined ;  and  the  last  survivor 
of  those  children  died  in  the  year  1831.  Nineteen  years 
were  thus  exhausted  during  the  first  two  accumulations. 
Then  follows  the  provision  which  has  been  termed  the 
third  accumulation,  by  whith,  being  minded  to  raise  the 
sum  of  30,000/.,  but  not  to  raise  it  in  the  ordinary  way 
by  sale  or  mortgage,  the  testator  directs  that  two  thirds 
of  the  income  of  the  estates  shall  be  accumulated ;  that 
out  of  two  thirds  of  the  rents  and  profits  so  much  shall 
be  annually  laid  up  as  will  produce  30,000/.  in  fifteen 
years ;  and  as  he  foresaw  a  possibility  that  the  portion 
of  the  rents  thus  appropriated  might  not  be  adequate  to 
realise  the  specified  sum  so  soon,  he  extends  the  period 
to  twenty  years.  The  money  was  to  be  realised  by 
means  of  that  appropriation,  and  the  parties  interested 
have  a  right  to  insist  that  the  amount  shall  not  be  raised 
in  any  but  the  mode  and  form  prescribed  by  the  tes- 
tator ;  that  is  to  say,  by  an  accumulation  determinable 
only  at  the  end  of  a  period  of  fifteen  or  twenty  years. 

Now,  in  what  conceivable  respect  does  this  differ 
either  in  form  or  substance  from  an  ordinary  trust  for 
accumulation  ?  It  is  strictly  within  the  terms  of  the  act 
of  parliament,  being  a  direction  by  which  the  income  of 
the  estate  is  to  be  wholly  or  partially  accumulated  for  a 
longer  period  than  twenty-one  years ;  for  the  result  of  the 
three  successive  trusts,  if  full  effect  were  given  to  them 

Vol.  1.  M  all. 
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Igd6.  all,  wouU  be  to  lock  op  the  raiU  end  prafitt  oT  tW 
estates,  as  to  die  whole  for  ninetceA  yean,  and  as  la 
two  thirds,  for  twentj  years  more. 

It  appears  to  me,  therefore^  that  this  is  ia  reality  an 
attempt  to  defeat  or  evade  the  operation  of  the  act  of 
parliament,  and  that,  for  (he  period  by  which  the  tMid 
accumidation  when  added  to  the  others  would  exceed 
twenty-one  years,  the  trust  must  be  declared  void. 

Judgment  reversed* 


1S35.    ^    SKINNERS'  COMPANY  v.  IRISH  SOCIETY. 

Dec. 

1836. 

Fek^7,      npHIS  was  a  motion  grounded  upon  the  admissions 

March  19.      -■•    contained  in  the  answer  of  the  Defendants,  the 

Where  pro-  /^^  Society.  The  motion  was  areued  at  great  length 
perty  has  been   ,  t  n  i  i    •    tJr  ^    -      !.«, 

administered     by  a  number  of  counsel,  on  behalf  of  the  different  par- 

^fh^^t^'^  -    ^'^  interested,  before  the  Lords  Commissioners,  during 

plaint  accord-   the  sittings  after  last  Michaelmas  term, 
mg  to  a  uni- 
form course 
of  manage-  The  nature  and  object  of  the  application,  and  the 

long  series  of  principal  grounds  on  which  it  was  supported  and  op- 
years,  the  posed 
Court  will  not,  ^^^ 
by  an  interlocutory  order,  disturb  the  possession  upon  the  ground  that  such  appli* 
cation  is  a  breach  of  trust,  unless  it  is  perfectly  clear  tliat  the  party  in  whom  the 
property  is  vested  is  a  mere  naked  trustee,  and  has  not,  even  to  a  limited  extent, 
any  of  the  rights  or  interests  of  an  owner. 

A  motion  for  the  appointment  of  a  receiver  of  the  estates  vested  in  the  Irish 
Society,  at  the  instance  of  one  of  the  London  companies  claiming  a  beneficial 
interest  in  the  income  of  the  estates,  was  therefore  refused. 

The  Court,  in  dealing  with  interlocutory  applications,  will  confine  itself  strictly 
to  the  immediate  object  soi^ht,  and,  as  far  as  possible,  abstain  from  prejudging  the 
question  in  the  cause. 

If  upon  a  motion  by  the  Plaintiff  grounded  upon  the  Defendant's  answer,  docu- 
ments therein  shortly  stated  have  been  read  from  copies  in  which  they  are  set  oat 
at  length,  an  order  dismissing  the  motion  with  costs  will  not  entitle  the  Defendant 
to  the  costs  of  sueh  copies. 
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posed  respectively,  are  stated  in  the  following  jndg^        1886. 
ment,  delivered  by  Lord  Coitenhamj  after  the  expira-     g^^^^i 
tion  of  the  commission.  Comp&nt 


The  LoBD  Chanceixob. 

In  this  case  the  Plaintiffs,  who  are  the  Skinners'  Com- 
pany, and  who^  according  to  their  own  representation, 
constitute  one  of  twelve  of  what  are  called  **  The  twelve 
original  great  Companies," — bat,  in  fact,  one  of  from 
forty  to  fifty  companies  who  appear  to  have  been  the 
original  adventurers  in  the  settlement  in  the  north  of 
Ireland^  *PP^7  ^  ^^  Court  that  the  Defendants,  who 
are  the  Irish  Society,  may  be  ordered  to  pay  into  Court 
the  sum  of  4, 7 19/.,  appearing  by  the  answer  of  the 
Defendants  to  be  m  their  hands;  that  the  money,  when 
so  paid  in,  may  be  laid  out;  that  a  receiver  may  be 
appointed  of  the  rents  and  profits  of  the  estates  in  the 
pleadings  mentioned  to  be  in  the  possession  of  the  De- 
fendants ;  and  that  Defendants  may  be  restrained  by  in- 
junction from  getting  in  the  profits  or  any  part  thereof. 

Had  it  not  been  for  the  magnitude  of  the  question 
involved  in  this  suit,  afiecting,  as  it  does,  not  only  all 
the  companies  in  Lcndonj  but  affecting,  also,  the  IriA 
Society,  and  a  large  district  in  the  North  cf  Ireland^  for 
the  benefit  of  which  a  considerable  expenditure  has,  for 
two  centuries,  been  regularly  made,  out  of  the  funds  in 
question,  I  should  not  have  thought  it  necessary  to  take 
time  to  consider  my  judgment. 


Feb.27. 


It  has  been  said  that  the  object  of  the  motion  was  to  ob- 
tain, if  possible,  the  opinion  of  the  Court  upon  the  points 
raised  in  the  pleadings,  and  which  constitute  the  sutgect 
of  the  suit.  If  that  was  the  object,  I  shall  certainly,  to 
the  best  of  my  endeavours,  disappoint  it.  I  think  such 
M  2  a  proceeding 
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Skikners' 
Company 

V. 

Irish 

Society. 


a  proceeding  by  no  means  deserving  of  encouragement ; 
for  though  it  has  sometimes  been  permitted,  it  diverts 
the  proceedings  of  the  Court  from  their  ordinary  course, 
and  is  attended  with  great  inconvenience  and  injustice  to 
one  party  to  the  benefit  of  another,  (a)  It  may  be  very 
convenient  for  the  Plaintiff  thus  to  feel  his  way,  and 
ascertain  what  is  the  leaning  of  the  Court;  and,  no 
doubt,  many  applications  of  this  description  have  been 
made  for  that  purpose,  and  that  purpose  only.  I  con- 
sider, however,  that  the  Court  is  bound  not  to  go  out 
of  its  way  in  order  to  give  the  Plaintiff  an  opportunity 
of  obtaining,  previously  to  the  hearing,  the  opinion  of 
the  Court  upon  the  subject-matter  of  the  suit;  and  that 
the  Court  is  bound  to  express  its  opinion  only  so  far 
as  is  necessary  to  shew  the  grounds  on  which  the  inter* 
locutory  application  is  disposed  of.  I  consider  it  the 
duty  of  the  Court  to  confine  itself  strictly  to  the  point 
upon  which  it  is  called  upon  to  decide,  and  not  to  go 
into  the  merits  of  the  case. 


I  shall  therefore  abstain,  as  far  as  possible,  from 
expressing  any  opinion  upon  the  very  important  question 
raised  in  this  suit;  the  question  being  neither  more  nor 
less  than  this,  —  Whether,  upon  the  settlement  made  in 
the  north  of  Ireland  by  virtue  of  the  charter  of  King 
James  I.,  under  which  the  towns  of  Londonderry  and 
Coleraine  were  founded,  and  a  large  tract  of  country 
granted  by  the  Crown,  to  the  city  of  London^  or  to  the 
Irish  Society,  or  to  the  twelve  companies,  the  terms  of 
the  grant  simply  constituted  the  Irish  Society  ordinary 
trustees  for  the  benefit  of  the  twelve  companies  (of  which 
the  present  Plaintiffs,  the  Skinners'  Company,  are  one) ; 
or  whether  the  grant  was  not  coupled  with  certain 
public  purposes  and  public  trusts,  independently  of  the 
private   benefit  of  those   twelve  companies.     For   the 

purpose 
(a)  See  S  y.  {•  W,  295. 
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purpose  of  the  present  motion,  it  is  sufficient  to  state, 
that  this  is  the  question  raised  upon  the  pleadings,  and 
that  it  is  a  question  which,  at  all  events  on  the  part 
of  the  Plaintiffs,  cannot  be  treated  as  a  question  free 
from  very  considerable  doubt. 


1836. 


Skinners* 
Company 

V. 

Irish 
Society. 


It  is  impossible  to  look  at  either  of  the  two  charters 
without  seeing  that  this  was  a  transaction  in  which  the 
Crown  parted  with  large  possessions,  with  a  view  to  the 
improvement  of  that  part  of  the  King's  dominions;  that  it 
was  part  of  the  contract  that  the  Irish  Society  should  be 
established;  and  that,  on  the  establishment  of  the /mi 
Society,  certain  important  duties  were  by  the  charter 
vested  in  that  society,  among  others,  the  superintend- 
ence of  the  corporations  established  in  the  towns  of 
Londonderry  and  Coleraine :  that  other  very  important 
duties  were  attached  to  the  existence  of  that  society ; 
and  that,  as  the  contract  formed  a  part  of  the  trans- 
action by  which  the  lands  in  question  were  granted  to 
the  Irish  Society  by  the  Crown,  the  Crown  was  a  party 
to  the  contract.  From  the  date  of  the  charters  down  to 
the  present  time,  the  Irish  Society,  being  so  invested 
with  the  property,  have  exercised  power  and  control 
over  its  revenues,  —  not  in  the  ordinary  way  in  which 
men  do  so,  who  are  mere  naked  trustees  for  other  per- 
sons,—  but  they  have  exercised  power  and  control  over 
it  for  public  purposes  in  Ireland^  totally  independent  of, 
unconnected  with,  and  in  many  instances,  apparently, 
unauthorised  by  any  previous  consent  of  the  London 
companies.  This  course  of  dealing  has  continued  for 
two  centuries;  and  now,  at  the  end  of  that  period,  one 
of  those  companies  files  the  present  bill,  not  bringing 
the  Attorney-General  before  the  Court,  whose  duty  it 
would  be  to  protect  the  public  interests  which  may  be 
supposed  to  be  intrusted  to  this  society,  but  treating  the 
whole  transaction  (and  so  it  was  argued  at  the  bar}  as  a 
transaction  which  made  the  Irish  Society  mere  private 

M  3  trustees 


lea 
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trustees  for  the  twelve  great  companies  of  London.  At* 
suming  that  to  be  the  situation  of  the  Irish  Society  and 
assuming  those  to  be  the  rights  of  the  twelve  companies* 
the  bill  asks  in  the  ordinary  terms  for  the  control  of 
this  Court  over  these  Defendants  in  their  characttf  of 
mere  trustees. 


I  will  say  no  more  as  to  the  connection  of  these 
several  parties.  I  will  say  nothing  of  the  interest 
claimed  by  the  City  of  London  as  opposed  to  the  twelve 
companies.  I  will  say  nothing  of  the  connection  which 
has  subsisted  between  the  Irish  Society  and  the  twelve 
companies,  so  &r  as  it  may  be  deduced  from  the  mode 
in  which  they  have  dealt  with  the  portion  of  the  property 
which  they  have  divided  among  the  twelve  companies. 
But  the  question  is,  whether  the  Court  can  treat  the 
Irish  Society  as  being  mere  naked  trustees  for  the  benefit 
of  the  twelve  companies  of  London^  without  having  any 
duty  or  discretion,  or  right  of  concurrence,  vested  in 
themselves  ?  If  in  this  stage  of  the  cause  the  Court 
cannot  so  consider  them,  there  is  an  end  of  the  appli- 
cation for  a  receiver  and  an  injunction. 


This  is  an  important  case,  even  supposing  it  to  be 
one  of  great  doubt  and  difficulty,  and  a  case  therefore 
with  respect  to  which  the  Court  should  hesitate  long 
before  it  came  to  a  conclusive  opinion.  But  it  is  quite 
clear  that  the  Court  would  not,  by  acceding  to  a  mo- 
tion for  a  receiver,  take  this  property  from  the  hands 
of  a  body  which  has  for  two  centuries  exercised  the 
power  and  control  over  it.  (a)  It  is  well  known  that 
where  a  corporation  are  trustees,  whether  for  chari- 
table or  other  purposes,  their  rights  as  trustees  do  not 
arise  from  the  private  acts  of  individuals,  but  from 
the  original  grant  on  which  their  authority  as  trus- 
tees 

(fl)  Sec  AttomeymGateral  v.  Mas^or  vf  Bristol,  %J.i  W.  294. 


CASES  IN  CHANCERY.  167 

tees  rests;  and  the  Conn  cannot^  without  grave  con*  ^^^^ 
sidemtion,  and  will  npt,  where  the  usual  mode  of  deal* 
hig  with  the  proj^ertj  has  not  been  departed  from, 
interfere  with  that  by  an  interlocutory  order.  Here 
the  Court  is  asked,  upon  an  interlocatcHry  application,  to 
take  upon  itseli^  by  the  hands  of  its  receiver,  to  ad- 
minister these  large  and  distant  estates.  It  must  either, 
therefore,  undertake  the  administration  of  the  pro- 
perty, with  reference  to  that  which  is  fitting  to  be  done 
in  the  north  of  Ireland^  by  itself  directing  the  expen- 
diture of  which  that  portion  of  the  north  of  Ireland 
receives  the  benefit,  or  it*  must  entirely  stop  all  the 
payments,  and  reserve  the  money  in  the  Bank  of  England 
to  the  account  of  tlie  Accountant-General,  till  the  suit 
can  be  finally  determined.  It  is  obvious  that,  without 
an  absolute  certainty  that  the  Court  was  right  in  the 
conclusion  to  which  it  came,  the  Court  would  not  run 
the  risk  of  doing  so  great  an  injury  to  the  interests  of 
the  various  parties  concerned.  Such  a  course  ought 
not  be  taken  if  any  doubt  whatever  remained  of  the 
propriety  of  the  stepb  But  that  is  not  all.  The  Court 
is  asked  to  take  this  step  in  the  absence  of  the  only 
individual  who  can  protect  these  interests,  -—in  the  al>> 
sence  of  the  Attorney-General,  who  alone  can  repre* 
sent  the  several  interests  which  would  be  afiected  by  the 
appointment  of  a  receiver. 

But  supposing  the  Defendants  not  to  be  mere  naked 
trustees  for  the  twelve  companies,  not  to  be  trustees  ap* 
pointed  by  the  companies,  aiid  removable  by  them,  — ^ 
over  whom,  therefore,  the  companies  would  have  an 
absolute  power  and  control,  and  whose  proceedings  they 
could  call  upon  this  Court  to  regulate,  —  but  trustees 
appointed  by  charter,  trustees  whose  rights,  and  in- 
terests, and  duties  are  coexisteDt  with  the  establishment 
of  the  property  itself;  —  aganist  trustees  so  constituted 
the  case  made  was  this,  that  there  has  been  what  the 

M  4  Plaintiffs 
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1836.        Plaintiffs  allege  is  a  departure  from  their  rights;  that  is 
*      '  '  ,      to  say,  that  there  has  been  an  application  of  the  rents 
Company      and  profits  to  certain  local  purposes ;  that  there  has  l>een 
Irish         *  departure  from  the  legitimate  and  proper  conduct  of 
Society.       the  Defendants  as  trustees,  by  an  appropriation  of  cer- 
tain portions  of  this  income  to  themselves  in  the  shape 
of  allowance  for  attendances,  and  in  the  shape  of  public 
dinners. 


r 


i- 


V 


When  a  motion   is  made  for  a  receiver  upon  the 
ground  of  the  misconduct  of  a  trustee,  the  first  inquiry 
^  is,  When  did  the  misconduct  take  place,  and  at  what 

period  did  the  Plaintiffs  become  acquainted  with  it.  It 
appears  that  these  alleged  grounds  of  misconduct  have 
existed  from  the  tiVne  when  the  Irish  Society  were  first 
constituted ;  that  for  one  century  at  least  there  is  proof 
that  the  Irish  Society  have  been  in  the  habit  of  making 
the  payments  complained  of;  that  they  have  been  in  the 
habit  of  paying  to  themselves,  that  is,  amongst  their  own 
members,  certain  sums  of  money  for  attendance,  and 
that  they  have  been  also  in  the  habit  of  having  certain 
public  dinners,  —  and  all  this  known  to  the  Plaintiffs, 
all  this  matter  of  perfect  notoriety  long  before  the  insti- 
tution of  the  suit.  In  that  state  of  circumstances,  it  is 
utterly  impossible  that  the  present  application  could  be 
made  in  the  expectation  that  the  Court  should  take 
from  the  IriA  Society  the  control  over  this  property  by 
an  interlocutory  order;  and  I  must  suppose  that  some 
such  object  as  that  which  has  been  suggested  at  the  bar 
has  been  the  real  motive  of  the  application. 

The  only  circumstance  stated  in  the  pleadings  which 
is  at  all  of  modern  date,  is  the  expenditure  of  a  certain 
sum  of  money  in  an  election  at  Coleraine,  It  appears 
from  the  answer  that  that  expenditure  took  place  in 
the  year  1830;  and  that  what  was  done  on  that  occasion 
was  put  into  the  shape  of  a  resolution,  and  was  commu- 
nicated 
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nicated  to  the  different  companies  by  the  Irish  Society        ]83(>. 

before  the  bill  was  filed.  ['This  is  a  Itrahsaction  riot  \   skinners' 

likely  to  recur,  —  a  transaction  which   was   known  to  \  Company 

the  parties  at  the  time  when  they  instituted  these  pro-    ■     1^%^ 

ceedings,  and  which  does  not  appear  from  the  answer       Society. 

to  have  met  with  any  resistance  from  any  of  the  com- 

panies  to  whom  the  communication  was  made.     With-  /"H/^' 

out,  therefore,  entering  into  the  question,  whether  in  the 

situation  in  which  the  Irish  Society  stood,  as  a  sort  of 

patron  and  protector  of  the  interests  of  the  inhabitants 

of  Coleraine  and  Londonderry^  it  became  them  to  expend 

the  sum  of  money  in  question  for  the  fpurpose  of  re* 

storing  to  the  freemen  of  Coleraine  the  right  which  others 

had  usurped  from  them,j — and  it  turns  out  from  the 

answer  that  the  expenditure  was  successful  in  restoring 

these  freemen  to  their  rights;  —  without  entering  into 

that  question,  it  cannot  possibly  form  a  ground  upon 

which  the  jurisdiction  of  this  Court  ought  to  be  exercised 

by  way  of  interlocutory  order. 

If  the  Irish  Society  had  not  stood  in  the  situation  in 
which  they  do  stand,  —  if  they  had  been  more  in  the 
nature  of  private  trustees  than  they  appear  from  these 
proceedings  to  be,  it  is  impossible  that  trustees  con- 
stituted by  the  authority  which  established  this  society, 
should  be  removed  by  an  interlocutory  order  upon  such 
a  complaint  as  is  made  upon  the  present  bill.  What 
I  have  already  stated  will  be  sufficient  to  shew  the 
ground  upon  which  I  proceed  in  refusing  this  applica- 
tion, and  refusing  it  with  costs. 


/ 


The  proposed  minutes  for  the  order  upon  the  motion     -^^''<^*  is- 

in  this  case  were  spoken  to.  mo"non  by  the 

Mr.   Plaintiff; 
grounded 
upon  the  Defendant's  answer,  documents  therein  shortly  stated  have  been  read 
from  copies  in  which  they  are  set  out  at  length,  an  order  dismissing  the  moUon  with 
costs  will  not  entitle  the  Defendant  to  the  costs  of  such  copies. 
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Mr.  Knigke,  for  the  Defieiidnt%  suggested,  thel  the 
order  should  be  expressed  to  be  made  upon  reeding  the 
answer,  and  the  docoments  referred  to  by  the  answer, 
and  the  affidavits  verifying  those  documents.  He  sub- 
mitted that  this  was  the  proper  and  regular  eourse  in  ail 
cases  in  which,  as  in  the  present  instance,  the  docomenta 
were  read  upon  the  hearing  of  the  motion  at  greater 
length  than  that  at  which  they  were  set  forth  in  the 
answer.  Unless  the  documents  were  mentioned  in  the 
order  as  having  been  read,  the  Defendants  would  not 
be  entitled  to  the  costs  of  the  copies  of  the  documents 
with  which  their  counsd  had  been  furnished. 


Mr.  fVigram  and  Mr.  Llm^d  opposed  the  application 
upon  the  ground,  that  if  the  documents  were  mentioned 
in  the  order  as  having  been  read,  it  would  appear  as  if 
the  motion  had  been  refused  upon  the  merits  of  the 
case ;  whereas,  the  Court  had  cautiously  abstained  firom 
expressing  any  opinion  upon  the  merits. 


The  Lord  Chancellor  (after  consulting  with  the 
Registrar  in  Court),  said  that  he  understood  from  the 
Registrar  that  it  had  been  the  practice,  not  only  through- 
out his  own  experience,  but  also  throughout  the  ex-* 
perience  of  the  other  Registrars,  that  the  order  should 
be  drawn  up  as  made  upon  reading  the  answer  and 
the  affidavits  verifying  the  documents  mentioned  in  the 
answer,  and  not  as  made  upon  reading  the  documents 
themselves,  although  those  documents  might  be  read  at 
greater  length  than  that  at  which  they  were  set  forth 
in  the  answer.  His  Lordship,  therefore,  decided  not 
to  allow  any  deviation  in  the  present  case  from  the 
usual  practice,  and  added,  that  the  copies  of  the  docu* 
ments  were  made  merely  for  the  convenience  of  counsel, 
and  were  not  absolutely  necessary,  as  the  originals  were 
in  Court. 
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IBS5. 


The  ATTORNEY  GENERAL  v.  The  Mayor,         Rolm. 
Bailiflfe,  and  Burgesses  of  LIVERPOOL.  J»«- 

Dec.U 

rriHIS  was  an  informatioQ  by  the  Attorney  General  The  Court 

-■-    at  the  relation  of  two  merchants  resident  in  Liver^  ^^\!!!^^^S!^J^ 

an  injunction 

poo^*— one  of  whom  was  also  a  burgess,-— against  the  cor-  to  restrain 
poratioQ  of  the  borough  of  Liverpool.     It  stated  that  the  ^^'^ding^to 
Defendants,  the  mayor,  bailifis  and  burgesses  of  the  bo-  <ieal  with  pro- 

to^.  .  -  ^ii/v..       pcfty,  whose 

rough  of  Ltverpool  were  a  corporation,  and  that  the  affairs  right,  if  it 

of  the  eorporation  were,  in  practice,  transacted  by  forty-  ®***^>  ^^ 
one  members  of  the  corporation,  called  the  common  theconstruc- 
oovincil,  of  which  the  mayor  and  bailifis  for  the  time  being  doubtfu?  sta- 
were  members.     That  the  corporation  was,  in  its  cor-  tute,  where 
porate  capacity,  seised  or  possessed  of  very  large  real  and  ^f  ^f ^  in- 
personal  estates,  and  was  also  indebted  to  divers  persons  junction 

1  rw^f        X  .  V  would  for 

to  a  large  amount.     That  the  corporation  was  the  patron  erer  deprive 

of  several  churches  in  the  town,  and  had  the  right  of  pre-  ^*'®"  f^*." 

'  °  ^        opportunity 

senting  the  ministers  of  such  churches,  pursuant  to  the  of  exercising 

acts  of  parliament  under  which  such  churches  had  been  ^Lcuilly  if 

founded  and  endowed ;  and  that  stipends  were  annually  n<^  irreparable 

allowed  to  the  ministers  out  of.  the  corporate  funds,  beappre- 

some  of  which  stipends  were  paid  pursuant  to  the  acts  ^fj^^^  from 

r         I.  allowing  tiiem 

of  parliament,  and  others  of  them  allowed  by  an  annual  to  proceed. 

vote  of  the   common  council.     That  the  stipends  so  hg^auth^rT 

allowed,  amounted  in  and  before   the  month  of  June  under  its 

18S5,  and  did  now  amount,  to  the  annual  sum  of  5100/.  Miction  \o"^ 

in  the  whole.  interfere  for 

the  protection 
of  property 
The  information,  after  setting  out  in  detail  the  par-  ve^^  >«  the 
.     ,  i.    1  1      .        1        I  .  I      1  .        corporation  of 

ticulars  01  the  annual  stipends  which  the  corporaticHi  a  borough 

allowed  °"r^>;i^^ 

on  the  ground  of  breach  of  trust  committed  or  threatened  after  the  parsing  of  that 
act,  although  the  time  when  the  existing  members  of  the  governing  oody  corporate 
of  such  borough  are  to  go  out  of  ofBce  may  not  have  arrived. 
Principles  of  the  Court  with  respect  to  ex  parte  injunctions. 
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18S5.        allowed  to  the  ministers  and  lecturers  of  the  several 
^j^  —'     churches,  went  on  to  state,  that  the  corporation  was 
Attorney-     named,  in  conjunction  with  the  borough  of  Uverpocl^ 
General      j^^  g^hedule  A.  of  the  5th  &  6th  W.  4.  c.  76.,  intituled. 
The  Mayor  of  «  An  Act  to  provide  for  the  Regulation  of  Municipal 
ivEAFooL.     Corporations  in  England  and  Wales:*'  and  that  it  was 
by  that  act,  amongst  other  things,  enacted  (a),  that  after 
the  election  of  the  treasurer  in  any  borough,  the  income 
and  annual  produce  of  all  the  property  of  any  body 
corporate  named  in  conjunction  with  such  borough  in 
schedule  A.  should  be  paid  to  the  treasurer  of  such 
borough ;  and  that  all  the  monies  which  he  should  so 
receive  should  6e  carried  by  him  to  the  account  of  a 
fund,  to  be  called  <<The  Borough  Fund;*'  and  that 
such  fund,  subject  to  the  payment  of  any  lawful  debt 
due  from  such  body  corporate,  and  saving  the  claims 
of  all  persons  upon  the  real  and  personal  estate  of  such 
body  corporate,  should  be  applied  to  the  payment  of 
the  salaries  of  the  mayor  of  the  borough,  and  other 
ofBcers  in  such  act  mentioned,  and  also  towards  the 
payment  of  divers  expenses  therein  mentioned,  connected 
with  the  municipal  regulations  to  be  made  by  virtue  of 
the  act,  and  with  the  police  and  administration  of  justice 
in  such  borough,  and  of  all  other  expenses  not  therein 
otherwise  provided   for,    which  should   be   necessarily 
incurred  in  carrying  into  effect  the  provisions  of  the 
act ;  and  that  in  case  the  said  borough  fund  should  be 
more  than  sufficient  for  the  purposes  to  which  the  same 
was  by  the  act  made  applicable,  the  surplus  thereof 
should  be  applied,  under  the  direction  of  the  council,  to 
the  public  benefit  of  the  inhabitants,  and  the  improve- 
ment of  the  borough;  and  in  case. the  borough  fund 
should  not  be  sufficient  for  those  purposes,  the  council ' 
of  such  borough  was  thereby  authorised  and  required 
to  order  a  borough  rate,  in  the  nature  of  a  county  rate, 

to 
(a)  Section  9S. 
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to  be  made   within   the  borough  for  the  purpose  of        1835- 
raising  so  much  money  as,  in  addition  to  such  fund,      *^^    -  —  ^ 
would  be  sufficient  for  .the  payment  of  the  expenses  to     Attornby- 
be  incurred  in  carrying  into  effijct  the  provisions  of  the      G'^neral 
act     The  information  further  stated,  that  it  was  by  the  The  Mayor  of 
said  act  provided  (a),  that  in  every  case  in  which  any 
body  then  was,  in  their  corporate  capacity,  and  not  as 
charitable  trustees,  seised,  possessed  of,  or  entitled  to, 
any  advowson,  or  right  of  nomination  or  presentation 
to  any  benefice  or  ecclesiastical  preferment,  every  such 
advowson,  and  every  such  right  of  nomination  and  pre- 
sentation should  be  sold  as  the  commissioners  appointed 
by  his  Majesty  to  consider  the  state  of  the  Established 
Church  in  England  and  Wales  might  direct;  and  that 
the  proceeds  of  every  such  sale  should  be  paid  to  the 
treasurer  of  the  borough,  and  be  by  him  invested  in 
government  securities,  for  the  use  of  the  body  corpo- 
rate;  and   that  the  annual  interest  payable  thereon 
should  be  carried  to  the  account  of  the  borough  fund. 

The  information  then  stated,  that  pursuant  to  the 
last-mentioned  enactment,  all  such  patronage  or  right 
of  presentation  to  which  the  corporation  of  Liverpool 
was  entitled  would  require  to  be  sold,  and  that  the 
corporation  was  entitled  to  hold  the  same  only  until 
the  sale  thereof  should  be  directed  by  the  commissioners. 
That  since  the  passing  of  the  act  the  Defendants  had 
formed  the  design  of  appropriating  a  large  part  of  the 
property  of  the  corporation  for  the  purpose  of  per- 
manently endowing  the  churches,  and  making  a  per- 
manent provision  for  the  ministers  thereof;  and  also  for 
the  purpose  of  augmenting  the  stipends  paid  to  these 
incumbents  or  ministers ;  and  with  a  view  to  carry  their 
design  into  execution,  they  had  determined  to  raise 
the  sum  of  105,000/.  upon  the  security  of  the  corporate 

property, 
(a)  Section  139. 
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1855.  property,  and  to  Test  die  same,  when  raised,  io  tmstoeit 
^  '«:  ^  upon  trust  to  dtride  the  rents,  dividends,  and  annual 
Attobmxt-  prodftce  among  the  incambents  of  the  chnrches  in  oer* 
GsNBEAt  |^>j^  proportions.  That  at  a  meeting  of  the  common 
The  Mayor  of  council,  held  on  the  7th  of  Naoember  kst,  it  was  r»* 
^^'^'^'^^  solved,  that  two  estates  belongmg  to  the  ootporation, 
namely,  the  SaU^house  Dock  estate,  of  the  annual  taloe 
of  nooUj  and  the  Tobacco  warehouse^  of  the  annnal 
value  of  4000^,  should  be  mortgaged  for  that  purpose. 
That  the  property  proposed  to  be  so  appropriated  was 
not,  at  the  passing  of  the  act,  and  was  not  now,  applied 
to  the  purposes  to  which  it  was  so  proposed  to  be 
applied.  That  the  Defendants,  in  furtherance  of  their 
design,  had  entered  into  n^odations  with  divers  per« 
sons  to  lend  and  advance  them  the  said  sum  of  money« 
or  portions  thereof^  on  the  security  of  a  mor^[age  of  the 
said  corporate  property  and  of  the  bond  of  the  corpor»- 
tion ;  and  that  they  had  already  raised  some  portions  of 
the  money,  and  intended  to  raise  the  residue,  unless 
prevented  by  the  injunction  of  the  Court  That  by 
virtue  of  an  order  of  his  Majesty  in  council,  pursuant 
to  the  provisions  of  the  act,  all  the  functions  of  the 
common  council,  or  then  present  governing  body  of  the 
corporation  would  cease  on  the  26th  day  of  December 
1835,  when  new  councillors  of  the  corporation  were 
directed  to  be  chosen. 

The  information  submitted  that  the  raising  of  such 
loan,  and  the  proposed  application  thereof  when  raised, 
would  be  in  direct  contravention  of  the  scope  of  the 
act  of  parliament,  and  of  the  intention  of  the  legislature 
in  that  behalf,  and  prejudicial  to  the  rights  and  in- 
terests of  the  rate-payers  of  the  borough  of  Liverpool^ 
and  of  divers  others  of  his  Majesty's  subjects  who  had 
claims  upon  the  said  borough  fund.  It  then  went  on 
to  charge  that  the  debts  owing  by  the  corporation  on 

bond 
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oond  araoimtiMl  to  792,000L  or  thereabouts,  mad  that        1885. 
die  income  of  the  coiporadon,  after  dischBfgtng  tke         '  •  '   * 
interest  of  such  debt,  the  compensation  to  deprived  func*    ATToanxT^ 
tienariei^  and  the  salaries  and  expenses  oftheoontiaii'*      Gcnseal 
ing  corporate  fanctionaries,  by  the  act  directed  to  be  1^  Msyor  of 
paid  lihepeoat)  would  be  wholly  insvifficieiit  to  answer 
and  defiray  the  expenses  of  police  and  the  administrat'ton 
of  jasttoe  by  the  act  also  directed  to  be  defrayed  oat  of 
die  loorporale  fund ;  and  which  expenses,  in  the  event 
of  the  corporate  funds  proving  insufident,  were  to  be 
paid  by  a  rate  to  be  levied  on  the  inhabitants  of  the 
borougk.     It  further  chitf^ged  that  in  case  the  Defend* 
ants  should  be  allowed  to  appropriate  any  portion  of 
the  corporate  funds  to  die  augmentation  of  church 
Kvings,  an  additional  rate  to  that  extent  would  be  re- 
quired  to  be  levied  on  the  inhabitants  of  the  borough,  to 
defray  the  expenses  by  the  act  directed  to  be  defrayed 
fiist,  out  of  the  borough  fiind,  and  in  default  thereof,  by 
a  rate  levied  as  aforesaid.     It  further  charged  that  a 
considerable  part  of  the  yearly  income  of  the  corpora- 
tion arose  from  what  were  called  town  dues  or  town 
CBstoms,  being  small  rates  payable  to  the  corporation 
upon  several  sorts  of  goods  and  merchandise  exported 
from,  or  imported  into,  the  port  of  Liverpool  /  and  that 
the  present  clear  annual  income  of  the  corporation 
derivable  from  that   source  amounted  to  the  sum  of 
85,000/*  or  theraabonts,  but  that  such  income  was  of 
a  fluctuating  and  uncertain  nature,  and  depended  upon 
the  quantity   and   kind  of  trade;   and   that  if   there 
should  be  any  considerable  falling  ofi'  in  these  dues  the 
other  sources  of  income  would  be  insufficient  to  answer 
the  interest  of  the  corporation  debt  and  to  defray  the 
other  expenses  in  the  nature  of  compensation  to  de« 
prived  corporate  functionaries    and    freemen,   which, 
according  to  the  act,  were  to  be  paid  out  of  the  cor- 
porate funds,  and  to  the  payment  of  which  the  monies 
authorised  to  be  raised  by  a  borough  rate  were  not 

.  .  applicable. 
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1835.  applicable.  The  information  farther  charged  tfuit, 
^~  j:  -^  under  the  circumstances,  it  would  be  improvident  and 
Attorney-  improper  in  the  corporation  to  contract  any  further 
Gknebal  jgjjj^  ^^gjj  jf  ^|jg  purposes  for  which  it  was  proposed  to 
The  Mayor  of  raise  mone}*  by  loan  were  not,  as  the  information  sub- 
mitted  they  were,  contrary  to,  and  m  contravention  of, 
the  scope  of  the  act  and  the  intentions  of  the  legislature 
in  relation  to  church  patronage  held  by  corporate 
bodies.  It  charged  that  the  proposed  application  of 
the  corporate  funds  was  opposed  to  the  wishes  of  the 
burgesses  of  Liverpooly  and  that  the  common  council* 
who  were  a  self-elected  body,  had  therefore,  with  frau- 
dulent  and  improvident  haste,  resolved  to  carry  their 
scheme  into  full  effect  before  the  termination  of  their 
functions,  and  before  the  election  of  a  new  council  under 
the  provisions  of  the  Municipal  Reform  Act.  It  charged 
that  such  proceedings  were  a  fraud  upon  the  act,  and  an 
abuse  of  the  powers  still  temporarily  vested  in  the  com* 
mon  council.  It  further  charged  that  the  Defendants 
at  one  time  proposed  to  obtain  the  sanction  of  the  legis- 
lature to  the  proposed  additional  provision  for  the 
ministers  of  the  churches,  and  that  they  caused  a  bill 
for  that  purpose  to  be  prepared  and  brought  into  the 
Commons'  House  of  Parliament,  which  bill  they  after- 
wards abandoned. 

The  information  prayed,  that  the  Defendants  might 
be  restraint  by  injunction  from  carrying  into  effect 
the  proposed  loans  or  levies  of  money,  and  from  bor- 
rowing and  taking  up  at  interest  any  money  for  the 
purpose  of  augmenting  the  stipends  of  the  ministers  of 
the  churches  aforesaid,  or  for  any  other  like  purpose ; 
and  from  affixing  the  common  seal  of  the  corporation  to 
any  bond,  mortgage,  or  other  instrument  for  securing 
the  repayment  of  such  monies ;  and  also  from  applying 
any  monies  which  might  have  been  already  borrowed 
or  taken  up,  or  any  other  part  of  the  corporation  funds 

to 
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to  the  augmenting  of  the  stipends  of  such  ministersi        1B35* 
or  otherwise  endowing  the  churches,  the  presentation     '  ^xh^  ^ 
to  which  belonged  to  the  corporation.  Attornby- 

OCNERAL 

V. 

The  affidavit  of  Timothy  JevonSf  one  of  the  relators,  The  Mayor  of 
verified  all  the  material  allegations  in  the  information. 
It  further  stated  that  the  relators  had  used  the  utmost 
diligence  in  calling  the  attention  of  the  Attorney-Gene- 
ral to  the  proposed  proceedings  of  the  Defendants,  and 
in  causing  the  suit  to  be  instituted ;  that  the  deponent 
had  been  informed,  and  believed  that  the  mortgage  s^ 
curities  proposed  to  be  given  by  the  Defendants  were 
in  a  state  of  considerable  forwardness;  and  that  the 
common  seal  of  the  corporation  would  be  affixed  thereto 
within  a  very  few  days,  unless  the  Defendants  were  re- 
strained from  so  doing.  Upon  the  information,  thus 
supported,  the  Master  of  the  Rolls,  on  the  14th  of  ^o* 
vember,  granted  an  injunction  ex  parte. 

The  Defendants  subsequently  filed  two  affidavits,  one 
made  by  Thomas  Poster^  the  town  clerk,  and  the  other 
by  John  Deane  Case,  the  treasurer  of  the  borough, 
and  at  the  same  time  gave  notice  of  a  motion  to  dis- 
solve the  injunction.  Mr.  Foster's  affidavit  stated  that 
since  the  passing  of  an  act  of  parliament  in  the  10  & 
11  of  JVm,  3.  by  which  the  town  of  Liverpool  was  disan- 
nexed  from  the  adjoining  parish  of  fValton,  and  formed 
into  a  distinct  parish,  its  population  had  increased  from 
5,700  to  upwards  of  165,000  persons,  and  that  in  con- 
sequence of  such  increase  the  duties  of  the  several 
ministers  had  progressively  become  more  onerous,  and 
that  it  had,  therefore,  become  necessary  from  time  to 
time  to  make  further  provision  for  the  discharge  of  such 
duties,  and  for  the  moral  and  religious  instruction  of  the 
inhabitants  of  Liverpool.  The  affidavit  proceeded  to 
set  forth  in  detail  the  various  endowments  and  additions 

Vol.  I.  N  which 
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18S5.        which  had  from  time  to  time  been  made  by  the  legisla- 
^^"■^Ji^*^     ture,  by  the  corporation  out  of  their  own  funds,  and 
Attoanby-    by  the  parish  out  of  the  rates,  with  a  view  to  provide 
General      f^^  ^|^g  ^ig^gy  of  Liverpool^  and  the  present  amount  .of 
The  Mayor  of  their  stipends  and   allowances*     It  appeared  from  the 
iTEBTooL.     gj3|^|„gnj^  ^[,3^  jj^g  present  ecclesiastical  establishment  of 
Liverpool  consisted  of  two  rectors,  four  curates,  and  ten 
other  ministers  or   lecturers,   the  aggregate  of  whose 
annual  stipends  or  allowances  amounted  to  ^\6SL     Of 
that  sum  910/.  were  derived  from  endowments  under 
the  authority  of  acts  of  parliament,  1040/.  out  of  the 
parish  rates,  (an  application  of  the    rates  which  had 
been  frequently  the  subject  of  dispute),  and  2515/.  out 
of  the  corporate  funds :  of  the  last-mentioned  sum  the 
amount  of  1865/.  had  been  granted  more  than  seven 
years  prior  to  the  passing  of  the  Municipal  Corporation 
Act,  and  the  residue  at  a  later  period.     The  affidavit 
then  detailed  the  various  proceedings  which  had  been 
of  late  years  taken  by  the  corporation  and  by  the  rate- 
payers of  Liverpool^  in  order  to  effect  a  permanent  set- 
tlement of  the  question  with  respect  to  the  provisions  for 
the  clergy;  in  particular  it  stated  circumstances  shewing 
that  the  bill  mentioned  in   the  information  as  having 
been  recently  brought  into  the  House  of  Commons, 
and  which  was  set  forth  at  length,  adopted  a  scheme 
which  was  substantially  the  same  with  the  one  now  pro- 
posed by  the  coiporation ;  and  that  that  scheme,  so  far 
from  being  unpopular  in  the  town,  was  reasonable  in  it- 
self, and  had  been  sanctioned  by  the  votes  of  a  majority 
of  the  rate  payers.     The  affidavit,  after  stating  the  con- 
ferences which  the  corporation  had  held  with  various 
members  of  the  government,  and   with   one  of  their 
parliamentary  representatives,  respecting  the  provisions 
of  the  bill,  and   explaining  the    circumstances  which 
had   ultimately  induced   them   to    abandon    it,    went 
on  to  detail  the  different  steps  taken  by  the  common 

council 
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council  subsequently  to  the  passing  of  the  Monicipul       18S5* 
Corporation  Act,  with  a  view  to  secure  a  permanent         _; 
income  to  the  clergy  of  the  town  out  of  the  corporate     Atvobhxv* 
funds«      From   the  statement  of  the  proceedings  and      Gevrrau 
resolutions  of  the  common  council,  it  appeared  that  the  The  IJbyer  «if 
plan  proposed,  and  which,  acting  under  the  advice  of   ^^•*'*®*- 
counsel,  they  were  preparing  to  adopt,  was  to  raise  the 
sum  of  105,000/.  upon  the  security  of  the  estates  men- 
tioned  in    the   information,  and   to  invest  that  sum 
at  interest;  and  that  the  annual  interest  arising  from 
the  investment,  to  the  extent  of  .4000/.,  during  the  lives 
of  the  existing  incumbents,  and  orS665/*  in  perpetuity, 
should  be  appropriated  among  the  several  clergy  in  cer- 
tain fixed  proportions,  in  addition  to  the  allowances 
which  they  were  entitled  to  receive  under  the  authority 
of  the  acts  of  parliament. 

The  affidavit  of  Mr.  Case^  after  enumerating  the 
various  particulars  of  which  the  property  of  the  corpora* 
tion  consisted,  and  the  different  sources  from  which 
its  annual  revenues  were  derived,  proceeded  to  state, 
that  the  net  income  of  the  corporation,  amounted  to 
96,000/.,  and  that  for  the  year  ending  October.  ISS^f 
there  was  paid,  on  account  of  the  corporation,  out  of 
that  income,  for  interest  on  their  bond  debt,  for  salaries 
of  officers,  for  the  allowance  to,  and  the  expenses  of 
the  mayor,  for  the  stipends  of  the  clergy  and  main- 
tenance of  the  churches,  for  taxes  and  parochial  or 
other  rates,  for  the  establishment  of  buildings  belonging 
to  the  corporation,  and  for  other  fixed  charges,  a  sum 
total  of  67,000/.,  leaving  a  residue  of  27,500/.,  which 
residue  was  expended,  with  other  monies,  by  direction 
of  the  corporation,  for  various  public .  purposes  and 
works  in  the  town.  The  affidavit  further  stated,  diat 
tlie  town  dues  had,  for  many  years  then  last  past,  been 

N  2  gradually 
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1855.  ^  gradually  increasing,  and  that  it  appeared,  that  in  tlie 
year  ending  November  l?Sl,  the  annual  amount  received 
for  such  town  dues  was  6ML ;  that  in  the  year  ending 
October  1 831,  the  amount  received  for  such  dues  waa 
^^yj^^f  47,007/.,  and  in  the  year  ending  October  1SS4»  was 

^^**'*^    50,877/. 

A  motion  was  now  made^  on  behalf  of  the  De- 
fendants, that  the  injunction  might  be  dissolved. 

Mr.  PembertoHj  Mr.  Turner^  and  Mr.  Pitman^  for 
the  motion. 

The  proceedings  of  the  Defendants  have  been  per- 
fectly open  and  straightforward  throughout;  and  no* 
thing  like  improper  motives  or  personal  misconduct, 
much  less  fraud,  can  be  imputed  to  them.  Their  object 
is  most  laudable;  the  mode  of  eflfecfing  it  has  been  the 
subject  of  great  deliberation ;  and  the  result,  if  permitted 
to  be  carried  into  effect,  will  be,  before  the  new  act  comes 
into  operation,  after  which  such  an  arrangement  would  be 
impossible,  to  secure  a  very  moderate  provision  for  the 
body  of  clergymen  to  whom  the  spiritual  instruction  of 
the  large  and  growing  population  of  Liverpool  is  by  law 
intrusted.  If  some  such  arrangement  is  not  now  con- 
cluded, the  present  incumbents,  who  have  hitherto,  to 
a  large  extent,  been  maintained  by  payments  out  of 
the  parish  rates,  and  from  the  annual  revenues  of  the 
corporation,  will  be  left  almost  wholly  unprovided  for, 
and  be  placed  in  the  situation  of  voluntary  pastors, 
dependent  for  their  support  on  the  favour  of  a  popular 
assembly,  or  on  the  eleemosynary  contributions  of  their 
congregations.  H\  besides,  by  means  of  these  addi- 
tional endowments,  an  increased  value  is  given,  as  of 
course  it  will  be  given,  to  the  church  patronage  bdong- 

ing 
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ing  to  the  corporaUon,  even  supposing  the  endowments  18S5« 
themselves  to  be  unauthorised  or  improper,  the  new  ^^^'"^ 
corporation,  and  through  them  the  town,  will  reap  the  Attornxt- 
Aill  advantage  derived  from  the  transaction ;  for  inasmuch  ^^^^^ 
as  under  the  139th  section  of  the  act  that  patronage  The  BCayor  of 
must  be  sold,  the  amount  of  the  augmentation  will  pro- 
portionably  enhance  its  market  valuer  and  the  whole  of 
the  price  must,  according  to  the  provisions  of  the  same 
section,  be  carried  to  the  borough  fund,  and,  subject  to  the 
charges  therein  specified,  be  applied  for  the  public  benefit 
of  the  inhabitants,  and  the  improvement  of  the  borough. 
This,  the^fore^  seems  anything  but  a  wasteful  and  im* 
provident  application  of  the  public  money,  especially 
if  regard  is  had  to  the  vast  revenues  of  the  corporation. 
It  is  sworn,  that,  after  defraying  the  interest  of  their 
debts,  and  the  whole  expenses  of  the  existing  establish- 
ments, including  the  present  allowance  to  the  clergy 
(which  it  is  not  intended  to  increase,  although  a  some- 
what larger  portion  of  it  will  in  future  be  thrown 
upon  the  corporate  funds),  the  clear  annual  surplus 
amounts  to  27,000/.  and  upwards,  which  sum,  with 
other  monies,  has  been  heretofore  expended,  by  di- 
rection of  the  corporation,  in  various  public  pur- 
poses and  works.  These  revenues,  too»  so  far  from 
being  fluctuating  and  uncertain,  have  been  rapidly  and 
progressively  increasing,  and  now  exceed  96,000/.  a 
year. 

It  is  unnecessary,  however,  to  consider  the  merits  of 
the  scheme,  for  it  is  thoroughly  settled  that  a  corporation 
has  precisely  the  same  right  to  deal  with  its  own  property, 
without  account  or  control,  as  any  private  individual. 
No  trace  is  to  be  fonnd  of  jurisdiction  having  been 
exercised  over  a  corporation  in  respect  of  its  property, 
either  by  this  or  by  any  other  court.     In  the  case  of 
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1835.        the  corporation   of  Carmarthen  (a),   an  attempt  was 
-  made  to  introduce  a  distinction  in  this  respect;  but 

Attoanst-  Lord  Eldon  held  it  to  be  clear,  that,  wiih  regard  to  the 
Gjeneaal  xnisapplicalion  of  the  corporation's  own  monej,  the  Court 
The  Mayor  of  could  not  interrere,  and  he  allowed  the  demurrer,  not 
giving  leave  to  amend.  The  same  principle  was  again 
expressly  laid  down  in  The  Mayor  of  Colchester  v.  Low* 
ten  (i),  and  it  has  been  more  recently  recognised  by  Sir 
J.  ILeach  in  Attorney  General  v.  Heelis.  (c)  Of  course,  if 
a  special  trust,  whether  of  a  public  or  a  private  nature, 
attached  upon  the  property,  as  in  Attorney  General  v. 
'Mayor  of  Dublin  (J),  and  Attorney  General  ♦.  Mayor  of 
Carlisle  {e)f  (the  decision  in  which  was  affirmed  by  Lord 
Lyndhnrst  on  appeal,}  the  existence  of  the  trust  would 
give  jurisdiction ;  but  no  such  trust  is  or  can  be  alleged 
here,  the  funds  now  proposed  to  be  appropriated  form* 
ing  part  of  the  general  estate  of  the  corporation.  The 
proposition,  therefore,  is  incontrovertible,  that,  with 
respect  to  property  vested  in  the  corporation  of 
a  borough  before  the  passing  of  the  Municipal  Re- 
form Act,  this  Court  had  no  right  of  interference  or 
control. 

What  alteration  then  has  the  act  introduced  ?  The 
act  doea  not,  as  has  been  supposed,  destroy  the  old  cor- 
porations and  create  new  ones  in  their  stead.  On  the 
contrary,  it  leaves  them  exactly  as  it  found  them,  only 
providing  a  new  mode  of  electing  the  dflicers,  and  enact- 
ing that,  after  such  new  election,  the  corporate  funds  shall 
be  disposed  of  and  applied  in  a  particular  manner,  ac* 

cording 

(«)  Attomey^Generat  v.   Cor-  (rj  s  Sm.  437.    So  AUomey^ 

paraiion  of  Carmarthen^  Coop,  50.  General  v.    Mayor  of  Exeter ^ 

(5)  1  r.  4>  ^.S26.  S  Ruit.  45.    ibid.  362.    9  Ruu. 

(c)  5tSm.  4  5/11.67.  395.;   see  also  9  Mod.  S87.    S 

\d)  1  Bligh  K.  5.318.  Ve9.]\xxi.  46.  19  rr«.506. 
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cording  to  the  provisions  of  the  ninety-second  section.        18S5* 

Whether  the  effect  of  the  act  is  to  convert  what  has         -,:  ' 

hitherto  been  held  as  general  corporate  property  into     ATToaiixT- 

pro)>erty  subject  to  a  trust,   may,  perhaps,   be  ques-      ^^^^^^ 

tioned;  but  assuming  for  argument's  sake  that  such  is  its  The  Mayor  of 

effect,  when  does  the  trust  first  attach  ?    It  can  only 

attach  after  the  26th  of  December  1835,  the  day  to  which 

by  the  order  in  council  the  coming  into  operation  of 

the  statute  is  postponed.     Until  that  day  arrives,  all  the 

rights  and  powers  of  the  corporation  remain  entire,  and 

exactly  in  the  same  state  as  they  were  in  before.     The 

new  is  treated  throughout  merely  as  a  continuance  of 

the  old  corporation.     There  is  not  to  be  founds  from 

the  beginning  to  the  end  of  the  act,  a  single  word  which 

diminishes  the  existing  powers  of  the  corporation  prior 

to  the  day  when   the   election  of  the   new  counc[^  is 

declared,  otherwise  than  as  these  may  be  modified  or 

affected  by  the  ninety*second  section. 

Upon  the  question  of  construction,  it  is  to  be  observed 
that  the  act  is  in  a  sense  penal,  its  object  being  hereafter 
to  remove  the  existing  functionaries  from  the  administra- 
tion of  the  corporate  property,  and  to  vest  the  manage- 
ment in  new  hands;  it  is  therefore  to  be  construed 
strictly.  It  is  besides  an  affirmative  statute,  introducing 
new  regulations,  and  enacting  that,  after  a  specified 
period,  an  alteration  in  the  law  shall  take  place,  implying 
of  course  that,  till  that  period  arrives,  the  old  law  shall 
remain  in  force;  according  to  the  sound  and  recognised 
principle  of  construction,  that  statutes  shall  not  be  pre- 
sumed to  alter  the  common  law  further  or  otherwise 
than  the  enactments  have  expressly  declared  ;  Arthur  v. 
Bokenham.  (a)  So  far,  indeed,  from  the  powers  of  cor- 
porations 
(a)  11  Mod,\A%, 
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18S5.        porations  being  either  expressly  or  by  implication  re- 
^^  stricted  during  the  interval  between  the  passing  of  the 

'  Attorkey-    act  and  the  time  of  the  declaration  of  the  new  electioOy 
\  it  is  manifest,  as  well  from  a  consideration  of  the  general 

The  Blayor'oP  scope  and  tenour  of  the  act,  as  from  a  comparison  of 
its  difierent  provisionsi  that  those  powers  must  of  ne- 
cessity remain,  and  were  intended  to  remain,  in  complete 
operation  so  long  as  the  present  council  continued  in 
office,  (a)     This   is   apparent    from   the  language    of 

the 


(a)  Upon  the  questions  of  con- 
struction and  jurisdiction,  the 
most  materisl  portions  of  the 
act  are  the  mnety^^econd,  ninetr- 
fourthy  and  ninety-seventh  sec- 
tions. The  first  of  these  has 
he«i  already  set  forth  in  sub- 
stance (p.  17S.  npri)  in  stating 
the  information.  The  ninety* 
fourth  and  ninety-seventh  sec- 
tions are  as  follows :  — 

Sect.  94.  **  And  be  it  enacted, 
that  it  shall  not  be  lawful  for 
the  council  of  any  body  cor- 
porate to  be  elected  under  this 
act  to  sell,  mortgage,  or  alienate 
the  lands,  tenements,  or  here- 
ditaments of  the  said  body  cor- 
porate, or  any  part  thereof, 
except  in  pursuance  of  some 
covenant,  contract,  or  agree- 
ment bundfid*  made  or  entered 
into  on  or  before  the  fiflh  day  of 
June  in  this  present  year,  by  or 
on  b^alf  of  the  body  corporate 
of  any  borough,  or  of  some  re- 
solution duly  entered  in  the 
corporation  books  of  such  body 
corporate  on  or  before  the  fifUi 
day  ofJtme,  or  to  demise  or  leasee 
except  in  pursuance  of  some  co- 
venant, contract,  or  agreement 
bon^fide  made  or  entered  into 


on  or  before  the  said  fifth  day  of 
Taiae,  by  or  on  the  bdialf  of  such 
body  corporate,  or  in  pursuance 
of  some  resolution  duly  entered 
in  the  corporation  books  of  such 
body  corporate  on  or  before  the 
said  fifth  day  of  June,  or  except 
in  the  cases  hereinafter  men* 
tionedy  any  lands,  tenements,  or 
hereditaments  of  such  body  cor« 
porate,  or  any  part  thereof,  or 
to  enter  into  any  new  covenant, 
contract,  or  agreement  (except 
in  the  cases  hereinafter  men- 
tioned), for  demising  or  leasing 
any  such  lands,  tenements,  or 
hereditaments,  or  any  part  there- 
of, for  any  term  exceeding  thir^- 
one  years  from  the  time  when 
such  lease  shall  be  made;  or  if 
made  in  pursuance  of  a  previous 
agreement,  then  from  the  time 
when  such  agreement  shall  have 
been  entered  into,  and  in  every 
lease  which  the  said  council  is  not 
hereby  restrained  from  making, 
there  shall  (except  in  the  cases 
hereinafter  mentioned)  be  re- 
served and  made  payable,  during 
the  whole  of  the  term  thereby 
granted,  such  clear  yearly  rent 
as  to  the  council  shall  appear 
reasonable,  without  taking  any 
fine 


CASES  IN  CHANCERY- 


185 


the  thirty-eighth  section,  which  in  eflfect  dedares  that 
the  powers  and  duties  of  the  present  members  of  the 
corporation  are  to  cease  upon  the  declaraticm  of  the 

election 


ia95. 

The 
Attosmsiw 

GsirXBAL 

V. 

The  Mayor  of 
LiTiEroot. 


fine  for  the  same:  provided 
nerertheless  that  in  every  case 
in  which  such  council  shall  deem 
it  expedient  to  sell  and  alienate, 
or  to  demise  and  lease  for  a 
longer  term  than  thirty-one 
years,  or  upon  diflerent  terms 
and  conditions  than  those  here- 
inbefore mentioned,  any  of  the 
said  lands,  tenements,  or  here- 
ditaments, it  shall  be  lawful  for 
such  council  to  represent  the 
circumstances  of  the  case  to  the 
Lords  Commissioners  of  his  Ma- 
jesty's Treasui7,  and  it  shall  be 
lawful  for  such  council,  with  the 
approbation  of  the  said  Lords 
Commissioners,  or  any  three  of 
them,  to  sell,  alienate^  and  de- 
mise any  of  the  lands,  tene- 
ments, and  hereditaments  of  the 
said  body  corporate,  in  such 
manner  and  on  such  terms  and 
conditions  as  shall  have  been 
approved  by  the  said  Lords  Com- 
missioners :  provided  always,  that 
notice  of  the  intention  of  the 
council  to  make  such  application 
as  aforesaid  shall  be  fixed  on  the 
outer  door  of  the  Town  Hall,  or 
in  some  public  and  conspicuous 
place  within  the  borough,  one 
calendar  month  at  least  before 
such  application ;  and  a  copy  of 
the  memorial  intended  to  be 
sent  to  the  said  Lords  Com- 
missioners shall  be  kept  in  the 
town  clerk's  ofiice  during  such 
calendar  month,  and  shall  be 


freely  open  to  the  inflection  of 
every  buigess  at  all  reasonable 
hours  during  the  same.** 

Sects?.  ~  And  be  it  enacted, 
that  it  shall  be  lawful  for  the 
council  first  to  be  elected  in  any 
borough  under  the  provisions  of 
this  act  to  call  in  question  ril 
purchases,  sales,  leases,  and  d^ 
mises  not  made  in  punuance  of 
some  such  honi  fidt  covenant, 
contract,  igrecment,  or  reso- 
lution made  or  entered  into  as 
aforesaid  before  the  said  fifU)  day 
of  June,  and  all  contracts  for  the 
purchase,  sale,  lease,  or  demise 
of  any  lands,  tenements,  and 
hereditaments,  and  all  divisions 
and  appropriations  of  the  monies, 
goods,  and  valuable  securities,  or 
any  part  of  the  real  or  personal 
estate  of  which  on  or  before  the 
5th  day  of  Jrnie  in  this  present 
year  the  body  corporate,  of  which 
they  are  the  council,  whether  in 
their  own  right  or  as  trustees  for 
charitable  or  other  purposes,  was 
seised  or  possessed,  which  shall 
have  been  made  or  contracted 
between  the  said  fifth  day  of 
June  and  the  day  of  the  de- 
claration of  the  election;  and 
for  that  purpose^  if  it  shall  ap- 
pear to  the  said  council  that 
there  is  ground  for  believing 
that  any  such  purchase,  tale, 
lease,  or  demise^  or  such  con- 
tract, or  such  divMton  or  appro- 
priation 
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I8S5.  dectioD  of  the  fi^  council,  under  the  pronsion*  of  the 
'  ^_^  '  act ;  and  the  same  inference  is  to  be  drawn  From  the  fifty- 
Attokmst-    eighth  section,  which  profides  for  the  manner  in  which 

The  Mayor  of 

LlTXEFOOL. 


priation  of  the  premisefl  was 
Gollusively  made  for  no  consi- 
deration, or  for  an  inadequate 
consideration,  it  shall  be  lawful 
for  the  council  of  such  borough, 
at  any  time  within  six  calendar 
months  next  after  the  first  elec- 
tion of  councillors  under  this 
act  shall  have  been  declared  in 
such  borough,  upon  notice  of 
their  intention  being  first  given 
in  the  London  Gazette^  and  also 
affixed  on  the  outer  door  of  the 
Town  Hall,  or  in  some  public 
pUce  within  the  borough,  to 
cause  the  value  of  the  lands, 
tenements,  hereditaments,  and 
premises  in  question,  to  be  in- 
quired of  and  found  by  a  jury 
of  twelve  indifierent  men  of  the 
county  in  which,  or  adjoining  to 
which  in  the  case  of  Benvkk- 
upon^Tweed,  and  of  all  counties 
of  cities  and  towns  corporate, 
such  lands,  tenements,  heredita- 
ments, or  premises  do  lie;  and 
in  order  thereto,  the  said  council 
is  empowered  to  summon  and 
call  before  such  jury  all  persons 
having  the  custody  and  posses- 
sion of  any  deed  or  agreement 
concerning  the  said  lands,  tene- 
ments, hereditaments,  and  pre- 
mises made  or  entered  into  since 
the  said  fifth  day  ofJune^  and  to 
cause  all  such  deeds  and  agree- 
ments to  be  produced  before 
the  said  jury,  and  examined  by 
•them,   and  to    examine    upon 


oath  every  person  who  shall  be 
thought  necessary  to  be  exap 
mined  (which  oath  the  mayor 
is  hereby  empowered  to  ad- 
minister) ;  and  the  council  shall, 
by  ordering  a  view  or  otherwise, 
use  all  lawful  means  for  the  in- 
formation, as  well  of  themselves 
as  of  the  said  juiy,  in  the  pre- 
mises, and  the  jury  shall  find  the 
value  of  the  said  lands,  tene- 
ments, hereditaments,  and  pre- 
mises, and  the  consideration 
which  shall  have  been  given,  and 
also  that  which  ought  of  right  to 
have  been  given  for  the  purchase, 
sale,  lease,  demise,  or  appropri- 
ation thereof,  according  to  the 
terms  of  such  purchase,  sale,  lease, 
demise,  contract,  or  appropri- 
ation, and  taking  into  account  all 
the  circumstances  under  which 
the  same  shall  have  taken  place; 
and  if  the  jury,  by  their  oaths, 
shall  find  that  no  consideration, 
or  a  consideration  less  than  that 
which  they  shall  have  so  found 
to  be  the  value  which  ought 
therefore  to  have  been  given, 
shall  have  been  collusively  given 
or  contracted  to  be  given  by  the 
terms  of  any  such  purchase,  sale, 
lease,  demise,  contract,  or  ap- 
propriation, the  party  to  such 
purchase,  sale,  lease,  demise, 
contract,  or  appropriation,  shall 
have  his  option  either  to  re- 
convey  and  restore  the  lands, 
tenements,  hereditaments,  and 
premises 
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the  powers  and  duties  of  the  new  council  are  to  com- 
mence and  be  exercised.  But  if  any  doubt  remained 
upon  that  point  it  is  completely  set  at  rest  by  reference 

to 
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premises    in    question,  and   to 
abandon  the  contract  to  which 
he  shall  have  been  party,  upon 
receipt  in  each  case  of  the  con- 
sideration, if  any,  which  he  shall 
have  given  for  the  same,  or  to 
give,  therefore,  in  each  case  such 
additional  consideration,  so  that 
the  whole   consideration  given 
shall  be  that  which  ought  of 
right  to   have   been   given,  so 
found  by  the  jury  as  aforesaid; 
and  in  every  such  case  as  last 
aforesaid  the  additional  contdder- 
ation  given,  or  to  be  given,  shall 
be  endorsed  on  the  original  deed 
or  conveyance,   and  unless  he 
shall  do  so  within  one  calendar 
month  next  after  the  finding  of 
the  jury,  every  such  purchase, 
sale,  lease,  demise,  contract,  and 
conveyance  shall   be  absolutely 
void   and    of    none    effect    as 
against  the  said  body  corporate 
and  their    successors;    and    in 
every  case  in  which  any  such 
contract  shall  have  been  aban- 
doned as  aforesaid,  or  in  which 
any  such  purchase,  sale,  lease, 
demise,  contract,  or  conveyance 
shall  become  void  and  of  none 
effect  under  the  provisions  of 
this  act^  the  party  who  would 
otherwise  have  had  the  benefit 
of  the  same  shall  be  remitted  to 
his  former  estate,  title,  and  in- 
terest (if  any)  in  the  premises,  as 
if  no  such  contract,  purchase, 
sale,  lease,  or  demise  had  been 


made  or  entered  into;  and  for 
summoning  and  returning  such 
juries,  and  for  imposing  fines  on 
the  sheriff,  his  depnty,  bailiff,  or 
agent,  and  on  the  persons  sum- 
moned and  returned  on  the  said 
jury,  and  on  any  person  required 
to  give  evidence,  who  shall  In 
this  behalf  contravene  the  pro- 
visions of  this  act,  the  council  ot 
every  such  borough  shall  have 
all   the   powers  given    in    that 
behalf  to  the  trustees  or  com- 
missioners of  any  turnpike  road, 
by  an  act  made  in  the  third  year 
of  his  late  majesty  George  the 
Third,  intituled,  ^  An   Act  to 
amend  the  general  laws  now  in 
being    for   regulating    turnpike 
roads  in    that   part    of   Greai 
Britain  called   England;**   and 
all  the  costs  of  the  said  jury,  and 
of  all  witnesses  tendered  by  the 
said  council    to   be    examined 
before  the  said  jury,  shall    in 
every  case  be  borne  by  the  coun« 
cil  and   paid  by   the    borough 
fund :     Provided    nevertheless, 
that  it  shall  be  lawful  for  his 
Majesty,  if  he  shall  think  fit,  by 
the  advice  of  his  privy  council^ 
upon    petition   to   him  setting 
forth  the  special  circumstances 
under  which  any  purchase,  sale, 
lease,  demise,  contract,  or  ap* 
propriation  of  any  of  the  said 
lands,  tenements,  hereditaments, 
and  premises  shall   have  been 
made  since  the  said  fifth  day  of 
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1895.       to  the  provisions  of  the  ninety-seventh  clause :  for  what 
'^u^       could  the  legislature  meaui  when  it  pointed  out  a  special 
Attoenkt-    mode  by  which  the  new  council  might  call  in  question 
^9,^^^      acu  done  between  the  passing  oF  the  statute  and  the 
The  Mayor  of  day  when  the  election  oF  the  new  council  should  be  de- 
clared, if  the  old  council  were  not  to  have  power  in  the 
interval  to  do  the  act  which  the  ninety-seventh  section 
enables  their  successors  to  call  in  question  ?    Again,  the 
sixth  section,  which  fixes  the  style  and  defines  the  powers 
of  the  new  corporations,  taken  in  conjunction  with  the 
ninetyofourth  section,  which  restricts  the  new  councils 
from  alienating  except  in  the  cases  and  to  the  extent 
therein  mentioned,  amounts  to  a  l^islative  declaration 
that  the  old  corporations  retain  power  to  alienate.  Why 
should  the  new  council  be  restrained  from  alienating 
except  in  a  particular  mode  and  under  particular  pro- 
visions, if  they  were  to  have  only  such  powers  as  their 
predecessors  possessed,  and  if  those  predecessors  had  no 
power  to  alienate  ? 

It  is  clear,  therefore,  upon  the  aa  of  parliament  that 
down  to  the  26th  day  o(  Decembernext^  the  uncontrolled 
right  remains  in  the  corporation  to  alienate  their  pro- 
perty at  their  own  discretion.  Any  other  construction 
would  have  this  absurd  and  mischievous  consequence, 
that  during  the  interval  between  the  passing  of  the  act 
and  its  coming  into  operation,  the  corporation  would 

Jttfitf,  to  order  that  the  same  shall  think  fit,  to  enlarge  the  time 
not  be  called  in  question;  and  in  within  which  (in  case  his  Ma^ 
such  cose  as  last  aforesaid  the  jesty  shall  not  think  fit  to  make 
same  shall  not  be  called  in  ques-  such  order  as  aforesaid)  the 
tion  or  set  aside^  or  afiected  council  may  have  power  as  afore* 
under  the  provisions  of  this  act :  said  to  call  in  question  any  pur- 
Provided  always,  that  in  every  chase,  sale,  lease,  demise,  oon- 
case  in  which  such  petition  shall  tract,  or  appropriation  referred 


have  been  presented,  it  shall  be      to  in  such  petition." 
lawful  for  his  Majesty,  if  he  shall 


have 


CASES  IN  CHANCERY.  189 

have  no  authority  to  administer  the  property  netted  in        ISS6* 
them  even  Tor  the  most  important  or  necessary  purposes.      "^   Th"^ ' 
Tlieir  sales,  grants,  leases,  and  appropriations,  would     ArTomKar- 
all  be  equally  illegal  and  void.     No  such  consequence^      Gehziux 
however,  was  contemplated  by  the  legislature,  which  TheMsyorof 
obviously  considered  that  every  thing  was  to  remain  in        ^**»«*- 
the  mean  time  exactly  as  before^  as  far  as  the  powers  of 
the  corporation  over  their  property  were  concerned: 
and  this  is  conclusively  proved  by  the  provisions  of  the 
ninety-seventh  clause,  the  very  clause  which  has  been 
supposed  to  alter  the  character  and  rights  of  these  De- 
fendants, and  by  converting  them  from  absolute  and 
irresponsible  owners  into  mere  trustees,  to  make  them 
liable  to  the  jurbdiction  of  the  Court.     What  was 
contemplated,  and  has  in  fact  been  provided  for,  was 
ihis: — the  legislature  foresaw  a  possibility  that  during 
the  interval  before  the  new  council  came  into  office, 
the  corporations  might   act  in   contravention  of  the 
scope  of  the  act  of  parliament;  that  they  might  make 
fraudulent  leases  and  grants,  sales  for  inadequate  con- 
sideration,  and   appropriations  for  private  purposes; 
and  to  guard  against  that  mischief  a  particular  course 
is  prescribed  by  which  all  such  proceedings  may  be 
impeached.    Improper  and  collusive  transactions  sub- 
sequent to   the  passing  of  the  act  are  liable  to  be 
challenged  and  set  aside  upon  certain  terms;  subject, 
however,  to  the  control  of  the  King  in  council,  to 
whom  is  given  authority,   upon  a  proper  case  shewn, 
to  interfere  for  the  protection  of  the  parties  interested, 
and  to  approve  and  ratify  the  acts  of  the  old  coun- 
cils.    The  right  to  rescind   transactions  is  not  given 
absolutely  and  in  all  cases,  but  only  where  they  are 
fraudulent  and  collusive,   or  entered  into  for  inade- 
quate  consideration.    The  reason   is  obvious:    there 
might  (as  in  this  very  case)  be  appropriations  for  pur- 
poses  of  public  utility,  which  although  the  succeeding 

council 
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1835.  council  should  refuse  to  sanction  them,  |re  highly 
'  -  ■  ^  expedient  and  proper  in  themselves;  and  this  dis- 
Attornst-  cretionary  authority  therefore  has  been  vested  in  the 
Gknrkal  Privy  Council,  to  save  the  parties  from  a  vexatious  ex- 
The  Mayor  of  ercise  of  the  right  of  challenge  which  belongs  to  the 
LiTBapoou  jj^^  councils.  If  this  provision  in  the  act  had  been,  as 
it  ought  to«  have  been,  distinctly  called  to  the  attention 
of  the  Court  at  the  time,  an  ex  parte  injunction  would 
never  have  been  granted ;  for  the  application  sought  to 
interpose  the  authority  of  this  Court  between  the  judg* 
ment  of  the  corporation  of  Uverpooly  and  the  sanction 
of  the  King  in  Council,  and  was,  in  reality,  an  attempt 
to  transfer  the  jurisdiction  from  that  tribunal,  which 
under  the  special  provisions  of  the  act  is  alone  to  have 
cognisance  of  the  matter,  to  one  of  the  ordinary  tri- 
bunals, which,  until  the  recent  Municipal  Corporation 
Bill  passed  into  a  law,  had  no  right  whatever  to  inter- 
pose.  Up  to  the  passing  of  the  Municipal  Reform  Act 
this  Court  ex  concessis  was  without  jurisdiction.  The  act 
then  supervened,  and  created  a  new  and  peculiar  jurisdic- 
tion. But  that  cannot  vest  in  the  Court  of  Chancery  a 
general  jurisdiction  over  the  subject-motter,  any  more 
than  in  the  case  of  turnpike  acts  and  inclosure  acts, 
where  commissioners  are  appointed  to  adjudicate  upon 
diaiputes  and  settle  conflicting  claims ;  Vernon  v.  Biack^ 
erhjf.  (a)  The  object  of  the  legislature  was,  that  any 
abuses  committed  by  the  existing  corporations  during  the 
interval  in  which  their  powers  were  to  continue  in  force, 
should  be  examined  into  and  corrected  in  one  parti- 
cular form  and  mode  and  in  no  other ;  and  the  Court 
by  interfering  here  will  directly  defeat  that  object,  in 
other  words,  will  be  employing  its  authority  to  con- 
travene the  whole  scope  and  purpose  of  the  act  of  par- 
liament in  that  respect 

So 
(a)  S  Aik.  144.  and  i7am.  577. 
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So  far,  indeed,  from  this  being  a  fraud  upon  the  scope        18S5. 
of  the  act  of  parliament  (which  is  the  only  equity  alleged     *^ "   - '    ' 
upon  the  information),  the  present  attempt  is  itself  the    Attoewit- 
very  thing  that   is   denounced.      Even  if  there  were,      Gehkeal 
what  there    is  not,    a    doubt   as  to  the   operation    of  The  Mayor  of 
the  ninety-seventh  clause,  with  reference  to  the  question        ▼s^'ool. 
of  jurisdiction,  is  this  a  case  in  which  the  Court  will 
interfere,  upon  motion,  when  the  result  of  that  interfer- 
ence will  be  actually  to  prevent  the  question  from  being 
ever  tried  at  all.      It  is  by  no   means  unlikely  that 
the  Court   may  find  itself  incompetent  to  grant  any 
^  relief  at  the  hearing ;   for  it  is  perfectly  clear  that  if 
the  endowment,  aftei^being  made,  receives  the  sanction 
of  the  King  in  Council,  this  Court  could  never  after- 
wards attempt  to  rescind  it.     Is   the   Court  then   to 
grant  an  interim  injunction  to  prevent  a   thing  from 
being  done,  which,  after  it  has  been  done,  the  Court 
may  not  have  authority  to  set  aside  ?     In  such  a  case 
can  it  safely  or  properly  interfere  by  an  interlocutory 
order?     What  mischief  can  arise  from  dissolving  the  in- 
junction, assuming  that  the  Court  had  authority  to  grant 
it  ?     Every  one  who  is  a  party  to  the  proposed  mort- 
gage and   investment  will  of  course   be   so  with  full 
notice,  and  will  be  subject  to  all  the  equities  (if  any) 
which  may  arise  from  the  character  of  the  transaction. 
The  transaction  may  be  impeached,  if  not  by  a  suit  in 
this  Court,  at  all  events  in  the  mode  pointed  out  in  the 
ninety-seventh  section;  and  if  impeached  with  success, 
the  property  alienated  will  be  recovered,   and   every 
thing  restored  to  its  former  state.     Is  there  any  instance 
in  which  the  Court  has  interfered  to  prevent  the  transfer 
of  the  legal  estate,  where  the  party  to  whom  a  fraud  is 
imputed  in  giaking  such  transfer  alleges  that  he  has  a 
title  to  the  estate  ?      In  the  case   of  a  trustee  of  un- 
questioned solvency  making  what  is  alleged  to  be  an 
improvident  sale,  will  the  Court  grant  an  injunction 
to  restrain  the  sale*  unless  it  is  shewn   that  irrepa* 

rable 
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^?^^*  ^  i«ble  injuiy  mast  otherviae  ensue?  The  trustee,  if 
guilty  of  a  breach  of  trust,  will  still  be  answerable 
to  his  cestui  que  trust  for  the  damages  sustained; 
Pecheil  y.  Fender,  ^a)  This  summary  protection  is 
Ia^m^ox!^^  purely  discretionary,  and  jio  circumstances  appear,  either 
in  the  conduct  of  the  relators,  who  have  been  guilty  of 
considerable  laches  in  coming  forward  with  their  com* 
plaint,  or  in  the  nature  of  the  case  stated  on  their 
information,  which  entitled  them  to  any  injunction^ 
much  more  an  ex  parte  injunction,  or  which  would  now 
justify  the  Court  in  deciding  tliat  the  injunction  they 
have  obtained  should  be  continued. 

Mr.  Bkkersteth  and  Mr.  Booths  in  support  of  the  in- 
junction. 

It  is  unnecessary  to  discuss  the  conduct  of  the  De- 
fendants, or  the  propriety  of  the  particular  appropriation 
which'tbey  propose  to  make  .for  the  endowment  of  the 
clergy  of  Liverpool.  These  may  be  assumed  to  be 
strictly  correct  and  laudable,  and  yet  it  will  by  no 
means  follow  that  the  Defendants  are  justified  in  the 
measures  they  intend  to  adopt,  or  that  the  Court  will 
dissolve  the  injunction  and  leave  them  at  liberty  to  carry 
their  plan  into  execution.  The  question  is  strictly 
one  of  right;  but  for  the  purpose  of  considering  it  fairly, 
it  is  material  to  see  what  is  here  attempted  to  be  done. 
According  to  the  resolutions  of  the  common  council,  it 
is  proposed  to  grant  out  of  the  corporation  funds  for 
the  stipends  of  the  clergy  of  the  town  various  sums 
of  money,  aipounting  in  the  whole  to  4000/.  a  year, 
during  the  lives  of  ^e  present  incumbents,  and,  after- 
wards, to  S665/.  ayeap  The  latter  sum  is  to  be  charged 
in  perpetuity  bn  the  ^estates  of  the  corporation,  and  it 

exceeds  by  1806/.  ftie  sum  of  1865/.  which  would  for 

ioi  ' '   ' 
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the  present  be  charged  on  those  estates  by  virtue  of  the        I8S5. 
act  of  parliament.     Assuming,  as  is  probable»  that  the  _j^-^ 

annual  payments  voted  by  the  corporation  prior  to  the  Attosksv* 
year  1828  will,  under  the  sixty-eighth  section  of  the  act,  C^KNKaAt 
be  secured  by  bond  to  the  existing  incpmbents  for  their  The  Mayor  of 
lives,  the  result  is  to  increase  the  annual  charge  on  the  '▼**w'ol. 
corporate  funds  by  1800/.,  and  to  make  the  whole  of 
that  charge  a  constant  and  perpetual  burthen;  whereas, 
subject  to  the  life  interests  of  the  present  clergy,  the 
whole  of  it  would  otherwise  be  voluntary  and  revocable. 
Heretofore  a  portion  of  the  allowance  made  to  the 
Ldverpool  clergy,  to  the  amount  of  1040/.,  has  been 
provided  out  of  the  parish  rates;  but  the  proposal 
now  is  that  the  rate-payers  shall  be  relieved  from  that 
payment,  and  that  the  future  support  of  the  clergy 
shall  be  entirely  thrown  upon  the  corporate  funds.  It 
does  not,  however,  appear  that  the  arrangement  is  to 
be  accompanied  (nor  is  it  easy  to  see  how  it  legally 
could)  by  any  provision  expressly  exonerating  the  pai- 
rishioners.  It  was  otherwise  with  the  bill  which  the 
Defendants  brought  into  parliament  and  afterwards 
abandoned;  for  there  the  release  of  the  parishioners 
proceeded  pari  passu  with  the  imposition  of  the  charge 
on  the  corporate  funds.  The  consequence  may  be,  that 
if  those  funds  are  hereafter  made  applicable  to  the  en- 
dowment of  the  clergy,  the  clergy  will  have  not  only  the 
augmentations  provided  for  them  out  of  the  corporate 
property,  but  will  continue  to  receive  as  before  the  al- 
lowances paid  them  by  the  parish.  At  any  rate  the 
present  scheme  proposes  to  charge  the  property  of  the 
corporation  with  payments  to  a  very  large  amount, 
which  the  corporate  funds  have  not  hitherto  been  made 
liable  to  pay,  but  which  have  been  discharged  out  of  the 
parish  rates. 

The   course  taken   by   the  Defendants,   after  they 

abandoned  their  bill  in  parliament,  is  instructive ;  for  it 

\oL.  I.  O  shews 
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1895.        8hew9  how  much  doubt  they  themselves  felt  as  to  the 
^-_'  propriety  and  l^iality  of  their  proceedings,  and   the 

AxToANET-  cautious  and  systematic  manner  in  which  they  have  en- 
GsMEBAL  deavoured  to  efiect  their  object  The  opinion  of 
'  The  Mayor  of  counsel,  by  which  they  hoped  to  obtain  a  sanction  to  the 
lATaspooL.  g^jjgnj^  appears  to  be  a  very  guarded  one,  for  it  con- 
cludes by  saying  that  *'  it  is  only  in  the  exercise  of  the 
discretionary  power,  vested  in  the  King  in  council  in  the 
latter  part  of  the  ninety-seventli  section  of  5  &  6  /F.  4. 
,c.76.,  that  any  such  arrangement  can  be  rendered  avail- 
ablet"  It  is  clear,  therefore^  that  what  is  here  proposed 
is  to  be  done  on  a  speculation  that  the  King  in  council 
will  prevent  the  transaction  from  being  afterwards  called 
in  question;  and  an  argument  against  the  injunction 
has  been  put  forward,  founded  upon  the  assumption  that, 
the  transaction  being  a  laudable  and  proper  one,  his 
Majesty  will  be  advised  to  interpose  and  protect  it  from 
future  challenge ;  an  argument  which,  as  it  necessarily 
^presupposes  that  means  have  been  taken  to  have  tiie 
matter  prejudged,  instead  of  being  left  open  to  a  free 
and  unbiassed  consideration  hereafter,  is  neither  very 
decorous  in  itself  nor  likely  to  be  listened  to  with  favour 
by  the  Court, 

To  look  now  a.  little  more  closely  at  the  pro- 
visions of  the  statute,  and  observe  how  far  these  are  in 
conformity  or  accordance  with  the  arrangement  which 
the  Defendants  have  been  endeavouring  to  effect,  —  the 
first  section  declares  that  so  much  of  all  laws,  statutes, 
and  usages,  and  so  much  of  all  charters,  grants,  and 
letters  patent,  now  in  force,  relating  to  the  boroughs 
named  in  the  schedules,  as  are  inconsistent  with  or  con- 
trary to  the  provisions  of  the  act,  shall  be,  and  the  same 
are  thereby  repealed  and  annulled.  The  powers  of  the 
governing  bodies  in  corporations  must  have  been  ac- 
quired under  some  grant,  charter,  or  usage ;  and  by  the 
clause  referred  to,  all  grants,  usages,  and  charters  which 

are 
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are  inconsistent  wiih  or  contrary  to  the  provisions  of  IMS* 
tba  act,  are^  from  th«  passing  of  the  act,  absolutely  '  Th%  " 
void.  Now  the  Municipal  Corporation  Act  hating  by  Attosnshw 
the  ninety-second  section  directed  the  whole  of  the  cor-  '*'"^*' 
porate  property  to  be  carried  to  the  account  of  the  The  Mayor  of 
borough  fund,  and  then  to  be  applied  to  the  Tarious  spe- 
cific purposes  therein  enumerated;  and  having,  more- 
over, by  the  ld9th  section,  treated  the  ecctesiastical 
patronage  as  a  portion  of  that  property,  directing  it  ta 
be  sold,  the  produce  to  be  invested,  and  the  Interest 
to  be  added  to  the  borougii  fund,  and  be  appKcaliie  to 
the  like  pirposes^  h  is  manifestly  inconsistent  with  the 
provisions  of  the  act,  after  so  distinct  and  specific  an 
appropriation,  that  an  uncontrolled  power  of  making 
away  with  property  so  appropriated  should  still  remain 
vested  in  the  Defendants.  Whatever  power,  therefore^ 
the  corporation  had  to  deal  with  the  property  previously^ 
•r-and  their  power  may  be  admitted  to  the  full  extent 
claimed  on  the  other  side,  -^  that  power  is  now  itiatei' 
rially  altered  and  abridged.  It  was  argued  that  ina»* 
much  as  the  applicauon  of  the  property  is  by  the  ninety- 
secsood  clause  directed  to  be  made  from  and  after  the 
appointment  of  the  treasurer  on  the  26ih  of  December 
next,  this  appropriation  has  not  yet  taken  efilect.  But 
whatever  legal  rights  may  still  be  vested  in  the  corpora- 
tion, in  this  Court  the  nature  of  the  property  is  essen- 
tially changed.  The  rights  which  parties  are  to  enjoy 
by  virtue  of  tlie  act  have  already  arisen;  an  existing 
beneficial  interest,  though  prospective  only»  has  become 
vested  in  those  upon  whom,  by  the  act,  ben^ctal  in- 
terests purport  to  be  conferred,  and  such  persons  are 
entitled  to  insist  that  nothing  shall  be  done  iu  the 
meantime  to  their  prejudice;  in  other  woi'ds,  that  no 
breach  of  trust  shall  be  permitted.  It  is  the  common 
every-day  equity  upon  which  a  cestui  que  trusty  to 
whom  a  beneficial  interest  belongs,  to  be  enjoyed  at 

O  2  a  future 
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189J.       a  ftttare  period,  calls  for  the  interpoaitioo  of  the  Court 

^-j^        to  prevent  persoas  having  the  legal  title  and  control  from 

AxTOftMSY-    80  dealing  with  the  property  as  to  defeat  his  prospeo- 

SKEEAL     ^j^^  interest.     The  trust  attached  from  the  instant  when 

The  Mayor  of  the  act  received  the  royal  assent,  though  the  right  to 

claim   the  beneBt  of  it  is  postponed   until   the   new 

oflBcers  are  elected.     Upon  this  clause^  and  upon  thb 

single  ground,  therefore,  the  jurisdiction  of  the  Court 

to  interfere  for  the  protection  of  the  cetim  qite  irutts^ 

who  are  in  this  case  of  very  numerous  and  various 

classes,  comprising  all  those  having  daims  upon  the 

borough  fund  under  the  provisions  of  the  ninety-second 

section,  is  obvious  and  complete* 

What  is  it  besides  that  the  DefendanU  propose  ?  The 
act  of  parliament  having  declared  that  the  right  of  pre- 
sentation to  all  corporation  livings  shall  be  sold,  and 
the  money  carried  to  the  borough  fund,  the  Defendants 
say,  **  we  will  appropriate  a  lai^  portion  of  our  funds 
in  endowing  churches  before  the  act  comes  into  ope- 
ration/* Now  the  legislature  plainly  intended  to  take 
church  property  and  patronage  entirely  out  of  the  hands 
of  the  corporations.  Is  it  not  then  wholly  repugnant, 
not  only  to  the  particular  provisions,  but  to  the  general 
scope  and  purview  of  the  act,  that  the  value  of  the  liv- 
ings and  of  the  right  of  presentation  to  them  should  be 
greatly  augmented  juat  before  the  time  when  the  act 
has  directed  that  they  shall  be  disposed  of  altogether? 
What  right  have  the  Defendants  to  fetter  their  succes- 
sors in  a  way  in  whiph  they  have  never  attempted  to 
fetter  themselves  ?  What  right  have  they  thus  to  anti- 
cipate the  dbcretionary  power  which  the  legislature  in« 
tended  should  be  vested  in  the  new  council,  with  re- 
spect to  the  application  of  the  surplus  of  the  borough 
fund,  **for  the  public  benefit  of  the  inhabitants  and 
improvement  of  the  borough,"  especially  by  a  pro- 
ceeding 
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ceeding  which   will    deprive    their   successors  of  all        f8S5« 
legitimate*  control,  and  will  devote  the  property  in  per-         j^kt 
petuity  to  purposes  wholly  foreign,  if  not  repugnant,    Attornxt* 
to  the  objects  sought  to  be  effected  by  the  act?     The      ^'"J^^^ 
thing  proposed  to  be  done,  therefore,  is  not  only  a  The  Mayor  of 
breach  of  trust  with  reference  to  the  parties  interested 
in  the  due  administration  of  the  property  which  is  here- 
after to  constitute  the  borough  fund,  but  is  also  directly 
in  fraud  and  contravention  of  the  provisions  and  spirit 
of  the  act  of  parliament. 

It  is  said,  that,  even  assuming  the  case  of  fraud  and 
breach  of  trust  to  be  established,  this  Court  has  no  juris- 
diction; because  a  special  and  extraordinary  remedy 
has  been  provided  by  the  ninety-seventh  section,  namely, 
by  a  particular  course  of  proceeding  to  be  adopted  by  the 
new  corporation,  subject  to  the  veto  of  the  King  in 
council,  and  that  that  remedy  of  necessity  excludes  every 
other.  Even,  however,  if  this  were  a  case  falling  within 
the  ninety-seventh  section,  it  would  not  follow  that  the 
special  remedy  should  have  the  effect  of  depriving  this 
Court  of  the  jurisdiction  which,  by  the  constitution,  is 
inherent  in  it  wherever  a  trust  is  attempted  to  be  vio^ 
lated,  or  a  duty  attaching  upon  property  sought  to  be 
evaded.  But,  in  point  of  fact,  that  section  has  no  ap* 
plication  to  the  present  case.  It  will  be  found,  upon  a 
careful  comparison  of  the  language  of  the  ninety- 
seventh  section  with  the  clauses  which  immediately 
precede  it,  and  with  reference  to  which  it  mast  be  con« 
strued,  that  the  word  appropriation^  which  several  times 
occurs  in  that  section,  and  is  the  only  term  under  wbi«h, 
if  at  all,  the  proposed  act  of  the  Defendants  could  be 
comprehended,  was  never  intended  to  describe,  and 
can  have  no  application  to,  an  appropriation  of  the 
peculiar  kind  which  the  Defendants  are  now  so  eager 
to  eff*ect.  The  appropriations  there  spoken  of  are  mere 
alienations  of  corporate  property,  made  coUusively  for 

OS  no 
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IMA'  no  consideration,  or  for  inadequate  considemlioB,  All 
^ '  ^  '     the  proviaions  with  respect  to  the  summooing  a  jurjr, 

Attornst*    and  the  aetting  a  value  upon  the  property  alienated,  and 

GjEMXftAi»      ^^  putting  the  parties  in  statu  fuo,  are  obviously  quite 

Hie  Mayor  ci  inapplicable  to  the  case  now  before  the  Court.     How 

LiTsarooL.  ^^j^  ^^  intended  mortgagees  of  the  Saltiouse  Dock 
estate,  for  instance^  be  nacle  answerable  to  the  new 
council  under  the  provisions  of  the  ninety-seventh 
section  ?  They  would  be  persons  who  had  given  full 
value  for  their  mortgage,  so  that  the  transaction  could 
not  be  challenged  upon  the  ground  of  want  of  consider- 
ation; and  with  respect  to  the  mortgage  money,  although 
in  one  sense  the  appropriation  of  it  might  be  said  to 
be  made  without  consideration,  in  so  &r  as  no  pecu* 
niary  value  would  be  given  for  it  by  the  clergy,  it  could 
not  with  propriety  be  called  collusive.  From  these 
consideradons  it  is  manifest  that  the  ninety-seventh 
section,  and  the  special  remedy  thereby  provided, 
cannot  apply  here.  Ancf  the  right  to  impeach  and  set 
aside  transactions  which  are  contrary  to  the  provisions 
of  the  act  of  parliament,  being  distinctly  conferred  upon 
the  new  council,  no  other  mode  remains  in  which  that 
can  be  effectually  done  except  the  one  to  which  the 
relators  have  been  advised  to  resort,  by  coming  before 
the  ordinary  tribunal  in  which  breaches  of  trust  are 
inquired  into  and  restrained. 

That  the  charges  of  unfairness  and  delay  imputed  to 
the  relations  are  utterly  unfounded,  will  suflSciently 
appear  by  reference  to  the  manner  in  which  the  relators 
have  stated  their  case  upon  the  information,  and  by 
reference  also  to  the  dates  of  the  several  steps  taken  by 
the  Defendants  in  the  prosecution .  of  their  plan,  and 
their  proceedings  in  the  suit  itself. 

Mr.  Pembertofit  in  reply. 

The 
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The  Master  of  He  Rolls.  l8S5w 

This  case  came  before  me  upon  an  application  to  dis<^         The 
solve  an  injunction  which  had  been  obtained  ex  parte.      Gwnj!^ 
The  state  of  the  property  in  question  (and  it  is  property  •• 

alone  to  which,  sitting  as  a  judge  in  equity,  I  can  look)  Livsafoou 
was  this :  —  The  corporation  ^of  Liverpool  had  very  Dee.  i. 
large  possessions,  and  the  town  being  built  within  the 
limits  of  the  parish,  which,  in  its  original  constitution, 
had  nothing  but  the  ordinary  revenue  for  its  clergymen, 
of  course  that  was  found  extremely  inadequate  to  sup- 
port the  clergy  of  a  town  so  populous  as  Liverpool  has 
of  late  years  become.  It  appears  that  several  churches 
and  cha}iels  have  been  erected,  the  ministers  of  which 
have  been  maintained  in  various  different  ways,  and 
among  others  the  corporation,  out  of  their  own  funds, 
have  from  time  to  time  provided  means  for  the  support 
of  the  several  ministers.  Many  of  these  provisions, 
having  been  made  more  than  seven  years  before  the 
passing  of  the  Municipal  Corporation  Act,  are  pro- 
tected by  a  special  clause  in  the  act  (a),  so  far  at 
least  as  the  present  incumbents  are  concerned,  whiW 
others,  which  have  been  made  since,  are  not  within  the 
protection  of  that  clause.  It  appears  also  that,  before 
the  passing  of  the  Municipal  Corporation  Bill,  various 
attempts  were  made  to  bring  about  a  permanent 
arrangement  between  the  parish  and  the  corporation, 
for  the  purpose  of  providing  for  the  future  support  of 
these  several  ministers.  Those  attempts,  however,  were 
not  successful,  and  the  Municipal  Corporation  Act 
passed,  leaving  this  properly  in  the  state  in'whkb  it  had 
been  for  several  years  previously. 

The  question  now  is  whether,  under  the  provisions 
of  that  statute,  a  ease  is  raised  which  makes  it  incum- 
bent, 

(«)  Section  68. 
O  4 
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1895.  bent  on  the  Court  to  prohibit  the  act  wbidi  the  oorpo- 

'  ration  #f  Liverpool  arc  about  to  carry  into  effect. 
ArroftHiT- 
Gbnkeal  ^g  J  i^jjy^  found  grounds  to  support  ihe  order  I  pro- 

Thd  Mayor  of  pose  to  make,  indepemieiitly  of  expressing  any  opinion 
X#ivBaf  joL.  .  g,  I  •  ■ 

on  questions  of  great  importance  which  may  arise  in 

the  construction  of  that  act,  and  on  which  I  may  pos- 
sibly be  called  upon  to  pronounce  an  opinion  hereafter, 
my  purpose  is  rather  to  state  the  difficulties  which  may 
be  supposed  to  exist  on  the  face  of  the  statute,  and  thus 
to  shew  the  grounds  on  which  my  order  proceeds,  than 
to  give  a  judicial  opinion  on  any  of  those  questions. 

The  first  section  of  the  act,  which  annuls  all  usages 
and  grants  inconsistent  with  the  subsequent  enactments, 
does  not  appear  to  me  to  affect  the  question ;  for  it  only 
does  that  at  law  which  this  Court,  in  my  opinion,  would 
have  done  under  its  general  jurisdiction,  independently 
of  any  such  provision.  I  have  no  doubt  whatever  of 
the  jurisdiction  of  this  Court  to  interfere  to  prevent  any 
thing  from  being  done  which  is  clearly  against  the  object, 
principle,  and  provisions  of  the  statute. 

The  act  then  provides,  by  the  twenty-fifUi  clause,  for 
the  election  of  tlie  aldermen  on  the  9th  of  NavemberlSSS  ; 
and  by  the  thirtieth  clause,  for  the  election  of  the  council 
on  the  1st  of  November^  from  which  time,  by  the  thirty- 
eighth  clause,  the  powers  of  the  existing  corporations 
are  made  to  cease.  The  fifty-eighth  clause  provides 
for  the  election  of  a  treasurer. 

By  the  ninety-second  section  (which  is  one  of  the  two 
important  sections  in  (he  consiideration  of  this  question) 
it  is  provided,  that  after  the  election  of  a  treasurer  all 
rents  and  interests  arising  from  the  numerous  and  va- 
rious descriptions  of  corporate  property  therein  enume- 
rated shall  be  received  by  the  treasurer,  and  carried 

to 
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to  the  borough  fund ;  and  that  out  of  this  fund  shall        MS$. 
be  paid  the  debts  due  from  the  corporation,  the  sakriet  -  '^' 

of  the  several  officers,  the  expenses  of  electing  those    Attorkw* 
officers,  and,  in  boroughs  where  sessions  are  held,  the      CtEnsaAi 
expense  of  prosecutions,  of  prisons,  of  constables,  and  The  Mayor  of 
all  other  expenses  incurred  in  the  execution  of  the  act;        v*»*<w* 
and  then  it  is  directed  that  the  surplus  shall  be  applied 
for  the  public  benefit  of  the  inhabitants  and  improve- 
ment of  the  borough ;    and  in  the  event  of  the  fund 
proving  deficient,  authority  is  given  to  the  council  to 
make  a  borough  rate  to  supply  the  defidency. 

If  that  clause  be  taken  by  itself,  and  considered  as  if 
it  stood  alone,  there  is  not,  in  my  opinion,  the  slightest 
doubt  that  it  gives  this  Court  jurisdiction  to  interfere. 
Cases  were  cited  to  shew  (what  cases  were  not  re- 
quired to  prove)  that  the  Court  has  no  jurisdiction 
over  a  corporation  which  has  control  over  its  own 
property.  But,  although  a  body  having  a  corporate 
existence  is  capable  of  acquiring  and  possessing  pro- 
perty, and  therefore  also  of  disposing  of  it ;  if  property 
is  held  by  a  corporation  as  a  trustee,  if  the  corpora^ 
tion  holds  it  clothed  with  public  duties,  the  Court  has 
always  asserted  its  right  to  interfere.  In  the  case 
referred  to  (a),  which  was  argued  in  the  House  of 
Lords,  this  proposition  was  assumed  throughout  In 
that  case  the  corporation  of  Dublin  were  trustees  of 
certain  funds  for  the  purpose  of  supplying  the  city  of 
DtAlin  with  water;  and  nobody  ever  questioned  the 
right  oF  a  court  of  equity  to  interpose  in  order  to  see 
that  the  public  duties  were  discharged,  and  that  the  trusts 
upon  which  the  corporation  held  the  property  were  duly 
performed.  Now,  under  this  act,  the  right  of  property 
in  the  corporation  is  entirely  altered.     That  which  may 

have 

(a)  AUomey-OtnertU  v.  Mayor  of  IhMn^  1  BBgh^  N.  M.  SIS. 
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1835.       have  horetoTore  coDslitotcd  their  own  property,  and 

j^  which  they  may  have  held  as  owners,  they  now  hold,  by 

AtTbsNinr*    virtue  of  the  act,  subject  to  certain  duties ;  and  it  would 

GcMSBAL      indeed  be  a  singularly  strong  case  in  which  this  Court 

n«  Mayor  of  should  refuse  to  exercise  its  jurisdiction  to  prevent  a 

violation  of  trust,  supposing  a  case  of  breach  of  trust 

to  be  made  out  against  them* 

It  is  argued  that,  even  admitting  this  to  be  the  effect 
of  the  act,  still  there  is  an  interval  during  which  the 
act  does  not  come  into  operation,  the  period  between  the 
time  when  the  act  passed  and  the  1st  of  November^  or, 
as  it  was  subsequently  fixed  by  the  order  in  council, 
the  26th  of  the  present  month,  and  that  during  the 
intermediate  period  the  corporation  are,  therefore,  left 
with  all  the  powers  whidi  they  had  before.  The  con^ 
elusion  sought  to  be  deduced  is,  that  those  who  hold 
property,  subject,  after  the  expiration  of  a  few  weeks» 
to  certain  public  trusts,  are  to  be  considered  as  now 
having  the  sole  and  uncontrolled  power  of  disposing  of 
that  property  as  they  please*  The  result  would  be^ 
that  the  corporation,  if  they  have  power  over  it  as 
property,  have  the  power  not  only  of  selling  it,  but  of 
granting  it  out  in  perpetuity  and  destroying  it;  an 
argument  which  is  quite  impossible  to  be  maintained, 
for  inasmuch  as  by  law  a  trust  is  affixed  on  this  pro* 
perty,  which  from  a  day  certain  is  devoted  to  parti- 
cular public  purposes,  although  the  trust  is  not  to 
come  into  active  operation  until  the  26tli  of  the  present 
month,  those  who  hold  the  property  in  the  meantime 
have  not  the  power  of  dealing  with  it,  except  subject 
to  the  provisions  of  the  act  which  controls  their  ori- 
ginal right  I  have  no  doubt,  therefore,  that  it  is  in 
the  power  of  the-  Court  to  interfere  on  the  information, 
in  order  to  protect  and  preserve  the  property  for  the 
purposes   pointed  out    by  the  ninety-second  section. 

Whe- 
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Whether  it  would  be  a  prudent  or  wholeiome  eXercMfl        ISSS* 

of  the  discretion  of  the  Court  to  use  that  jurUdicUon» 

is  a  totally  distinct  question;  and  I  only  advert  to 

it  now  lest  I  should  be  supposed  to  acquiesce  in  the 

doctrine  urged  at  the  bar,  that  the  Court  has  oo  juris--  The  M^for  of 

diction  to  interfere  to  prevent  property  being  dealt  with       ^ 

otherwise  than  according  to  the  intention  of  this  act* 

The  sixty-^ighth  section,  which  provides  that  all  sti- 
pends  to  ministers  which  have  been  usually  paid  for 
seven  years  prior  to  the  act  shall  be  continued,  protects 
all  payments  to  the  clergy,  except  such  as  have  been 
commenced  within  the  seven  years. 

The  ninety^lborth  is  a  prohibitory  clause,  and  intended 
for  the  protection  of  property  after  the  act  shall  ooma 
into  operation.  It  restrains  the  council  from  selling 
mortgaging,  or  alienating  any  land  (except  under  an 
agreement  or  resolution  made  prior  to  the  5th  of  Jwie 
J  835),  or  from  leasing  for  a  longer  term  than  thirty-one 
years  without  licence  from  the  Lords  Commissioners  of 
hb  Majesty's  Treasury. 

Then  comes  the  ninety-seventh  section,  which,  next  to 
tlie  ninety^second,  is  the  most  important,  and  certainly 
may  hereafter  give  rise  to  considerable  doubt.  It  autho* 
rises  the  new  council  to  call  in  question  all  appropria<* 
ttons  of  any  part  of  the  real  and  personal  estate  of  whiob 
the  corporation  were  possessed  before  the  5th  of  June 
last,  and  made  between  that  day  and  the  election  of  the 
new  council.  It  contains  various  provisions  for  ascertain-* 
ing  the  value  of  property  which  may  have  been  dealt  with 
in  the  intermediate  time,  referring  apparently,  in  this  part 
of  the  clause,  to  property  either  purchased  or  professed 
to  be  purchased ;  and  it  gives  the  party  so  purchasing 
the  option  of  taking  it  at  the  value  which  a  jury  may 

fix, 
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1895*  fix,  or  if  he  shall  refuse,  it  cancels  the  contract  altogether, 
~^j^  and  restores  all  parties  to  their  rights  as  they  existed 
Attosnbt-  previously  to  the  contract.  Then  follows  in  tlie  same 
^^  section  a  provision  reserving  to  the  King  in  council  a 
Tha  Blayor  of  power  to  prevent  the  new  council  from  proceeding  to 
call  in  question  any  purchase,  sale,  or  appropriation. 
It  was  said  that  this  proviso  related  only  to  what  was 
the  subject-matter  of  the  preceding  clauses.  Now  the 
preceding  clauses  related  to  sales  of  land  and  alien- 
ations for  value,  contracts  of  sale,  and  leases ;  but  the 
language  of  thb  ninety-seventh  section  goes  clearly 
beyond  that,  whatever  may  have  been  the  meaning  of 
those  who  framed  it.  It  enacts,  **  that  it  shall  be  lawful 
for  the  council  first  to  be  elected  in  any  borough  under 
the  provisions  of  this  act  to  call  in  question  all  purchases, 
aalesi  leases,  and  demises  not  made  in  pursuance  of  some 
such  bondJUe  covenant,  contract,  agreement,  or  resolu- 
tion made  or  entered  into  as  aforesaid  before  the  said 
5th  day  of  Jim^."— That  refers  to  sales :  —  '<  And  all 
eontracts," — which  are  the  subject  of  another  provision 
in  the  preceding  clause, — *<  and  all  contrafts  for  the  pur- 
chase, sale,  lease,  or  demise  of  any  lands,  tenements,  and 
hereditaments."  Then  comes  a  third  provision,  which 
is  not  to  be  found  in  any  of  the  preceding  clauses ;  — 
^  and  all  divisions  and  appropriations  of  monies,  goods, 
and  valuable  securities,  or  any  part  of  the  real  or  per- 
sonal estate  of  which,  on  or  before  the  5th  day  of  June 
in  this  present  year,  the  body  corporate  of  which  they 
are  the  council,  whether  in  their  own  right  or  as  trustees, 
for  charitable  or  other  purposes,  was  seised  or  possessed, 
which  shall  have  been  made  or  contracted  between  the 
said  5th  day  of  June  and  the  day  of  the  declaration  of 
their  election.''  Then  follow  the  provision  for  ascer- 
taining the  value  and  the  authority  given  to  the  King  in 
council,  which  authority  is  in  these  terms : —  <<  Provided 
nevertheless,  that  it  shall  be  lawful  for  his  Majesty,  if  he 

think 
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thiQk  fit,  by  the  advice  of  bis  privy  cooncil,  upon  peti-        1885. 
tion  to  hiRif  selling  forth  the  special  circumstances  under 
which  any  purchase,  sale,  lease,  demise,  contract,  or  ap- 
propriation of  any  of  the  said  lands,  tenements,  heredi- 
aments,  and  premises  shall  have  been  made  since  the  said  The  Mayor  of 
5th  day  of  June^  to  order  that  the  same  shall  not  be    ^'^''^^^ 
called  in  question  under  the  provisions  of  this  act.'' 

Upon  that  section  I  shall  only  observe,  that  it  un- 
doubtedly is  framed  in  words  which  may  leave  it  open 
to  considerable  discussion  what  is  its  intention  and  efiect, 
and  whether  or  not  the  subject-matter  in  question  comes 
within  its  provisions.  It  is  not  necessary  for  my  present 
purpose  to  express  any  opinion  upon  that  point 

The  189th  section  provides  for  the  sale  of  advowsons, 
and  the  payment  of  the  purchase-money,  which  is  to  be 
invested  at  interest  and  added  to  the  borough  fund* 

•  In  this  state  of  circumstances,  and  with  this  provision, 
what  the  corporation  of  Uverpool  have  proposed  to  do 
is,  beyond  all  question,  for  a  very  laudable  purpose*  It 
18  the  right  to  do  the  act  that  is  challenged ;  and  those 
who  differ  with  the  corporation  as  to  the  propriety  of  the 
act,  or  the  power  to  do  the  act,  are  certainly  entitled  to 
put  the  question  in  a  train  for  adjudication.  At  the 
same  time  it  cannot  be  supposed  that  the  corporation 
of  Liverpool  had  any  other  motive  than  a  desire  to  do 
that  which  they  thought  right  and  proper,  and  for  the 
benefit  of  the  town,  —  a  desire  to  provide  a  not  extra- 
vagant provision  for  the  ministers  under  whose  spiritual 
care  nearly  200,000  persons  are  placed,  and  the  original 
provision  for  whom  has  become  extremely  inadequate, 
in  consequence  of  the  increase  of  population,  accom- 
panied, as  that  has  been,  by  no  corresponding  htcrease 
in  the  revenues  of  the  clergy. 

Inde- 
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18S5.  Independently  of  any  question  as  to  whether  the  ne# 

' :  "  '     council  are  or  are  not  likely  to  take  the  same  view  aa 

ArroaNSY-     the  present  corporation  with  respect  to  the  propriety  of 
GfiMjBBAL      providing  for  the  clergy,  anothw  moiive  is  obviously 

Tbe  Mayor  of  suggested  by  the  provisions  of  the  act  itsdf;  for,  by 
the  ninety-second  section,  although  the  council  would 
have  a  right  of  applying  the  surplus  in  any  way  for 
the  benefit  of  the  public  (and  in  what  way  oooM  it  be 
applied  so  beneficially  for  tbe  public  as  in  providing 
adequately  for  tbe  spiritual  wants  of  the  people  ?),  it  is 
dear  that  the  right  would  not  attach  to  the  new  council 
until  after  certain  prior  acts  had  been  done  which  are 
extensive  in  their  nature;  and  although  the  funds  of 
the  corporation  are  very  large,  and  there  is  litde  pro* 
bability  of  their  being  exhausted,  it  is  undoubtedly  a 
matter  worthy  of  contest  by  those  who  take  an  interest 
in  the  future  establishments  of  the  town  of  Liverpool^ 
that,  if  means  exist  of  giving  to  thedergy  a  prior  title  in 
preference  to  the  statutory  charges,  such  means  should  be 
resorted  to  for  the  purpose  of  accomplishing  that  object 
If  what  is  now  suggested  can  be  legally  carried  into 
effect,  it  would  give  to  the  clergy  a  priority  over  the 
other  objects  provided  for  by  the  ninety-second  section ; 
if  it  cannot  be  so  effected,  they  will  still,  one  should 
hope,  obtain  the  same  provision,  but  then  that  can  only 
be  subject  to  the  fund  not  being  exhausted  by  the  other 
trasts  ibr  which  that  section  has  provided*  It  is,  there- 
fore, a  fair  subject  of  contest  between  the  parties*  The 
corporation  oS  Liverpool  say  that  means  exist  by  which 
they  can  secure  to  tlie  proposed  augmentation  of  sti- 
pends for  the  clergy  a  priority  over  tbe  other  daims.  ' 
They  can  do  so,  they  allege,  by  mortgaging  a  portion  of 
their  property  for  105,000/.,  and  by  investing  that  sum* 
and  appropriating  tbe  income  of  it  in  the  manner  pro- 
posed. On  the  other  hand,  the  individuals  at  whose 
instance  this  information  is  filed  challenge  the  right  of 

the 
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the  corporation  to  adopt  such  a  course.     Their  Ian-  1835* 

guage  to  the  corporation  is,  "  You  are  merely  holding  ^ 

now  until  the  new  council  comes  into  office,  and  you  '  ATToaxsr- 

are  not  entitled  to  d^^any  thing  with  the  property  other  ^^^^^ 

than  the  new  council  would  be  authorised  to  do."  The  Majpr  of 

lavssrooi.* 

It  is  clear  that,  if  the  Defendants  can  do  this  at  all, 
they  can  only  do  it  between  the  present  time  and  the 
26th  of  this  month,  for  on  the  26th  of  this  month  all 
their  powers  are  to  cease,  and  the  ninety-second  clause^ 
which  prescribes  the  duty  of  the  new  council,  comes 
directly  into  operation. 

It  is  not  a  matter  of  any  thing  like  certainty,  whether 
the  case  falls  within  the  ninety-seirenth  clause  at  all ; 
but  if  it  does,  then  another  question  arises,  namely, 
what  is  the  effect  of  the  provision  giving  to  the  King  in 
council  Uie  right  to  prevent  the  new  council  from  institut- 
ing any  proceeding  for  the  purpose  of  setting  aside  the 
appropriation  of  the  property  made  in  the  interval 
between  the  passing  of  the  act  and  the  time  when  the 
act  conies  into  operation  ?  Into  these,  which  ar^  both 
questions  of  very  considerable  difficulty,  it  is  not  at 
present  necessary,  nor  do  I  intend,  to  enter.  The  effect 
of  continuing  the  injunction  would  be  to  exclude  them 
from  being  ever  discussed;  for  if  I  formed  a  wrong 
opinion  as  to  the  construction  of  the  clause,  and,  acting 
upon  that  opinion,  maintained  the  injunction,  it  is  quite 
clear  that  the  Defendants  would  be  shut  out  from  the 
means  of  raising  those  questions,  and  of  having  my 
opinion  reviewed,  at  least  in  the  tribunal  of  the  last 
resort,  by  an  appeal  to  the  House  of  Lords,  because 
the  time  would  have  passed,  the  corporation  would 
have  ceased,  in  whom,  if  they  exist  at  all,  the  powers 
claimed  by  the  Defendants  are  now  vested.  It  is  ob- 
vious, therefore,  that  to  continue  the  injunction,  instead 

of 
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1885.       of  being,  as  it  ordinarily  is,  the  means  of  presemng 
~    :  ~'     rights,  would,  in  this  instance,  operate  to  destroy  them. 
Attoekbt- 

Gbnebal  Qjj  ^^  ^^j^j,  \\w\Ay  the  only  obj#ct  I  could  have  in  con- 

The  Mayor  of  tinning  the  injunction  would  be  to  protect  the  property, 
arooL.  ^^^  .^  ^  ^^  ^^  prevent  its  being  exposed  to  any  danger 
from  the  act  proposed  to  be  done.  Now  1  do  not  find,  on 
looking  through  the  aflSdavits,  that  any  danger  exists  as 
to  the  property  in  question.  105,000/*  is  a  large  sum 
of  money ;  but  the  case  is  not  put  upon  that ;  it  is  not 
put  upon  the  circumstance  of  there  being  any  danger 
from  the  mode  in  which  the  property  is  intended  to  be 
dealt  with;  and  although  the  property  be  mortgaged, 
the  mortgage  money  is  to  be  invested,  and  the  persons, 
whoever  they  may  be,  who  are  hereafter  to  administer 
that  property,  will  have  the  property  in  mortgage,  or 
will  have  the  mortgage  money  in  their  possession. 

Balancing  the  inconveniences  which  would  arise  from 
continuing  the  injunction  and  from  dissolving;  it,  I  should 
unquestionably  run  much  greater  risk  of  doing  mischief 
by  continuing  the  injunction  than  I  can  do  barm  by 
dissolving  it.  I  think,  therefore,  exercising  the  discretion 
which  is  vested  in  the  Court  in  cases  of  this  kind,  that 
my  proper  course  is  to  dissolve  this  injunction.  I  am 
induced  to  adopt  this  course  by  a  desire  not  to  exclude 
those  who  have  taken  these  proceedings  from  putting 
the  property  into  the  state  in  which  it  must  exist 
before  the  question  between  the  parties  can  be  pro- 
perly decided.  I  wish  to  guard  myself  against  being 
supposed  to  state  any  opinion  as  to  the  propriety,  mean- 
ing thereby  the  legality,  of  that  which  the  corporation 
of  lAverpool  propose  to  do,  —  for  that  their  motives 
and  object  are  laudable  nobody  can  dispute ;  but  I  do 
not  think  it  is  proper  to  prevent  them  from  taking  such 
a  course  as  will  enable  tliem,  or  those  interested  in  what 

they 
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they  are  about  to  dO|  from  trying  that  qvcstion  befo^       1835* 

^^'  The 

Attoanby* 

[His  Lordship,  with  a  view  to  the  costs,  here  entered      General 
into  a  review  of  the  circumstances  under  which  the  ex  The  Mayor  of 
parte  injunction  was  obtained,  and  came  to  the  conqlu-*        vsapool, 
sion  that  there  had  been  no  improper  conduct  or  unne- 
cessary delay  on  the  part  of  Uie  relators,    {iia  Lo^sbip 
theu  continued ;  — ] 

I  find  in  the  affidavit  fibd  in  support  of  the  inforn^<« 
ation  no  expression  throwing  any  blame  whatever  on  the 
motives  of  the  corporation ;  neither  do  I  find,  though 
tlie  relators  challenge  the  right  of  the  Defendants  to  do 
the  act,  that  they  misrepresent  any  facts.  The  most 
important  fact,  and  one  which  undoubtedly  made  it  the 
duty  of  the  Court  to  grajut  tlie  injunction  without  re- 
quiring notice  to  be  given,  was  the  allegation  that  the 
act  was  about  to  be  carried  into  effect,  and  that  within 
a  very  few  doys  the  seal  of  the  corporation  would  be 
attached  to  the  securiiies.  The  affidavit  filed  by  the 
Defendants  in  reply  does  not  controvert  that  fact  at  all : 
it  states  that  on  the  7th  of  November  the  securities  had 
been  in  preparation,  but  had  not  been  completed;  a 
statement  quite  consistent  with  the  representation  made 
by  the  relators ;  ik>  doubt  perfectly  consistent  with  truth,, 
but  certainly  not  negativing  the  fact  that  the  parties 
who  made  the  application  had  good  rea^ion  for  apply- 
ing for  an  ex  parte  order,  in  consequence  of  the  appre« 
hended  intention  of  the  corporation  to  have  the  seal 
affixed  within  a  few  days,  or  within  such  a  time  as 
would  render  it  hazardous  to  give  them  notice  of  the 
intended  application  to  the  Court.  Upon  the  represent- 
ation made  at  the  time,  and  in  the  shape  in  which  the 
ex  parte  motion  came  before  the  Court,  no  question 
has  been  raised  at  the  bar,  nor  could  any  question  be 

Vol.  I.  P  raised. 
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18S5.  raised,  as  to  the  propriety  of  the  order  then  made.  The 
motion  presented  a  case  of  the  purposed  application  of 
funds  to  objects  not  provided  for  by  the  statute,  and 
an  intention  of  carrying  that  purpose  so  immediately 
The  Mayor  of  into  execution  that  it  would  be  dangerous  to  wait  until 
notice  could  be  given. 

It  was  said  at  the  bar  that  the  Court  had  no  juris- 
diction to  interfere  in  questions  of  this  sort;  and  a  case 
in  JnstitUher  (a),  which,  1  believe,  has  been  over-ruled 
as  often  as  it  has  been  considered,  was  cited  in  support 
of  that  proposition.  It  has  become  the  invariable  prac- 
tice when  any  act  involving  breach  of  trust  is  intended 
to  be  done,  though  not  in  its  consequences  irremedi- 
able,—  where,  for  instance,  trustees  contract  to  sell, 
without  proper  care,  or  in  a  way  which  the  parties  in- 
terested consider  inconsistent  with  the  trust,  to  apply  to 
the  Court  to  prevent  them.  The  case  cited  would  go  to 
this  extent,  that  the  Court  ought  never  to  interfere. 
Parties  might  deal  with  the  property  just  as  they  pleased, 
and  while  the  suit  was  pending  no  new  right  could  be  ac- 
quired. Without  adverting  to  more  recent  authorities 
or  to  modern  practice,  the  case  of  Curtis  and  Marquis 
of  Buckingham  (6),  and  another  in  Ves(y  (c),  prove  that 
such  is  not  the  practice  at  least  of  this  Court,  whatever 
may  be  the  rule  in  the  Court  of  Exchequer. 

It  was,  therefore,  quite  of  course  to  grant  the  injunc- 
tion. A  very  wholesome  rule,  it  is  true,  has  been 
established  in  this  Court ;  that  if  a  party  oomes  for  an 
ex  parte  injunction,  and  misrepresents  the  facts  of  the 
case,  he  shall  not  then  be  permitted  to  support  the 

injunction 

(a)  Pechel  v.   Fowler,  2  AnU,  {fi)  3  V.  f  B.  168. 

549.  (c)  Echiif  V.  Bnldwin^  16  Vet. 

S6-. 
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injunction  by  shewing  another  state  of  circumstances        1835. 
in  which  he  would  be  entitled  to  it:  because  the  juris-     '      :   ^ 
diction  of  the  Court  in  framing  ex  parte  injunctions  is     ArTotNET* 
obviously  a  very  hazardous  one^  and  one  which,  though      ^kncbal 
often  used  to  preserve  property,  may  be  often  used  to  the  The  Mayor  of 
injury  of  others;  and  it  is  right  that  a  strict  hand  should        '**»o®«- 
be  held  over  those  who  come  with  such  applications.  The 
objection  here  taken   is,  not  that  the  facts  were  not 
stated,  but  that  the  whole  law  was  not  stated;  that  is. to 
say,  that  the  attention  of  the  Court  could  not  have  been 
called  to  certain  provisions  of  the  act,  which  would  have 
presented  a  different  view  of  the  case  to  the  mind  of  the 
judge.     If  fault  is  to  be  found  with  any  one,  it  is,  I 
am  afraid,  with  the  Court>  which  is  bound  to  know 
every  clause  in  every  act  that  ever  passed,  — a  degree  of 
knowledge  hardly  to  be  hoped  for.     I  never  heard  the 
rule  carried  to  this  extent,  that  the  party  applying  is 
bound  to  lay  the  whole  bw  before  the  Court*     I  do  not 
find  that  any  mis-statement  or  omission  of  any  important 
facts  was  made  on  the  present  application ;  nor  am  I  at  all 
aware,  if  the  whole  law  of  the  case,  as  Hir  as  it  can 
be  collected  from  the  act  of  parliament,  had  been  brought 
under  my  view,   that  upon  the  statement  in  the  affi- 
davit  that  the  Defendants  were  immediately  proceed- 
ing to  act,  I  should  have  thought  this  a  case  in  which 
it  was  expedient  to  permit  the  Defendants  to  go  on 
until  an  opportunity  was  given  to  have  the  matter  fully 
heard  and  discussed. 

I  have  nothing  to  do  with  any  feelings  which  may 
be  excited  in  Liverpool  on  the  subject;  the  Court 
can  only  look  to  the  question  as  a  matter  of  pro- 
perty, and  as  a  matter  of  property  this  is  the  most 
innocent  itijunction  that  could  possibly  be  granted,  as 
indeed  is  proved  by  the  fact  that  Defendants  have 
waited  fourteen  days  before  they  applied  to  dissolve  it. 

They 
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ISSJ.  Tliej  will  still  have  ample  lime  to  carry  into  effect  tbe 
plan  which  ihey  have  adoptetij  aud  which  they  have 
mloptecl  from  very  goiKl  m«>tives«  Whether  they  Iftave 
a  rif^lit  to  carry  it  into  effect  it  u  not  now  my  iiiteniion 
The  Mayor  of  to  determine ;  my  object  beiog  to  let  thtnj^s  remain  as 

TAifoou  ^j^^y  ^^  y^^ji  jjj^  important  question  can  be  regulaily 
brought  on  fijir  sotenin  argament  and  decision. 

In  many,  cases  the  Court  feeb  that,  by  granting  an 
injunction  ex^parUj  it  may  be  doing  an  act  ofeactrenM 
injusticfb  The  party  apiinst  whom  such  an  injunction 
is  granted  may  possibly  be  ex|Mised  to  tery  great  injury 
by  the  order  being  enforced ;  but  when,  as  hrre,  the 
injaoction  is  to  pretent  an  alteration  in  the  state  of 
property,  to  prevent  the  corporation  seal  from  being 
put  to  securities  until  an  opportunity  is  afibrded  of 
having  the  matter  fully  discussed,  it  is  not  in  point  of 
property  an  injunction  u-hich  can  occasion  any  mischief 
whatever. 

Under  these  circomstanres,  although,  exercising  the 
discretion  vested  in  the  Court,  1  consider  it  my  duty 
to  dissolve  the  injunction,  I  do  not  think  that  a  case 
is  made  on  which  I  can  dissolve  it  with  costs.  The 
onler  therefore  will  simply  be,  that  the  iiijunciion  be 
dissolved. 


REPORTS 


OF 


CASES 

ARGUED  AND  DETERMINED  1835. 

IN  THE 

HIGH  COURT  OF  CHANCERY. 


1835. 

DEVAYNES  v.  MORRIS.  -D«.i,2. 

1836. 
April  85. 

fyf/ILLIAM  DEVAYNES  the  elder  carried  on  bu-  In  the  answer 
fr      .  .  .        u-        -a   r  .1  to  a  bill  filed 

smess  ID  partneranip  with  four  other  persons,  up  to  revive  a 

to  the  time  of  his  death,  which  took  place  in  the  year  1809.  •*"*»  ^"^  ^\ 
.  ^      .  .    «      .    1  .    <•  .  .  .        t   ,      prosecute  the 

After  his  death,  his  four  surviving  partners  continued  the  decree  made 

business}  without  settling  any  accounts  with  his  estate,  Srfcndant  is 

or  paying  off  the  creditors  of  the  old  firm,  and  in  that  not  entitled 

state  of  things,  they  became  bankrupts  in  1810.   LeUock  YSxk^^%  ^ 

WihoHj  John  Morris^  and  Joseph  Dorin  were  chosen  their  "«|?*  ^  revive 

and  prosecute 

assignees.  the  decree, 

by  stating 

Deoaynes  the  elder  had  devised  all  his  real  estate  to  existed  at  the 

three  trustees,  Samuel  Pepys  Cockerell,  Frederick  Booths  t^t^^t 

and  which  has 
arisen  since; 
and  such  matter,  if  stated,  is  impertinent. 
When,  after  a  decree  for  an  account,  the  suit  has  become  abated,  a  Defendant 
who  is  interested  in  the  account  may  file  a  bill  to  revive  the  suit  and  prosecute  the 
decree,  although  he  could  not  have  filed  the  original  bill. 
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and  WUliam  Ncbk^  in  trast  (subject  to  certain  annQities) 
for  his  son  Wiliiam  Devaynes  the  younger,  for  life,  with 
an  equitable  remainder,  under  whicli  his  grandson,  WU' 
Ham  Angus  DevaytieSj  became  tenant  in  tail.  He  had 
bequeathed  the  residue  of  his  personal  estate  to  the 
same  trustees,  upon  such  trusts  as  would  best  and  nearest 
correspond  with  the  trusts  he  had  declared  of  his  real 
estate.  He  had  appointed  CockereU^  Booths  and  NcbU 
his  executors. 


In  the  year  1811,  CockereU  and  Booths  as  executors, 
instituted  a  suit  against  the  assignees,  for  an  account  uf 
the  share  of  Devaynei  the  elder  in  the  capital  of  the 
partnership,  and  of  advances  made  by  him  to  the  firm 
during  his  lifetime.  This  suit  was  called  CockereU  v. 
Wilson,  In  the  same  year  1811,  the  assignees  instituted 
a  suit  against  the  executors  and  the  parties  interested 
under  the  devises  and  bequests  of  the  real  and  personal 
estate  of  Dcoaynes  the  elder,  for  contribution  out  of  his 
separate  estate  towards  the  payment  of  the  debts  of  the 
copartnership.  This  suit  was  called  fVilson  v.  Noble. 
In  thme  181S,  a  decree  was  made  in  the  cause  ofCocke^ 
tell  V.  WilsoHy  directing  the  accounts  prayed  for  in  that 
suit,  and  in  Ju!y  1814  a  decree  was  made  in  the  cause  of 
Wilson  V,  Noble.  The  two  suits  of  CockereU  v.  Wilson 
and  Wilson  v.  Noble  were  subsequently  consolidated. 

In  the  year  1818  William  Devaynes  the  younger  died, 
leaving  his  son,  William  Angus  Devaynes,  surviving  him* 
In  the  year  1821,  Lestock  Wilson^  one  of  the  assignees, 
died,  and  administration  to  his  eifects,  with  his  will  an- 
nexed^ was  taken  out  by  his  son,  Lestock  Peach  Wilson. 

In  the  year  1823  a  bill  of  revivor  and  supplement 
was  filed  by  CockereU  and  Booth  in  the  consolidated  suits 
of  CockereU  v.  Wilson  and  Wilson  v.  Noble^  in  which  bill  it 

was 
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was  stated  that,  under  orda»  made  ia  two  other  causes 
of  Devtynes  v«  Noble  and  JBarif^  ▼•  Noblef  a  sum  of 
87^712^  to  Sd.  btd  beea  pi&l  out  of  the  si^rate  per- 
sonal estate  of  Decern  the  elderi  in  discharge  of  the 
joint  debts  of  himself  and  his  four  partners,  but  that,  in- 
asmuch as  the  assignees  had  received  assets  of  the  joint  ' 
estate  of  the  five,  more  than  sufficient  to  pay  the  debts  due 
&om  the  firm  of  the  five^  at  the  time  of  the  bankruptcy 
of  the  four,  which  assets  had  been  misapplied,  the  said  sua 
of  27,7122.  6$,  Bd.  ought  to  be  repaid  by  the  assignees  to 
the  executors  of  Devaynes  the  elder ;  and  it  was  prayed 
that  the  proceedings  might  be  revived  against  Lestock 
Peach  fVibotif  and  also,  amongst  other  things,  that  aa 
account  might  be  taken  of  the  joint  property  of  the 
five,  possessed   by  the  assignees,  and   that  the  said 
sum  of  27,712/.  6s.  5d.  might  be  repaid  to  the  ex- 
ecutors, by  Morris  and  Dorinf  the  surviving  assignees, 
out  of  such  joint  property,  or  eke  by  them  personally, 
and  by  Lestock  Peach  Wilson,  out  of  the  assets  of 
Lestock  Wilson :  and  it  was  also  prayed,  that  if  Lestock 
Peach  Wilson  should  not  admit  assets  of  his  father,  then 
the  usaai  accounts  of  his  father's  personal  estate  should 
be  taken.     By  the  decree  in  this  last-mentioned  cause, 
which  was  called  Cockerell  v.  Morris,  in  AprU  1825,  it 
was  ordered,  that  the  decrees  in  Cockerell  v.  Wilson, 
and  Wilson  v.  Noble,  should  be  carried  on  between  the 
parties  to  that  present  suit :  and  accounts  were  directed, 
1st.  of  the  joint  estate  of  the  five,   possessed  by  the 
assignees;   2dly,  of  the  joint  debts  of  the  five,  paid 
out  of  the  separate  estate  of  Devaynes  the  elder;  Sdiy, 
of  the  joint  debts  of  the  five  paid  by  the  assignees ; 
4Aly,  of  the  surplus  of  the  joint  estate  of  the  five ; 
5thly,  of  the  joint  estate  of  the  four,  possessed  by  the 
assignees;   6thly,  of  the  joint  debts  of  the  four,  proved 
under  the  commission^   7thly,  of  the  clear  surplus  of 
the  JcuU  estate  of  the  four;  Sthly,  of  the  separate 
Q  2  estates 
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1885.  estates  of  the  four,  possessed  by  the  assignees;  9thiy,  of 
the  separate  debts  of  the  four,  proved  under  the  com- 
mission. All  further  directions  were  reserved.  To 
this  suit  of  Cocierdl  v.  Morris^  William  Angus  Dewj/nes 
was  a  defendant 

The  executor  ISMe^  who  was  one  of  the  surviving 
partners  of  Devayfies  the  elder,  died  before  either  or 
his  co-executors.  In  July  1827,  CockerM  died.  In 
Tdmwry  1831  Horin  died;  and  in  May  1881  Booth 
died,  having  devised  and  bequeathed  all  the  residue 
of  his  real  and  personal  estate,  including  estates  held 
upon  trust,  to  his  widow,  Anna  Maria  Booth,  and 
having  appointed  her  and  three  other  persons  executors. 
She  did  not  prove  the  will,  but  it  was  proved  by  the 
other  three  executors.  An  official  assignee  was  after- 
wards appointed  of  the  bankrupts'  estate. 

In  December  1834  the  personal  representatives  of 
Booth,  who  had  been  the  surviving  executor  of  Devaynes 
the  elder,  not  having  revived  the  suits,  or  any  of  them, 
a  bill  of  revivor  and  supplement  was  filed  by  William 
Angus  DevayneSf  who  was  an  infant,  praying  that  the 
suita  of  Cockerdl  v.  Wilson,  Wilson  v.  Noble,  and  Coekerdl 
V.  Morris,  and  the  decrees  and  proceedings  in  them 
which  had  become  abated,  might  be  revived,  and  that 
the  Plaintifi*  might  have  the  same  benefit  of  such  suits, 
decrees,  and  proceedings,  as  well  against  the  personal 
representatives  of  Booth,  Dorin,  and  Lestock  Wilson,  as 
also  against  the  devisee  of  the  real  and  personal  estate 
of  Booth,  and  the  official  assignee,  as  if  they  had  ori- 
ginally been  made  parties  to  the  same  suits,  and  that 
the  accounta  and  inquiries  directed  by  the  said  decrees 
or  orders  might  be  carried  on  and  prosecuted,  and 
that  Lestock  Peach  Wilson,  and  Charlotte  Dorin,  the 
administratrix  of  Dorin  the  assignee,  might  admit  assete 

of 
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of  Lestock  fVilson  and  Joseph  Donn  respectively,  suffi-  IBS6. 
cient  for  the  purposes  of  the  suit;  or  that,  if  necessary, 
accounts  might  be  taken  of  the  personal  estate  of  i>s« 
tock  Wilson  and  Joseph  Dorin:  and  also  that,  if  necessary, 
a  receiver  might  be  appointed  of  the  real  estates  of 
Devaynes  the  elder.  • 

The  Defendant,  Lestock  Peach  Wilsouy  by  his  answer 
to  this  bill,  insisted  that  the  Plaintiff,  William  Angus 
Devaynesj  was  not  entitled  to  have  the  suits  and  pro- 
ceedings revived,  or  to  prosecute  them  against  him, 
and  went  into  very  long  statements  in  support  of  this 
position.  To  all  these  statements,  the  nature  of  which 
is  described  in  the  Lord  Chancellor's  judgment,  the 
Plaintiff  excepted  for  impertinence ;  the  Master  reported 
them  all  impertinent:  exceptions  were  then  taken  to 
the  Master's  Report,  and  were  allowed  by  the  Vice 
Chancellor.  The  Plaintiff  now  appealed  from  his 
Honor's  decision. 

The  case  was  argued  before  Lords  Commissioners 
Pepys  and  Bosanquet. 

Mr.  Jacob  and  Mr.  Sharpe^  in  support  of  the  i^peal. 

After  decree  a  Defendant  may  revive  as  well  as  a 
Plaintiff.  New  facts  cannot  be  introduced  into  an  an- 
swer to  a  bill  of  revivor;  Nanney  v.  Toity*{a)  In 
Wagstqffv.  Bryan  (J),  which  was  a  case  very  like  the 
present.  Sir  J.  Leach  said,  ^*  The  principle  on  which  I 
proceed  is,  that  nothing  ought  to  remain  in  the  answer, 
except  that  which  is  called  for  by  the  bill,  or  would 
be  material  to  the  defence,  with  reference  to  the  order 
or  decree  which  may  be  made  on  the  bilK    This  answer, 

therefore, 

(a)  1 1  Prtce,  1 17.  (&)  1  Bum.  i  Mylne,  S8. 

Q  s 
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thereforcs  is  hnperdneiit,  is  so  fiur  m  il  brings  lonmrd 
a  esse  which  can  hove  no  effect  upon  the  cider  of 
revivor/'  A  Defaodflnt  who  wisbes  to  insisS  cWt  the 
Plaintiff  ki  a  bill  of  revivor  h  not  entitled  to  revive 
must  do  so  bjr  pica  or  demnrrer;  Natmey  r.  Taiiy, 
Harris  ▼•  Pollard  (a),  Lewis  ▼.  Bridgman  {b)j  C^iringUm 
▼.  Hoidditdu  {c) 

Mr.  KMtersUy  and  Mr.  Purvis^  in  support  of  the 
Vice  Chancellor's  order* 

It  is  competent  to  the  Defendant  Lestoek  Peach  fVilson 
to  insist,  by  his  answer,  that  the  Plaintiff  in  tlie  bill  of 
revivor  is  not  entitled  to  prosecute  the  decree  against  him* 
The  mere  order  of  revivor  leaves  the  cause  just  where  it 
was  before  the  abatement.  If  the  cause  is  confined  to 
mere  revivor,  it  requires  no  setting  down ;  but  when  a 
party  to  the  suit  asks  to  prosecute  the  decree,  the  cause 
roust  be  set  down,  although  it  may  be  mere\yproJarmeL 
The  present  cause  must  be  set  down  for  hearing.  The 
matters  stated  in  the  answer  will  be  questions  at  the  hear- 
mg;  and  it  b  necessary  that  they  should  be  put  in  issue 
by  the  answer,  in  order  to  entitle  the  Defendant  to  give 
them  in  evidence  at  the  hearing.  The  Court  will  not 
now,  upon  a  question  of  impertinence,  say  that  the 
Defendant  shall  not  be  at  liberty  to  insist,  at  the  hearing, 
that  the  Plaintiff  in  the  present  bill  shall  not  prosecute 
the  decree  against  him.  Anything  whioii  may  be  ma- 
terial, even  upon  the  question  of  costs,  is  not  imperti- 
nent The  Defendant,  Leslock  Peach  Wilson^  will  have 
a  right  to  contend,  at  the  hearing,  that,  although  the 
Plaintiff  may  be  entitled  to  a  decree  to  carry  on  the 
accounts^  he  is  not  entitled  to  have  a  decree  to  charge 
him,  Xr.  P.  Wilson^  personally*  If  this  can  be  con- 
tended at  the  hearing,   the  same  proposition  may  be 

stated 

(a)  5  P«  W.  J48<  {Jh)  8  Sm,  46^4  (c)  5  Sim.  888. 
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stetod  in  the  answer,  vith  the  grounds  upon  which 
it  is  to  be  supported.  If  it  is  even  possible  that  any 
other  order  than  the  mere  order  of  revivor  can  be 
made  in  this  case,  the  Defendant  is  entitled  to  state  in 
his  answer  all  that  he  has  stated.  Wagslaff  v.  Bryan 
and  Nanney  v.  Toity  were  bills  of  revivor  merely,  but 
this  bill  is  supplemental  also.  The  present  Plaintiff 
can  not  file  a  bill  of  mere  revivor,  becavse  he  did  not 
before  sustain  the  same  character  in  the  suit  which  he 
now  seeks  to  sustain.  He  was  brought  before  the  Court 
in  the  suit  of  Cockerell  v.  Morris^  merely  as  a  person 
interested  in  the  real  estate. 


1885. 


The  original  doctrine  of  the  Court  was,  that  although 
before  decree  the  Plaintiff  could  revive,  yet  after  decree 
the  benefit  of  the  decree  could  be  obtained  only  by 
a  scire  facias  s  Dunn  v.  AUen.  {a)  The  present  bill 
is  not  a  bill  of  revivor,  but  an  original  bill  in  the 
nature  of  a  bill  of  revivor,  which  is  very  different,  and 
entitles  the  Plaintiff  to  a  parallel  decree,  unless  cause  is 
shewn  by  the  answer ;  Huet  v.  Lord  Say  and  Sele.  {b) 
In  case  of  an  abatement  in  a  suit  with  respect  to  per-- 
sonalty,  an  executor  or  administrator  only  can  file  a 
proper  bill  of  revivor,  (c)  The  present  Plaintiff  cannot 
file  a  mere  bill  of  revivor,  for  he  is  not  the  legal  per- 
sonal •representative  of  the  deceased  Plaintiffs. 


A  person  is  not  entitled,  as  a  matter  of  course,  be- 
cause he  is  a  party  to  the  suit,  to  file  a  bill  of  revivor 
against  a  co-defendant,  between  whom  and  himself  no 
issue  has  been  joined.  There  is  no  abatement  as  between 
the  two  co*defendants,  of  whom  one  files  the  present 

bill 


(o)  1  VetTuA^e,  and  see  Ld. 
RedekL  PI.  69. 4th  ed. 

(b)  2  Eq.  Ca,  M.  2.  pi.  7.  Ld. 
Redeid.^X.n. 


(c)  2  Eq.  Ca.  Ab.  2.  pL  2.  7., 
and  1  Eq,  Cat,  Ab.  8.  pl«  1. 


Q4 
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1885.       bill  agaiDst  the  other.     No  decree  has  ever  been  made 
between  them.    The  death  of  the  surviving  executor  of 
Devaynes  has  caused  an  abatement,  but  that  circum- 
stance does  not  give  the  Plaintiff  in  the  present  bill 
any  right  of  revivor,  or  of  scire  facias  (according  to  the 
old  doctrine)  against  a  co-defendant   The  present  Plain* 
tiff  could  not  have  himself  obtained  one  of  the  decrees 
which  have  beep  made  in  these  now  consolidated  suits ; 
but  is  he  nevertheless  to  have  the  benefit  of  these  decrees 
by  means  of  a  mere  commbn  order  to  revive  ?    To  the 
suit  of  Cockerell  v.   Wilson  the  present  Plaintiff  is  no 
party.     He  could  not  have  had  the  decree  made  diere. 
The  executors  might  have  released  the  whole  matter 
since  that  decree.     The  Defendant,  hestock  Peach  WiU 
soHf  has  had  no  opportunity  of  putting  the  facts  in  issue 
between  himself  and  the  present  Plaintiff.     The  only 
issue  in  which  this  Defendant  has  hitherto  been  interested 
has  been  one  between  himself  and  the  executors.    The 
circumstance   that  the  Plaintiff  is  an  in&nt  does  not 
deprive  the  Defendant,  L.  P.  Wilson^  of  the  right  to 
make  the  defence  which  he  has  made ;  Brooke  v.  Lord 
Hertford,  {a)      In  a  case  of  simple  revivor,  the  only 
question  which  can  be  raised  upon  the  record  is  as  to 
the  identity  of  the  parties,  (fi) 

The  present  Plaintiff  has  no  right  to  stand  in  thef)lace 
of  the  executors.  He  represents  only  the  residue  of  the  per- 
sonal estate,  which  may  be  eventually  nothing,  and  which, 
at  all  events,  is  an  equitable  interest  only.  Supposing, 
that  since  the  decree  was  made,  the  present  Plaintiff  had 
parted  with  his  interest,  could  not  the  Defendant,  L,  P. 
Wilson^  in  answer  to  the  bill  now  filed,  put  on  record  that 
the  Plaintiff  was  no  longer  entitled  to  the  benefit  of  the 
decree  ?  It  will  be  necessary  for  the  present  Plaintiff  to 
go  to  a  hearing  and  to  get  a  decree  upon  this  bill :  he  will 

have 

(a)  S  P.  W.  ^19.  (b)  Id,  Redesd.  PI.  69.  4th  ed. 


CASES  IN  CHANCERY.  Sfil 

have  a  decree,  for  the  first  time,  against  the  official  as- 
signee :  he  cannot  have  the  receiver,  for  whom  he  prays, 
without  a  hearing  and  a  decree.  On  the  hearing  which 
will  thus  be  necessary,  the  Defendant  may  make  the 
same  defence  by  his  counsel  which  he  has  now  made 
by  his  answer. 

If  this  were  a  mere  bill  of  revivor  by  a  personal  re- 
presentative, the  Defendant  would  be  entitled  to  put  on 
the  record  matter  which  has  occurred  since  the  decree  was 
made.  The  present,  however,  is  a  bill  in  the  nature  of  a 
bill  of  revivor,  to  which  defence  may  be  made  by  answer 
as  well  as  to  an  original  bill :  Dunn  v.  Allen,  {a) 

Mr,  Jacobj  in  reply. 

A  Defendant  is  not  entitled  to  take  advantage. of  the 
accidental  appointment  of  an  official  assignee,  in  order 
to  make  an  entirely  new  defence. 

If  the  present  Plaintiff  is  not  entitled  to  revive,  the 
Defendant  should  have  demurred,  or  should  object  to 
the  revivor,  at  the  hearing,  on  the  merits.  When  a  party 
who  has  the  same  rights  as  a  party  who  was  plaintiff  in 
a  suit  which  has  become  abated,  proposes  to  carry  on 
the  suit,  a  new  defence  is  not  on  that  account  to  be 
made.  The  present  Plaintiff  is  interested  in  the.  ac- 
counts directed  in  the  suits  now  sought  to  be  revived, 
not  only  because  he  is  residuary  legatee,  but  also  because 
the  real  estate,  of  which  he  is  tenant  in  tail,  is  liable  to 
make  good  any  deficiency  of  the  personal  estate.  The 
present  bill  is  a  pure  bill  of  revivor  as  against  Lestoek 
Peach  WUson. 

The 


(o)  1  Vem.  48«. 
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T^  Lonn  Crawcbixor. 

The  point,  though  one  of  pleading  only,  is  o(  much 
importance  to  the  practice  of  the  Court 

1836 

April  ia.  [His  Lordship  then  stated  the  history  of  the  different 

suits  and  proceedings,  down  to  the  decree  in  Cockerell  ▼• 
Morris^  and  then  proceeded.] 

The  decree  so  made  in  Cockerell  ¥•  Morris  was  made 
in  a  cause  in  which  the  present  Plaintiff  was  a  Defendant, 
and  it  was  a  suit  to  carry  on  and  to  obtain  additional  relief 
under  a  decree  made  in  two  consolidated  suits,  in  one 
of  which,  namely,  Wilson  v.  NoNe^  the  present  Plaintiff's 
father,  in  whose  place  he  stands,  was  a  Defendant,  and  the 
Defendant  Wilson's  fiither  was  a  Plaintiff  as  assignee.  The 
question  in  that  suit,  and  under  the  decree  of  1825,  was, 
whether  Deoayieff  estate,  real  and  personal,  was  to  contri- 
bute more  to  the  payment  of  the  creditors,  as  contended 
in  WUson  v.  NoUe^  or  whether  it  had  not  already  paid 
too  much,  and,  therefore,  was  entitled  to  be  reimbursed 
out  of  the  property  of  the  bankrupts,  or  by  the  assignees, 
who  are  alleged  to  have  misapplied  Deoaynei  estate,  or 
by  their  representatives. 

DevayneSj  the  present  Plaintifl^  as  devisee  of  the  real 
estate,  is,  beyond  all  question,  interested  in,  and  a  proper 
party  to»  these  accounts  and  inquiries. 

This  bill,  filed  in  the  name  of  the  infant  Devaynes  so 
interested  in  the  accounts  directed  by  the  decrees,  alleges 
that  the  representatives  of  Booth,  who  survived  Cockerell^ 
and  so  was  the  surviving  executor  of  Devaynes^  have 
not  taken  any  proceedings  in  these  causes,  although 
Booth  died  in  183 1 ;  and  it  therefore  prays  that  the  former 
proceedings  may  be  revived  and  carried  on  against  the 

surviving 
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survmng  parties  to  the  former  suits,  and  the  new  parties        1896* 
who  hflTe  become  necessary  in  consequence  of  deaths.  So 
far,  it  is  a  pare  bill  of  reviror  and  suj^lement,  by  a  De- 
fendant interested  in  the  accounts  directed  by  the  decree, 
to  carry  on  the  decree  in  a  suit  become  defective  by  death ; 
but  it  also  prays  that  Lestock  Peach  Wikon  may  admit 
assets  of  his  father  to  answer  the  demand  made.     This 
I  think  was  irregular,  because  the  same  thing  had  been 
prayed  by  the  bill  of  Cockerett  ▼•  Merris  in  1833 ;  and  by 
the  decree  in  1825,  after  directing  inquiries  for  the  purr 
^  pose  of  ascertaining  what,  if  any  thing,  was  due  from  the 
estate  of  Ledock  Wilson^  further  directions  were  resenred. 
This,  however,  is  not  the  objection  taken  by  the  De- 
fendant ;  but  he  has  put  in  a  very  long  answer,  con- 
sisting of  not  less  than  121  office  copy  pages,  the  greater 
part  of  which,  being  the  part  to  which  the  first  fourteen 
exceptions  apply,  is  a  narrative  of  the  transactions  in 
the  suits,  anterior  to  the  filing  of  the  bill  in  182S,  by 
which  the  claim  was  made  against  the  estate  ofLesiock 
Wilson^  the  assignee,  in  the  person  of  the  present  De- 
fendant as  his  administrator.     If,  therefore,  any  of  these 
tnmsactions  afforded  grounds  of  resistance  to  such  claim, 
they  ought  to  have  been  insisted  upon  as  the  Defend- 
ant's answer  to  that  bill.    Whether  they  were  so  or  not, 
does  not  appear,  nor  is  it  material;   for,  as  the  decree 
of  1^35,  made  in  that  cause,  stands,  the  sole  question  is, 
whether  the  present  Plaintiff  is  or  is  not  entitled  to  re- 
store the  causes  into  a  proper  state  to  prosecute  that 
decree     If  the  proceedings  which  took  place  before  the 
decree  of  1825  afforded  no  defence  to  the  bill  of  1823, 
it  is  evident  that  the  proceedings  subsequent  to  that  tim^ 
which  are  stated  in  the  answer,  afibrd  no  reason  for  not 
prosecuting  that  decree.    These  subsequent  proceedings 
consist  of  an  order,  giving  the  Master  liberty  to  make 
a  separate  report*— of  an  appeal  in  Devaynes  v.  Noble 
and  Baring  v«   Nobkf  which   was  dismissed  — of  an 

order 
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1896.  order  in  bankruptcy  staying  a  dividend  pending  the 
appeal,  and  an  order,  after  the  appeal  was  dismissed, 
for  making  tlie  dividend  —  of  several  bills  of  revivor 
and  supplement  in  Devayies  v.  NobUf  and  Bating  v. 
NoUe,  to  none  of  which  bills  the  present  Defendant  was 
a  party -^  and  of  a  supplemental  bill  filed  by  the  Plain* 
tiff  and  others  in  1832,  which  was  afterwards  dismissed, 
and  the  present  bill  filed  in  lieu  of  it,  but  to  which  bill 
the  present  Defendant  does  not  appear  to  have  been  a 
party.  The  Defendant,  indeed,  insists  that  the  order 
of  dismissal  was  irregular,  but,  until  it  is  discharged, 
that  objection  cannot  be  urged  with  effect ;  and  if  he 
was  not  a  party  to  the  cause,  he  cannot  object  to  the 
proceedings  in  it. 

I  have  gone  through  the  statements  in  the  answer 
for  the  purpose  of  shewing  that  the  Defendant  could 
not  possibly  be  benefited  by  permitting  all  these  state- 
ments to  stand  in  his  answer;  but  the  real  question 
to  be  decided  is,  whether  in  the  answer  to  a  bill,  the 
object  of  which  is  to  enable  a  Defendant  to  carry  on  the 
inquiries  directed  by  a  decree,  it  be  regular  to  go  into 
the  merits  of  the  original  cause,  and  to  endeavour  to 
shew  that  the  party,  filing  such  bill,  ought  not  to  be  per- 
mitted to  derive  any  benefit  from  such  accounts,  -—  and 
that  from  matter  which  existed  at  the  time  the  decree 
was  made.  It  is  said  on  behalf  of  the  Defendant,  Zes- 
tock  Peach  Wilson^  that  the  present  Plaintiff  has  no  in- 
terest in  some  of  the  accounts  directed  by  the  decree- 
That  may  be  so ;  but  it  is  clear  that  he  is  much  in* 
terested  in  some,  at  least,  of  the  accounts ;  for  he  is  the 
owner  of  the  real  estates,  which  are  liable  to  pay  the 
debts  of  Devaynes  the  elder,  independently  of  his  title 
to  the  residue  of  the  personalty ;  and  the  great  question 
is,  the  extent  to  which  that  estate  is  to  be  liable,  and  to 
what  extent  it  ought  to  be  reimbursed. 

Beyond 
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Beyond  all  question,  therefore,  he  is  properly  a  party  ^  1896. 
to  the  accounts;  and  it  is  equally  clear  that,  by  the 
practice  of  the  Court,  a  Defendant,  who  is  a  party  to 
accounts  directed  by  the  decree,  is  at  liberty,  upon  the 
suit  becoming  defective,  to  file  a  bill  for  the  purpose  of 
restoring  the  suit  to  that  state  which  is  necessary  in 
order  to  the  due  prosecution  of  the  decree.  Had  the 
suits  become  defective  by  any  other  event  than  the  death 
of  all  the  Plaintiffs  in  one  of  them,  the  Defendant, 
L.  P.  Wikorij  would  not  have  been  a  necessary  party 
to  the  bill  for  that  purpose,  but  the  Plaintiff  might 
have  brought  the  proper  parties  before  the  Court  with- 
out making  him  a  party. 

It  is  said  that  this  Plaintiff  could  not  himself  have 
filed  the  original  bill.  That  is  not  so  clear.  As  de- 
visee of  the  real  estate,  he  was  and  is  entitled  to  have  the 
personalty  properly  administered,  in  order  to  clear  his 
estate;  but  the  right  of  a  Defendant,  after  a  decree  in 
which  he  is  interested,  to  revive  a  suit,  is  not  limited 
to  cases  in  which  he  might  himself  have  filed  the  ori- 
ginal bill. 

The  sole  question  is,  whether  the  present  Plaintiff  is 
entitled  to  put  the  cause  in  a  proper  state  to  carry  on 
the  decree.  I  am  of  opinion  that,  according  to  the 
practice  of  the  Court,  he  is  clearly  so  entitled,  without 
any  reference  to  the  merits  of  the  decree,  or  of  the 
facts.  It  follows,  therefore,  that  all  the  statements  in 
the  answer  as  to  such  facts,  proceedings,  and  merits  are 
irrelevant.  If  the  proper  time  for  making  the  defence  has 
been  permitted  to  pass,  the  omission  cannot  be  supplied 
in  this  manner,  and  if  new  matter  has  arisen,  varying  the 
situation  of  the  parties,  other  means  exist  of  bringing  it 
forward;  but  the  right  of  a  party  to  prosecute  the 
decree,  and  therefore  to  do  what  is  necessary  for  that 

purpose, 
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IBS&.  pHipose»  cannot  depend  upon  the  merits  of  the  deovee. 
I  am,  therefore,  of  optnton  that  the  Master's  report  was 
right,  and  that  the  es^ceptions  uken  to  it  ought  to  have 
been  overruled. 


Jan.6.  19.  25.  EDWARDS  V.  JONES. 

The  obligee  TN  the  year  1819,  John  Nathaniel  fVUliawu,  being  in- 

fve^ys^  debted  to  Mary  Custance  in  the  sum  of  So'ot,  gave 

before  her  her  a  bond  for  securing  that  sum  with  interest.     In 

f  memol^^  ^e  year  1828  the  said  sum  of  300/.  being  stiU  due, 

dum,  not  together  with  an  arrear  of  interest,  amounting  to  the 
undersea],  /.    ^   ,  i  •       i  .         T      *-  ^r 

which  was       sum  of  123/.  15&,  a  second  bond  was  given  by  J.  JV. 

tbe^b^"l?d    Wil^^^  ^  ^^^  Custance,  for  securing  the  latter  sua 

which  pur-       with  interest  thereon. 

ported  to  be 

an  assignmeDt 

of  the  bond.  The  whole  of  the  two  sums  of  300/.  and  123/.  15s. 

dderaUoD^  to    remained  due,  upon  the  security  of  the  two  bonds,  at  the 

a  person  to       time  of  the  death  of  Mary  Custance* 
whom  the 
bond  was  at 

ddi^red^Tire  ^^  *®  ^^^^  oiMuy  1830,  only  five  days  before  her 
circumstances   death,  Mary  Custance  signed  the  following  indorsement 

^SnSdnot  »'P°°  *«  '~°**  °f  1«^»=  "^»  ^^y  Custance,  of  the 
constitute,  in  town  of  Aberystwith,  in  the  county  of  Cardigan,  widow, 
the  Comt  "a^  ^^  hereby  assign  and  transfer  the  within  bond  or  obli- 
donatio  mortu  gation,  and  all  my  right,  title,  and  interest  thereto,  unto 
that  the  gift '  ^^^  ^  ^^  use  of  my  niece,  Esther  Edwards,  of  Uanitar, 
was  inconi-  {^  ^jj^  g^id  county  of  Cardigan,  widow,  with  full  power 
that,  as  it  was  and  authority  for  the  said  Esther  Edwards  to  sue  for 
sidemtbr'^e  *°^  recover  the  amount  diereof,  and  all  interest  now 

Court  could  due  or  hereafter  to  become  due  thereon :  as  witness  my 
m^tgiveeffect    ^^^  ^^^  ^^^^  ^^  j^^^  ^^^^  „ 

The 
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The  bond  of  1886  was  usually  kept  wkh  the  bond 
c£  1819.  At  die  tine  at  wbich  the  indoraement  was 
signed,  the  two  boads  were  fiustened  together  by  a 
pin.  Immediately  after  the  indorsement  had  been  aigaed» 
Mary  Ousiatioe  delivered  or  caused  to  be  delivered  both 
the  bonds  to  EMer  Edwards,  the  Plaintiff  in  this  suit. 
The  bonds  remained  in  the  hands  of  the  Plaintiff 
until  the  filing  of  the  bill.  Mary  Custance  died  on  the 
SOth  of  Mag  1830,  having  in  the  year  1829  made  her 
will,  in  which  she  did  not  mention  the  bodds^  or  dis- 
pose of  die  residue  of  her  property,  but  by  wbich  vbe 
appointed  the  Defendant,  Riee  Jones,  her  executor,  who 
duly  proved  the  will.  After  Mary  Custanc^s  death,  the 
Defendant,  who  had  been  aware  in  her  lifetime  of  the 
existence  of  the  bonds^  supposing  that  they  had  been 
lost,  prevailed  upon  J.  N.  JViUiams^  the  obligor,  to 
execute  a  new  bond  for  the  amount  due  upon  the  two 
old  bonds,  and  at  tiie  same  time  gave  to  the  obligor  a 
bond  of  indemnity  against  any  daui  whidi  might  be 
made  under  the  old  bonds. 

In  the  month  of  January  1832,  JC  N.  WiUiams,  the 
obligor,  died,  and  afterwards  his  widow  and  executrix 
paid  to  the  Defendant  the  amount  for  which  the  new 
bond  Im^  been  given. 

The  bill  stated  that  the  Plaintiff  was  a  nieoe  of  Mary 
Cusiance,  and  that  JH&try  Cuskirwe  had  a  great  a&ctioa 
for  the  Plaintiff,  and  entertained,  and  at  di£ferent  times 
expressed,  an  intention  to  give  or  leave  to  the  Plaintiff 
the  bonds,  and  the  money  due  upon  thenu  It  all^;ed 
that  Mary  Custance  delivered,  or  caused  to  be  delivered^ 
to  the  PlaintlE^  both  the  bonds,  intending  that  the 
Plaintiff  should  be  entitled  thereto,  and  to  the  moniea 
respectively  secured  thereby,  in  case  of  and  after  the 

decease 
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1886.  decease  of  her  the  said  Mary  Cuslance^  and  expressing 
herself  to  that  or  the  like  effect;  and  the  bill  also  alleged 
that  the  bonds,  and  the  money  due  upon  the  same» 
were  well  ^ven  to  the  Plaintiff,  by  Mary  CusUmce^  as  a 
gift,  or  as  a  donatio  mortis  causd^  and  that  the  Plaindff 
became  entitled  thereto.  The  bill  then  went  on  to 
all^e  that,  under  the  circumstances,  the  Plaintiff  was 
entitled  to  the  sum  due  on  the  bonds,  and  that 
the  Defendant,  so  fiir  as  he  had  a  legal  right  of  acdon. 
npon  them,*wa8  a  trustee  for  the  Plaintiff,  and  that  he 
wafa  trustee  for  the  Plaintiff  for  the  money  received  by 
him  from  the  executrix  of  the  obligor. 

The  prayer  of  the  bill  was,  that  it  might  be  declared 
that  the  Plaintiff  was  and  is  entided  to  the  principal 
and  interest  which  was  due  upon  the  two  bonds,  and 
that  the  Defendant  might  be  declared  to  be  a  trustee 
thereof  for  the  Plaintiff,  and  that  an  account  might  be 
taken  of  what  had  been  received  by  the  Defendant 
in  respect  of  the  several  sums  secured  by  the  bonds, 
and  the  interest  thereof  respectively ;  and  that  the  De- 
fendant might  be  decreed  to  pay  to  the  Plaintiff  what 
should  appear  to  have  been  so  received  by  him,  with 
intpreist  thereon  from  the  time  when  the  same  was  re- 
ceived; and  in  case  it  should  appear  that  the  De- 
fendant had  not  received  from  the  estate  of  John  N. 
Williams^  the  obligor,  the  whole  of  the  principal  and 
interest,  then  that  the  Plaintiff  might  be  at  liberty  to 
take  such  proceedings  as  she  might  be  advised  for  the 
recovery  thereof,  ii^  the  name  of  the  Defendant ;  and  in 
case  it  should  appear  that  the  Defendant  had  released 
or  discharged  the  estate  of  J.  N.  Williamsj  the  obligor, 
frdm  the  debt,  without  receiving  the  whole  thereof,  then 
that  the  Defendant  might  be  decreed  to  make  good  the 
same. 

It 
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It  appeared)  by  the  eTidence»  that  the  indorsement  was  I885. 
written  upon  the  bond  before  the  day  on  which  it  was 
signed  by  Mary  Custance;  and  that  at  the  tinie  at  which 
she  signed  it,  although  upwards  of  eighty  years  of  age, 
and  labouring  under  a  very  painful  disease^— cancer  in 
the  breast,: — she  was  not  worse  in  health  than  she  had 
been  for  sortie  time  previously,  and  that  she  was  not  in 
bed,  and  that  it  was  not  then  expected  by  those  about 
her  that  her  death  would  occur  so  soon  afterwards  as  it 
did.  It  appeared  also  that  the  transaction  took  place 
about  seven  o'clock  in  the  morning,  all  parties  desiring 
that  it  should  be  concealed  from  a  sister  of  Mary  CIms- 
tancti  and  it  was  proved  that  Mary  Custance  accom- 
panied the  act  of  signing  the  indorsement,  by  saying, 
that  she  was  thereby  giving  the  Castle  Hill  money  (by 
which  term  she  was  accustomed  to  designate  the  money 
due  upon  the  bonds)  to  the  Plaintiff. 

The  cause  was  heard  before  theVice-Chancellor,who 
dismissed  the  bill  with  costs.  The  Plaintiff  now  appealed 
firom  his  Honor's  decision. 

Mr.  Jacob  and  Mr.  Blakef  for  the  Plaintiff. 

It  will  be  argued  for  the  Defendant  that  the  act  which 
was  intended  to  transfer  the  property  in  these  bonds  to 
the  Plaintiff  was  incomplete,  and  that,  as  it  is  not  sup- 
ported by  valuable  consideration,  the  Court  will  not 
complete  it.  It  was  complete,  however.  The  absence 
of  a  seal  is  immaterial :  no  seal  is  required  to  an  in- 
strument intended  to  pass  personal  property.  Besides, 
there  is  a  meritorious  consideration  of  blood ;  one  which 
would  have  been  sufficient  to  support  a  covenant  to  stand 
seised.  Uses  before  the  statute  stood  in  the  same  po- 
sition as  trusts  now ;  if  this  transaction  would  have  been 
sufficient  before  the  statute  to  raise  a  use,  so  it  will  now 

Vol.  I.  R  raise 
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1886.  ^     raise  a  trust;  it  is  true  that  a  covenant  to  stand  seised  ap<- 
plies  to  real  property ;  but  that  makes  no  difference. 

Even  if  the  gift  were  voluntary,  the  act  was  so  com- 
plete, and  the  intent  of  the  donor  so  definitively  ex- 
pressed, that  the  Court  will  carry  it  into  effect.  In 
Ex  parte  Pye  {a)  Lord  Eldon  said,  <*  If  the  act  is  com- 
pleted, tfiough  voluntary,  die  Court  will  act  upon  it" 
The  same  principle  was  recognised  in  Nlisan  y.EUisofu{b) 
If  this  assignment  is  not  enforced,  then  no  assignment  of 
a  chose  in  action  can  be  carried  into  effect  An  assign- 
'  ment  of  a  chose  in  action^  though  not  good  at  law,  is 
good  in  equity;  it  creates  a  trust  When  a  person, 
having  a  legal  right  to  property,  expresses  an  intention 
to  alienate  that  property  in  favor  of  another  person, 
he  becomes  a  trustee  for  that  person.  Any  expression 
clear  enough  to  satisfy  the  Court  as  to  the  intendon, 
will  be  sufficient;  a  mere  parol  declaration  was  sufficient, 
at  common  law,  to  create  a  trust  as  to  real  property;  the 
statute  requires  a  writing,  as  to  real  property,  but  not  as 
to  personal  property.  In  Ex  parte  Ptfe^  Lord  Eldon 
held  that  an  authority  to  transfer  an  annuity  into  the 
name  of  a  third  person  amounted  to  a  declaration  of 
trust  in  liivour  of  that  third  person.  The  Plaindff's 
case  is  stronger  than  Ex  parte  Pye^  because  in  the  pre- 
sent instance  no  further  act  was  intended  to  be  done, 
and  the  transacdon  could  only  operate  as  a  declaration 
of  trust  Sloane  v.  Cadogan  (c),  decided  by  Sir  W.  Grant 
in  December  1808,  shews  the  extent  to  which  choses 
in  action  are  assignable.  It  was  there  decided  that  a 
person  who  had  a  reversionary  interest  in  stock  standing 
in  the  names  of  trustees,  might  make  a  voluntary  settle- 
ment of  it  by  deed.     If,  in  this  case,  the  chose  in  action 

had 

Cfl)  IsFe*.  140.  [c)   2      Sngden'i    Yen.  i   Fur. 

(b  6  Vet,  656.  Appr.  No.  26.  9th  ed. 
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had  been  equitable^  the  case  of  Shane  v.  Cad(^an  would  ^M6. 
have  been  precisely  the  same.  In  Fortescue  r.  Bamett{a\ 
which  was  a  case  of  a  voluntary  assignment  of  a  policy 
of  assurance,  the  Master  of  the  Rolls  thought  that  the 
mere  omission  to  hand  over  a  bond  or  policy  would  not 
render  the  gift  ineffectual.  Fortescue  v.  Bamett  decided 
with  respect  to  a  legal  chose  in  action^  what  Shane  v. 
Cadi^an  decided  as  to  an  equitable  chose  in  action.  In 
the  present  case,  there  was^not  only  an  assignment  but 
an  actual  transfer  of  that  which  constituted  the  title  to 
the  property.  A  bond  is  a  thing  which  may  be  made  a 
subject  of  voluntary  assignment  inter  vivos^  so  as  to  bind 
the  donor. 

If  this  gift,  however,  cannot  be  established  as  a  cb- 
natio  inter  vivos^  it  will  take  effect  as  a  donatio  mortis 
causd.  To  constitute  a  donatio  mortis  causAj  it  is 
not  necessary  that  the  gift  should  be  expressly  made 
on  condition  of  being  returned  if  the  donor  recovers ; 
Gardner  v.  Parker  (ft),  Lamson  v.  Lawson,  {c)  An  act 
which  may  amount  to  an  absolute  gift  may  also  take 
effect  as  a  donatio  mortis  causL  Murray  v.  The  Earl  of 
Stair  {d)  proves  that  a  deed  delivered  as  an  escrow  need 
not  be  stated  to  be  delivered  as  such  at  the  time.  So  if 
it  was  the  intention  of  the  parties,  that  the  gift  in  the 
present  case  should  operate  as  a  donatio  mortis  causA^ 
it  will  have  that  effect,  although  it  may  not  have  been  so 
declared  at  the  time. 

Mr.  Kindersley  and  Mr.  Richards^  for  the  Defendant 

The  case  made  by  the  bill  is  simply  that  of  a  memo- 
randum importing,  and  stated  by  the  giver  to  import, 
that  in  case  of  and  after  the  death  of  the  donor,  the 

subject 

(a)  3  Mylne  i  Keen,36.  (c)  i  P.  FFjw.441. 

{b)  3  Mad.  184.  i<t)  2  Barn.  ^  Creu,  88. 
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allq^es  that  such  was  the  intention  of  the  testatrix.  If 
it  appeared,  however,  from  the  circumstances  of  the 
transaction,  as  stated,  that  the  donor  really  intended  to 
make  an  immediate  and  irrevocable  gift  of  the  bonds, 
that  would  destroy  the  title  of  the  party  who  claims 
them  as  a  donatio  mortis  causds  a  proposition  which  is 
distinctly  laid  down  in  Tate  v.  Hilbert  (a)^j¥here_a 
claim  to  property  on  the  ground  o\  its  having  been  a 
donatio  mortis  caus&  was  held  to  have  failed,  because^ 
upon  the  facts  disclosed,  it  appeared  to  be  a  transarrion 
of  present  pft. 

Several  cases  were  cited  for  the  purpose  of  contro- 
verting that  proposition,  and  shewing  that  words  of  gift 
might  operate  by  way  of  donatio  mortis  caustu  Of  these 
the  principal  were  Gardner  v.  Parker  (6),  and  hacwson  v. 
Lcrmson  (c) ;  which  cases,  however,  so  far  from  dis- 
proving the  proposition,  actually  assumed  it  throughout. 
Those  cases  turned  only  upon  the  question,  whether, 
notwithstanding  the  words  used,  the  accompanying  cir- 
cumstances were  not  such  as  to  lead  to  a  legal  pre- 
sumption that  that  mode  of  title  was  contemplated  by 
the  donor  which  is  constituted  by  a  dofiatio  mortis  causL 
In  the  latter  case,  the  testator  gave  a  purse  of  100 
guineas  to  his  wife,  and  desired  her  to  apply  it  no  other 
use  but  her  own.  That  case  was  never  intended  to  in- 
fringe upon  the  former  authorities.  The  reasonmg  of 
the  Court  was,  that  the  donor,  from  the  language  he 
used,  must,  of  necessity,  have  contemplated  his  own 
death  when  he  made  the  gift ;  for  the  money  was  to  be 
applied  to  the  wife's  own  use,  and  not  to  any  use  in 
which  the  husband  was  to  participate ;  and  upon  tliat 
ground  the  Court  came  to  the  conclusion,  that  although 
the  words  purported  to  be  words  of  present  gift,  the  ac* 

com- 
(fl)  2  Va.  juD.  1 1 1.  (5j  3  Mad.  1S4.         ^c)  l  P.  Wm.  44 1. 
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company ing  words  were  such  as  shewed  that  it  was  a  gift        1896. 
in  contemplation  of  death. 

The  rule,  therefore,  remains  unaffected  by  any  de- 
cisions on  the  other  side ;  and  we  have  now  to  look  at 
this  gift,  to  see  whether  the  circumstances  which  attended 
it  can  be  considered  as  importing  a  donatio  mortis  caus&» 
Now,  the  transaction  certainly  cannot  prevail  as  a 
donatio  mortis  causd.  In  the  cases  referred  to,  there 
was  no  written  instrument  or  memorandum,  —  nothing 
but  a  mere  general  expression  of  gift,  — •  and  the  Court 
founded  its  conclusion  upon  the  circumstances  with 
which  the  gift  was  attended.  In  the^reseQJLcasej^ how- 
ever, the^ transaction  is.Jn^wrjtingj  and  thereforg,  Jn 
looking  for  the  int§Btioji»-  Vft.  are  confined  to  the  lan- 
guage in  which  thatintentjon  js^expressed^  It  may 
be  observed,  that  the  very  fact  of  the  transaction  being 
in  writing  is  a  strong  circumstance  against  the  pre- 
sumption of  the  gift  being  intended  to  operate  as  a 
donatio  mortis  causA.  Here  is  an  instrument  purporting 
^S  ^-9  regular  assigpment,  ex§gidy.  ia  thfijsamciibnn  aa, 
where  the  purposejsj^bsolutely  and  at  mice  to  pass  the 
whole  interest  in  the  subject  matter.  A  party  making 
a  donatio  mortis  catis&y  does  not  part  with  the  whole 
interest,  save  only  in  a  certain  event;  and  it  is  of  the 
essence  of  such  a  gift,  that  it  shall  not  otherwise  take 
effect.  A  donatio  mortis  causd  leaves  the  whole  title 
in  the  donor,  unless  the  event  occurs  which  is  to  divest 
him.  Here,  however,  there  is  an  actual  assignment,  by 
which  the  donor,  Mrs.  Custance,  transfers  all  her  right, 
tide,  and  interest  in  the  subject  to  her  niece :  and  that 
is  really  the  whole  evidence  of  the  transaction ;  for  the 
testimony  of  several  persons  who  were  present  proves 
that  it  was  intended  as  a  gift;  and  though  others  speak 
as  to  an  intention  being  expressed  inconsistent  with  the 
written  document,  very  little  attention  can  be  paid  to 
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statements  of  what  passed,  when  contradicted  by  the 
act  of  the  par^  as  eyidenced  by  a  written  instrument 
Independently  of  all  the  other  circumstances,  there- 
fore, and  independently  of  the  grounds  taken  by  the 
Vice  Chancellor  in  his  judgment,  I  consider  the  lan- 
guage of  the  assignment  su£Bcient  to  prevent  this  trans- 
action from  being  considered  as  a  good  donatio  mortis 
eausL  There  is  not  very  precise  evidence  as  to  the 
time  when  these  bonds  got  into  the  possession  of  the 
PlaintifP.  There  is  also  a  defect  of  evidence  to  shew 
that  at  the  time  at  which  the  transaction  took  place, 
Mrs«  distance  was  in  such  a  state  of  illness,  or  ex- 
pectation of  death,  as  would  warrant  a  supposition  that 
the  gift  was  made  in  contemplation  of  that  event 
These  considerations,  however,  do  not  appear  to  be 
very  material,  because  I  consider  the  language  of  the 
assignment  itself  to  exclude  the  possibility  of  treating 
thb  as  a  donatio  mortis  causd* 


The  first  question  upon  the  other  point  is,  whether 
the  Plaintiff  has  in  this  suit  claimed  the  property  as  an 
absolute  gift.  The  bill  has,  in  fact,  negatived  the  case 
of  gift;  for  it  states,  that  the  donor  intended  that  the 
delivery  should  operate  as  a  donatio  mortis  causd* 
Having  made  that  allegation  of  fact,  it  is  immaterial 
that  there  should  be,  in  another  part  of  the  bill,  an  alle- 
gation stating  a  conclusion  of  law.  If  the  question 
turned  upon  that  point,  if  there  were  a  case  which 
would  appear  to  constitute  a  gift,  the  Court  would  give 
effect  to  it  Such,  however,  is  not  the  case,  because, 
whatever  might  have  been  alleged  on  the  record,  there 
was  no  ground  for  supposing  that  a  case  could  be  esta- 
blished which  would  support  the  transaction  as  a  gift 


The  transaction  being  inoperative  for  the  purpose  of 
transferring  the  bond,  which  was  a  mere  ckose  in  aition^ 

the 
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the  question  comes  to  be,  whether  the  mere  handing  1896* 
over  of  the  bond  —  supposing  the  record  so  to  have 
stated  the  facts  as  to  have  entitled  the  Plaintiff  to  make 
such  a  claim,  —  whether  such  a  transaction  would  con- 
stitute a  good  gift  inter  vivos ;  that  is  to  say,  whether 
the  Plaintiff  would  be  entitled  to  the  assistance  of  a 
court  of  equity,  for  the  purpose  of  carrying  into  effect 
'the  intention  of  the  parties.  Now,  it  is  clear  that  this  is 
a  purely  voluntary  gift,  and  a  gift  which  cannot  be  made 
effectual  without  the  interposition  of  this  Court.  The 
circumstance  of  the  bond  having  been  afterwards  paid, 
and  the  money  having  got  into  the  hands  of  the  De- 
fendant, cannot  make  any  difference  in  the  determina- 
tion of  the  question,  which  must  depend  upon  the  same 
principles  as  if  it  had  arisen  before. 

The  rule  that  this  Court  will  not  aid  a  volunteer  to  I 
carry  into  effect  an  imperfect  gift  has  been  established 
.by  many  decisions,  and  in  particular  by  Colman  v« 
Sorrel  (a),  Ellison  v.  Ellison  {b%  and  Ex  parte  Pye  [c). 
The  case  of  Antrobus  v.  Smith  (d)  comes  nearer  t6  the 
circumstances  of  this  case  than  any  of  those  which  have 
been  referred  to.  There  was  in  that  case  an  indorse- 
ment pretty  much  in  the  same  language  with  the  present 
assignment ;  and  the  general  doctrine  there  laid  down 
by  Sir  William  Grant  is  extremely  applicable  here.  In 
order  to  bring  this  transaction  within  the  rule,  that  if 
there  be  a  trust  created,  and  the  relation  of  trustee 
and  cestui  que  trust  once  constituted,  the  Court  will  ex- 
ecute the  intention,  it  was  argued  'here  that  the  De- 
fendant became  a  trustee  for  the  donee.  The  same 
argument  was  used  in  the  case  of  Antrobus  v.  Smithy 
and  it  was  met  by  Sir  W.  Grant  with  this  observa- 
tion;—  "Mr.  Cran»furd  was  no  otherwise  a  trustee, 

than 

(a)  1  Ve$.  jun.  50.  {e)  18  Va.  140. 

\b)  6  Vei.^S^n  \d)  IS  Fw.W. 
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18S6*  than  as  any  man  may  be  called  so  who  profiesaes  to 
give  property  by  an  instrument  incapable  of  conveying 
it  He  was  not  in  form  declared  a  trustee;  nor  was 
that  mode  of  doing  what  he  proposed  in  his  contem- 
plation. He  meant  a  gift.  He  says  he  assigns  the 
property.  But  it  was  a  gift  not  complete.  The  pro- 
perty was  not  transferred  by  the  act.  Could  he  him- 
self have  been  compelled  to  give  effect  to  the  gift  by 
making  an  assignment  ?  There  is  no  case  in  which  a 
party  has  been  compelled  to  perfect  a  gift,  which  in  the 
mode  of  making  it  he  has  left  imperfect  There  is 
locus  penitentia  as  long  as  it  is  incomplete."  Every 
word  of  that  judgment  applies  directly  to  the  circum- 
stances of  the  present  case.  It  is  impossible,  indeed, 
to  distinguish  the  two  cases;  and  it  is  equally  impossible 
to  question  the  doctrine  there  laid  down. 

It  was  said,  however,  that  there  were  two  later  deci- 
sions interfering  with  this  doctrine,  Sloanev.  Cadogan{a) 
and  Fortescue  v.  BametL  (6)  Now  it  is  sufficient  to  pre- 
vent those  cases  from  applying,  that  in  neither  of  them 
was  any  intention  expressed  by  the  learned  Judge  to  de- 
part from  the  established  rule,  but  that  in  both,  the  deci- 
sion turned  upon  the  question  of  &ct,  whether  or  not  the 
relation  of  trustee  and  cestui  que  trust  was  actually  con- 
stituted. In  neithexwas it o*»*>"r%p»^ »^  tn«lf ^ pi>rf^,t  on 
imperfecjLgift.  In  Sloane  v.  Cadc^anf  the  claim  was 
not  against  the  donor  or  his  representatives,  for  the 
purpose  of  making  that  complete  which  had  been  left 
imperfect,  but  against  the  persons  who  had  the  l^al 
custody  of  the  fund ;  and  the  question  was,  whether  the 
transaction  constituted  them  trustees  of  the  fund  for  the 
cestui  que  trusts.  Sir  W.  Grant  came  to  the  conclusion 
that  it  did ;  and  the  consequence  was  that  they  were 

bound 

(«)  (higd.  V4  P.  Appx.lfo.  S6.         (&)  3  Myine  ^  Keen,  56. 
Sthed. 
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bound  to  account.     That  case  has  been  considered  by        18S6. 
Sir  Edward  Sugden  as  going  a  great  way;  but,  upon 
the  principle  stated  by  Sir  ff.  Grants  it  is  free  from  all 
possible  question,  for  there  was  no  attempt  in  that  case 
to  call  in  aid  the  jurisdiction  of  this  Court 

Foriescue  v.  Bamett  falls  precisely  within  the  same 
observation,  although  there  are  some  expressions  in  it, 
especially  where  the  learned  Judge  speaks  of  a  bond 
which  has  been  voluntarily  assigned,  being  considered  a 
debt  to  the  assignee,  which  probably  were  not  intended 
to  convey  the  meaning  they  do.    The  case  itself,  and  the 
judgment  pronounced  upon  the  facts,  do  not  in  any  way 
touch  the  present  question.  There,  a  party  had  insured  a 
life,  and  the  contract  of  the  o£Sce  was,  to  pay  to  the  party 
insuring,  his  executors,  administrators,  and  assigns ;  but 
the  practice  of  the  o£Sce  was  stated  to  be,  that  upon  an 
assignment,  the  o£Sce  recognised  the  assignee,  and  the 
policy  was,  therefore,  an  assignable  instrument     The 
policy  was  not  assignable  at  law,  but  it  was  a  title  which, 
by  contract,  was  assignable  as  between  the  parties;  and 
the  party  in  that  case  assigned,  but  the  assignee  did  not 
give  notice  to  the  o£Sce,  and,  consequently,  the  original 
insurer  dealt  with  the  office,  received  a  bonitSy  and  then 
surrendered  the  policy.   The  Master  of  the  Rolls  in  that 
case  considered,  as  he  naturally  would,  whether  this 
transaction  was  not  a  gift  —  whether  it  did  not,  in  fact, 
confer  a  title  on  the  assignee ;  and  if  it  did,  then,  con* 
sistently  with  all  the  authorities,  he  considered  that  he 
was  bound  to  give  the  assignment  its  full  effect ;  and  he 
put  his  decision  expressly  upon  the  fact  that  the  trans- 
action was  complete — that  there  was  nothing  further 
for  the  donor  or  the  donee  to  do  —  that  the  latter  had 
nothing  to  ask  further  from   the  donor.      Whether, 
upon  the  circumstances  of  that  case,  it  was  right  or 
wrong  to  come  to  that  conclusion,  is  a  question  with 

which 
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which  I  have  notbiDg  to  do.  The  principle  of  the 
decision  is  quite  consistent  with  the  other  cases ;  for  it 
proceeds  upon  the  same  ground,  namely,  that  if  the 
transaction  is  complete,  the  Court  will  give  it  efiect. 
So  far,  therefore,  are  these  two  cases  from  being 
authorities  in  favor  of  the  gift  in  the  present  case,  the 
principle  acted  upon  in  them  by  the  learned  Judges  is 
quite  consistent  with  my  refusing  to  aid  the  Plaintiff  in 
the  present  bill. 

On  the  whole,  I  see  no  reasonable  ground  for  im- 
peaching the  decision  of  the  Vice-Chancellor,  and  his 
decree  must,  therefore,  be  affirmed,  (a) 

(a)  See  Waller  v.  Hodge,  9  Swansl.  99.,  and  Bayley  y.  BoideoU, 
4  Run.  S45. 


J«i.so.        In  the  Matter  of  JANE  ELIZA  CRAWFORD,  a 

Lunatic. 


In  a  case 
where  afemale 
was  found 
lunatic  under 
the  ChmUan 
name  of 
Jane  EUxa, 
and  there 
afterwards 
appeared 


/^N  the  8th  of  August  1835  an  order  was  made  di- 
^^  recting  the  transfer  of  a  sum  of  3  per  cent  Bank 
annuities,  to  which  the  lunatic  was  beneficially  entitled, 
then  standing  in  the  joint  names  of  Elizabeth  Jane  Craoh 
ford  (meaning  the  lunatic),  and  of  Captain  Trotter  and 
Alexander  Trotter^  Esq.,  her  trustees,  and  also  the  trans- 
fer of  certain  West  India  Dock  stock,  standing  in  the 

strong  reason 

tobSerethat  name  of  Elizabeth  Jane  Crffoford  BLlone^  into  the  name 

her  true  Chris-  ^f  ^1,^  Accountant-General,  in  trust  in  this  matter. 

tian  name  ' 

was  Slkebelh  On 

Jane,  but 

there  were  no  means  of  ascertaining  the  fact,  the  Lord  Chancellor  directed^  there 

being  no  doubt  as  to  the  identity  of  the  person,  that  an  order  for  the  transfer  of 

stock  held  by  trustees  for  the  lunatic  under  the  name  of  Elixabeth  Jane  C„  and  the 

orders  upon  all  future  proceedinn,  should  be  entitled,  **  in  the  matter  of  Elizabeth 

Jane  C,  in  the  commission  called  Jane  Efka  C'* 
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On  drawing  up   the  order,   it  appeared  that  Miss        1886. 
Crcnsfordy  against  whom  a  commission  had  issued  in     *^  7"      ' 
May  1884,  was  found  lunatic,  by  the  Christian  name  of    Crawi^ei). 
Jane  ElizOy  the  commission  and  inquisition  both  calling 
her  by  that  name;  and  the  solicitor  was  therefore  required 
to  explain  the  circumstance,  and  to  satisfy  the  Court,  by 
affidavit,  of  the  identity  of  the  person   found  lunatic 
under  the  commission,  with  the  person  in  whose  name 
the  aforesaid  sums  of  stock  were  respectively  standing, 
and  sucli  an  affidavit  having  been  accordingly  furnished, 
the  Lords  Commissioners  directed  that  the  order  should 
be  passed.   The  West  India  Dock  stock,  standing  in  the 
name  of  Elizabeth  Jane  Crawford  alone,  was  thereupon 
transferred  in  pursuance  of  the  order. 

The  trustees  of  the  8  per  cent.  Bank  annuities,  how- 
ever, declined  to  concur  with  the  Bank  in  making  a 
transfer,  expressing  a  doubt,  whether,  under  the  cir- 
cumstances, the  order  of  the  8th  of  August  would  be  a 
sufficient  indemnity  to  them. 

It  appeared  that  the  lunatic  was  bom  in  Portugal^  or 
on  the  voyage  to  England  from  that  country ;  and  that 
the  register  of  her  baptism,  if  any  such  register  existed, 
could  not  be  found.  In  her  father's  will  she  was  called 
Elizabeth  Jane^  but  in  a  codicil,  made  in  the  year  1818, 
he  spoke  of  her  as  his  *^  dear  Eliza!^  No  other  evi- 
dence could  be  produced  to  shew  which  was  the  correct 
name. 

The  petition  prayed,  that  in  the  order  to  be  made  on 
this  petition,  and  in  all  future  proceedings,  the  name  of 
Jane  Eliza  Crawford^  otherwise  Elizabeth  Jane  Cra*afordf 
might  be  used;  and  that  the  trustees  might  be  ordered 
to  join  in  transferring  the  Bank  annuities. 

The 
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The  SoUciior-General,  for  the  petidoner. 

lu  re 
C&AwroBD.        Mr.  Jacobf  for  the  committee. 

Mr.  Prendergast^  for  the  trustees* 

The  Lord  Chancellor  said,  that  as  the  identity 
of  the  person  was  fully  established,  there  could  be  no 
danger  to  the  trustees,  who  must  therefore  be  directed 
to  transfer.  With  respect  to  the  uncertainty  as  to  the 
name,  the  proper  order,  with  a  view  to  remove  any 
ambiguity,  would  be,  that  the  order  on  the  present  pe> 
tition,  and  the  orders  in  all  future  proceedings,  should 
be  entitled  ^*  in  the  matter  of  Elizabeth  Jane  Craeaford^ 
in  the  commission  called  Jane  Eliza  Cranafbrd!^ 


The  petition  was  presented  by  the  nephew  of  the 
lunatic,  who  had  sued  out  the  commission,  but  who  was 
neither  her  heir  at  law,  nor  one  of  her  next  of  kin;  and 
this  circumstance  being  considered  irregular,  the  Lord 
Chancellor  directed  that  the  petition  should  be  amended, 
so  as  to  be  in  the  name  of  the  petitioner's  mother,  Lady 
Scott^  who  was  one  of  the  lunatic's  next  of  kin;  and  that 
the  order  should  be  made  upon  such  amended  petition. 
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1856. 


BROWN  V.  THORNTON.  M^rek  9. 1 1. 

31. 

TN  this  case  the  bill  was  filed  to  obtain  a  discovery  in  a  Defendant 

-*"  aid  of  an  action  at  law,  about  to  be  brought  by  the  ^i™*"*  ^^^ 

Plaintiff,  upon  a  charter-par^.    The  Defendant,  by  his  aid  of  an  ao- 

answer,  admitted  the  possession  of  certain  documents,  ^"^iJ^' 

which  he  specified.     The  common  order  was  made,  re-  ordered  to 

quiring  him  to  leave  the  documents  with  his  clerk  in  thetriido/^" 

Court  for  the  usual  purposes :  by  agreement,  however,  ^*  action,  or 

the  documents  were  inspected  at  the  office  of  the  De-  ceniing  in-^ 

fendant's  solicitor.     The  Plaintiff  gave  notice  to  the  «<lenttiicrcto, 

docomentfl 
attorney  of  the  Defendant,  to  produce,  at  the  trial  of  the  which  be 

action,  a  copy,  in  Duichf  of  the  charter-party,  that  copy  |^^^^ 
being  one  of  the  documents  which  the  Defendant  ad-  in  hb  powe*- 
mitted  by  bis  answer  to  be  in  his  possession.  When  '^^'^ 
the  trial  took  place,  the  Defendant's  counsel  were  called 
upon  to  produce  the  copy  of  the  charter-party ;  which 
they  declined  to  da  On  the  part  of  the  Plaintiff 
secondary  evidence  of  its  contents  was  then  tendered. 
This  was  objected  to  on  the  part  of  the  Defendant ;  but 
the  Judge  received  the  secondary  evidence,  and  a  verdict 
passed  for  the  Plaintiff,  with  permission  to  the  Defend- 
ant to  move  for  leave  to  enter  a  nonsuit,  upon  the 
ground  that  the  secondary  evidence  in  question  had 
been  improperly  received.  The  Defendant  afterwards 
obtained,  from  the  Court  of  King^s  Bench,  a  rule  nisi  for 
entering  a  nonsuit.  The  Vice-Chancellor,  subsequently, 
upon  the  motion  of  the  Plaintiff,  made  an  order  by 
which  the  Defendant  was  directed  to  produce,  on  the 
trial  of  the  action  at  law  in  the  bill  mentioned,  and 
on  any  proceedings  incident  thereto,  the  documents 
admitted  by  hb  answer  to  be  in  his  possession.  This 
order  was  obtained  for  the  purpose  of  securing  to  the 

Plaintiff 
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1856.  Plaintiff  the  benefit  of  the  production  of  the  copy  of  the 
charter-party,  upon  the  occasion  of  shewing  cause  against 
the  rule,  as  well  as  for  the  purpose  of  having  it  pro- 
duced at  any  new  trial  of  the  action  which  might  be 
ordered. 

A  motion  was  now  made  to  discharge  the  Vice- 
Chancellor's  order. 

Mr.  JVigranif  in  support  of  the  motion. 

The  Vice-Chancellor  by  his  order  in  the  present  in- 
stance, following  his  own  decision  in  the  case  of  CrcfwUy 
y.  Perkins  {a\  treats  it  as  a  matter  of  course  for  the 
Plaintiff  in  a  bill  of  discovery,  to  obtain  an  order  for  the 
production,  upon  a  trial  at  law,  of  any  documents  which 
the  Defendant  may  have  admitted  by  his  answer  to  be  in 
his  possession,  without  the  Plaintiff  being  obliged  to 
read  the  whole  answer.  This  proceeding  is  at  variance 
with  the  constant  course  and  practice  of  the  Court.  The 
documents  which  a  Defendant  by  his  answer  admits  to 
be  in  his  possession,  are  to  be  considered  as  part  of  his 
answer,  and  were  formerly  set  forth  in  it  at  full  length. 
The  answer  is  one  entire  admission.  It  is  a  rule  of  the 
couits  of  law  that  a  party  shall  not  be  at  liberty  to  read 
a  part  only  of  an  answer,  or  to  give  secondary  evidence 
which  he  has  procured  by  means  of  a  Defendant's 
answer,  without  reading  the  whole  of  the  answer;  unless 
the  party  has  obtained  a  special  order  for  that  purpose 
from  the  court  of  equity  in  which  the  bill  has  been 
filed.  In  the  case  of  Gtamey  v.  Whitbread(b)  in  the 
exchequer.  Lord  Lffndhurst  stated  that  he  had  acted 
upon  this  rule  at  nisi  prius.  Before  the  case  of  Crowley 
V.  Perkinsj  this  special  order  was  never  made  upon  a 
bill  of  discovery  ;  and  upon  a  bill  for  relief  it  was  only 

made 
(a)  S  Sim.  559.  (6)  Younge,  541.  on  another  point. 
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made  after  bearing  the  merits  of  the  case:    Asian  v.        1836. 
Lord  Exeter  {a);  Marsh  v.  Sibbald{b\     No  proceeding 
is  now  pending  upon  which  the  documents  ordered  to 
be  produced  can  be  legitimately  used ;  there  is,  there- 
fore^ no  reason  why  the  order  should  have  been  made. 

Mr.  Jacobs  contrd. 

There  has  been  no  judgment  in  the  action,  which 
is  still  pending.  When  cause  shall  be  shewn  against 
the  rule,  it  will  be  competent  for  the  Court  of  King's 
Bench  to  direct,  either  that  there  shall  be  a  new 
trial,  or  that  a  nonsuit  shall  be  entered,  or  that  the 
damages  shall  be  reduced;  or  that  Court  may  make 
any  other  order  which  it  shall  think  fit.  Under  the 
Vice-Chancellor's  order,  the  Defendant  would  be  bound 
to  produce  the  document  in  question  upon  the  argument 
in  the  King's  Bench;  that  was  the  principal  purpose 
for  which  the  order  was  obtained ;  and  if  a  new  trial 
should  be  ordered,  it  will  be  the  duty  of  the  Defendant 
to  produce  the  document  upon  such  new  trial.  It  is 
very  much  of  course  to  make  such  an  order  as  the 
present,  except  that,  sometimes,  instead  of  directing  the 
party  himself  to  produce  the  documents,  as  in  this 
instance,  the  clerk  in  Court  is  ordered  to  attend  with 
them  at  the  trial.  There  is  no  decided  case  which 
proves  that  the  rule  at  law  is  such  as  has  been  stated  on 
the  other  side.  Such  a  rule  cannot  be  assumed  to  exist, 
until  a  decision  in  Banco  shall  have  established  it.  A 
court  of  law  cannot  inquire  by  what  means  a  party  has 
got  possession  of  documents;  whether  by  means  of  a 
bill  in  equity  or  otherwise.  Crawley  v.  Perkins^  which 
was  decided  in  1832,  has  nevgr  been  disputed. 

Mr. 

(«}  6  Ves.  8S8.,Bnd  see  HyUony,  Morgan, 6  Vtt.  293. 
(b)  2V,ffB.  316. 

Vol.  I.  S 
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18S6.  Mr.  Wigram^  in  reply. 

Brown  Jt  is  a  dear  rule  that  a  party  applying  to  the  Court 

Thornton,  to  order  the  production  of  documents,  must  shew  that 
there  is  some  legitimate  purpose  for  which  they  can  be 
used.  To  use  the  documents  upon  the  argument  in 
the  King's  Bench  would  not  be  to  use  them  for  a  legiti- 
mate purpose.  The  general  rule  is,  that  if  you  take  an 
admission,  you  must  take  the  whole  admission.  This 
order  is  an  infringement  of  that  rule.  A  Plaintiff  has 
no  right  to  use  a  Defendant's  document,  without  the  ex- 
planation which  the  Defendant  has  given  with  respect  to 
it.  The  decision  in  Crawley  v.  Perkins  is  erroneous ;  for, 
in  effect,  it  lays  it  down,  as  an  abstract  proposition,  that 
a  Plaintiff  is  entitled  to  select,  from  among  a  Defendant's 
documents,  such  as  he  pleases,  and  to  give  them  in 
evidence  against  the  Defendant,  without  any  explanation 
on  the  Defendant's  part.  If  the  rule  at  law  be  not  such 
as  has  been  already  stated,  and  if  a  court  of  law  will 
allow  a  party  to  give  secondary  evidence  of  a  docu- 
ment, the  knowledge  of  the  contents  of  which  he  has 
obtained  in  the  present  manner,  without  reading  the 
whole  answer,  then  there  is  no  necessity  for  the  present 
special  order ;  and  it  should  on  that  account,  therefore, 
be  discharged. 


March  11.         The  Lord  Chancellor. 

I  have  quite  satisfied  my  mind,  that  the  rule  stated  to 
prevail  at  law  does  prevail  there,  and  that  where  a  party 
produces,  at  law,  a  document,  which  he  has  obtained  by 
means  of  a  bill  of  discovery  only,  the  Judges  at  com- 
mon law  will  not  allow  hiifl  to  use  it  without  using  the 
answer  also.  The  rule,  however,  is  not  insisted  on,  if 
this  Court  has  made  an  order  for  the  production  of  the 
document. 

The 
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The  question  is  one  of  great  iillportance»  and  it  is  1836. 
strange  that  so  little  relating  to  it  should  be  found  ki  the 
books.  It  appears  to  me,  that  all  that  I  can  do  is,  to 
request  the  Registrar  to  search,  and  inform  me  what 
orders  are  to  be  found  with  respect  to  the  production, 
at  trials,  of  documents,  of  which  the  possession  has  been 
admitted,  in  answers  to  mere  bills  of  discovery. 


The  case  stood  this  day  in  the  paper  for  judgment ;  but  Mardk  51. 
before  judgment  was  pronounced,  Mr.  Jacob  mentioned 
to  the  Lord  Chancellor,  in  addition  to  the  cases  before 
cited,  Williams  v.  Munnings  (a),  Harris  v.  Bodenham  (i), 
Taylor  v.  Sheppard{c)y  and  Bland  v.  Wainwright^  a  late 
case  in  the  Exchequer,  not  yet  reported.  He  stated  that 
in  the  last-mentioned  case,  an  action  had  been  brought 
against  an  insurance  o£Sce  upon  a  policy  of  life  insur- 
ance. The  defence  was,  that  fraud  had  been  used  in 
efiecting  the  policy.  The  insurance  office  filed  a  bill  of 
discovery  in  aid  of  their  defence,  and  obtained  the  usual 
order,  that  the  Defendant  in  equity  should  produce  and 
leave  certain  documents  in  the  hands  of  his  clerk  in 
Court  This  order  was  complied  with.  The  Defendant 
in  equity  arterwards  applied  to  the  Court  to  have  the 
documents  back  again.  The  application  was  resisted 
upon  the  ground  that  the  documents  could  not  then  be 
produced  at  the  trial.  An  order  was  made  that  they 
should  be  re-delivered  to  the  Defendant  in  equity,  upon 
the  terms  of  his  producing  them  at  the  trial ;  he  pro- 
duced them  accordingly,  and  they  were  read  against 
him,  without  the  whole  answer  being  read. 

The 

{a)  Ryan  4*  Moody,  18.  {c)  1  Younge  Sf  CoUyer^^^A. 

(b)  1  aim,  i  Stu,  S83. 
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18S6.  The  Lord  Chavceixor. 

The  uniform  opinion  of  the  Judges  of  the  Courts  of 
common  law  is,  that  when  a  bill  of  discovery  has  been 
filed,  to  which  an  answer  has  been  put  in,  and  docu- 
ments are  produced  at  the  trial,  as  part  of  the  answer, 
in  which  character  alone  the  Plaintiff  in  equity  is  en- 
titled to  use  them,  the  whole  answer  must  be  read ;  but, 
on  the  other  hand,  when  a  Court  of  equity  has  inter- 
fered, and  has  ordered  the  documents  to  be  produced 
and  read,  the  Court  of  law,  sitting  at  Nisi  Prius,  pays 
such  respect  to  the  order  of  the  Court  of  equity,  that  it 
allows  the  documents  to  be  read  alone,  without  inquiring 
into  the  grounds  of  the  order.  That  is  the  rule  esta- 
blished at  law,  and  it  is  consistent  with  what  is  the 
situation  of  the  parties.  The  question  is,  whether,  upon 
a  mere  bill  of  discovery,  a  Court  of  equity  ought  to 
interfere,  so  as  to  relieve  tiie  Plaintiff  in  equity  from  the 
necessity  of  doing  that  which  he  is  by  law  bound  to  do ; 
that  is,  on  a  bill  of  discovery,  to  give  the  Plaintiff  in 
equity  a  benefit  beyond  that  which  he  is  entitled  to 
derive  from  the  answer  to  such  a  bill.  I  was  surprised 
to  hear  the  affirmative  contended  for  in  the  argument ; 
because  I  thought  that  such  a  course  would  be  giving 
relief;  the  Court  would  not  in  that  case  be  used  for  the 
purpose  of  obtaining  discovery. 

It  is  obvious  that  the  effect  of  the  Vice-Chancellor's 
order  was  to  give  the  party  a  benefit  he  could  not  other- 
wise have,  namely,  the  power  of  using  a  document  in  a 
manner  in  which  he  would  not  in  other  respects  be 
entitled  to  use  it  I  directed  the  Registrars  to  search 
whether  there  was  any  precedent  of  such  an  order 
having  been  made  on  a  bill  of  discovery.  The  result 
is,  that  no  such  order  can  be  found  upon  a  bill  of  dis- 
covery, except  that  in  the  case  of  Crawley  v.  Perkins^ 

which 


Thoanton. 
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which  was  cited  in  the  argument.  That  result  is  quite 
consistent  with  the  doctrine  of  the  Judges  at  law.  This 
Court  does  Jiot,  upon  a  bill  of  discovery,  interfere  with  v, 

the  rights  of  the  parties ;  it  merely  gives  the  discovery 
sought  If  the  Court  were  to  go  further,  the  bill  would 
not  be  a  bill  of  discovery,  and  there  would  be  a  de- 
parture from  the  practice  of  the  Court  upon  a  bill  of  dis- 
covery. As  soon  as  the  Defendant  in  equity  has  put  in 
his  answer,  he  is  entitled  to  his  costs,  and  the  o£Sce  of 
the  Court  is  discharged.  The  Court  has  no  jurisdic* 
tion  to  exercise  on  a  bill  of  discovery ;  it  leaves  the 
parties  to  make  the  best  use  of  the  discovery  they  can. 

Whether  the  rule  at  law  be  right  or  not,  is  not  a  matter 
for  my  consideration ;  it  is  su£Scient  for  roe  to  say,  that 
this  Court  will  not  interfere.  In  the  cases  of  Harris 
V.  Bodenhamy  and  Taylor  v.  Shepjpardy  which  have  been 
referred  to  to-day,  the  present  question  was  not  raised ; 
nor  does  it  appear,  that  in  either  of  them,  the  bill 
was  a  bill  of  discovery.  The  order  must  be  discharged. 
The  Court  makes  no  order  with  respect  to  the  pro- 
duction.    It  does  not  interfere  at  all. 

Order  of  the  V  ice-Chancellor  discharged  (a). 

(a)  As  to  the  rule  at  law,  see     and  Long  y.  Champum,  2B.  i 
1  Phil.  Ev,  959.  960.    7th  ed.      AdoL  384. 
1  Stark.  Sv.  986,  287.  Sd  ed.$ 
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JnoTCM  S.  4« 
April  12. 

A  writ  of 
right  was 
issued  before 
the  expiration 
of  the  time, 
Kmited  by  the 
actsd&4 
IT.  4.  c.  97. 
for  bringing 
such  writs. 
After  that 
time  had  ex- 
pired, the 
return  dajof 
the  writ  was 
altered,  and 
the  writ  was 
resealed: 

Held,  that 
the  writ  must 
be  considered 
as  having  been 
brought  after 
the  time  li- 
mited by  the 
act;  and  it 
was,  therefore, 
superseded 


FOOT  V.  COLLINS. 

TN  this  case,  six  writs  of  right  were  issued  against  six 
"^  tenants  in  common,  on  the  SOth  of  Matf  1835|  the 
last  day  bat  one  upon  which  the  recent  statute  (a)  for  the 
limitation  of  actions  allowed  writs  of  right  to  be  brought 
at  all.  On  the  same  day,  the  writs  were  delivered  to  the 
sheriff  of  KetU^  with  directions  to  take  the  necessary  pro- 
ceedings upon  them.  The  writs  were  returnable  on  the  2d 
of  November  1835.  According  to  the  practice  with  respect 
to  writs  of  right,  it  was  the  duty  of  the  sheriff  to  have 
summoned  the  tenants  to  the  writs,  fifteen  days,  at  leasts 
before  the  day  on  which  the  writs  were  returnable.  In 
the  present  instance,  however,  the  sheriff  did  not  sum- 
mon the  tenants  until  the  24tb  of  October^  which  was 
only  nine  days  before  the  day  on  which  the  writs  were 
returnable.  On  the  SOth  of  October ^  the  sheriff  having 
procured  the  cursitor  to  alter  the  writ,  by  making  it 
returnable  on  the  21st  of  November  instead  of  the  2d, 
the  writ  was  resealed.  On  the  SI  st  of  October  the  sheriff 
summoned  the  tenants  again,  to  appear  on  the  21st 
of  NovembeTf   and  accompanied    the   summons   by  a 

notice^ 

(fl)  5  &  4  W.  4.  c.  27.  The 
thirty-sixth  section  enacts,  that 
certain  writs,  which  it  enume- 
rates, and  in  which  enumeration 
writs  of  right  are  included,  shall 
not  be  brought  after  the  3l8t  of 
December  1854.  The  thirty- 
seventh  section,  however,  is  in 
the  following  words:  —  "Pro- 
vided always,  and  be  it  further 
enacted,  that  when  on  the  said 
aist  day  of  December  \S54,  any 


person  who  shall  not  have  a  right 
of  entry  Co  any  land,  shall  be  en* 
titled  to  maintain  any  such  writ 
or  action  as  aforesaid  in  respect 
of  such  land,  sueh  writ  or  action 
may  be  brought  at  any  time  be- 
fore the  Ist  day  of  June  1  S3 5,  id 
case  the  same  might  have  been 
brought  if  this  act  bad  not  bee» 
made,  notwithstanding  the  pe- 
riod of  twenty  years  hereinbefore 
limited  shall  have  expired." 
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notice,  not  to  appear  to  the  former  summons.  The 
same  circumstances  occurred  with  respect  to  all  the  writs. 
In  Hilary  term  1836,  one  of  the  tenants,  named  James 
Hales  Shirreffy  obtained  a  rule  from  the  Court  of 
Common  Pleas,  to  shew  cause  why  the  writ  of  right 
against  himself,  and  the  summons  founded  upon  it,  should 
not  be  set  aside,  upoti  the  ground  that  the  alteration  and 
resealing  were  irregular.  The  writ  against  him  had  not 
then  been  returned  into  the  Court  of  Common  Pleas  by 
the  sheriff.  On  the  SOth  of  January  1836,  the  Court  of 
Common  Pleas  discharged  the  rule,  alleging,  as  the 
reasons  for  so  doing,  first,  that  until  the  sheriff  had 
made  his  return,  that  Court  had  no  jurisdiction ;  and, 
secondly,  that  that  Court  could  not  set  aside  an  original 
writ,  {a)  On  the  1st  or  2d  of  February ^  the  writ  against 
the  tenant  Jane  Collins  was  duly  returned  and  filed  with 
the  Custos  Brevium  of  the  Court  of  Common  Pleas. 
On  the  3d  of  February^  the  tenant  Collins  not  having 
appeared,  a  writ  of  grand  cape^  founded  on  the  writ  of 
right  and  the  return  of  it,  was  issued  against  her  for  de- 
fault of  appearance.  On  the  1 1  th  of  February^  however, 
the  tenant  Collins  moved,  before  the  Vice-Chancellor,  that 
the  writ  of  right  might  be  superseded,  upon  the  ground 
that  it  was  to  be  considered  as  having  been  brought  after 
the  time  limited  by  the  act  of  parliament 


I8Sa 


The  Demandant's  attorney  made  an  affidavit,  in  op- 
position to  the  motion,  in  which  he  stated  that  he  had 
been  informed  by  Mr.  Jones^  one  of  the  cursitors,  that 
he  knew  it  to  have  been  the  invariable  practice  of  the 
Cursitors'  Office  for  the  last  thirty  years,  to  alter  the  re- 
turn of,  and  reseal,  writs  of  right,  and  other  original 
writs,  for  any  demandant  or  plaintiff  whomsoever,  on 
application  made  at  the  Cursitors'  Office  for  that  purpose ; 

and 
(a)  S  Bing.  N.  S,  S2B. 
S  4 
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and  that  the  Carsitors  were  bound  to  alter  the  return  o^ 
and  reseal}  any  writ  of  right,  or  other  original  writ,  if 
required,  as  a  matter  of  course,  and  without  any  order 
whatever  from  the  Court  of  Chancery ;  and  that  Mr. 
Jones^  in  the  whole  course  of  his  life,  had  never  known 
the  practice  to  be  otherwise.  The  witness  added,  that 
he  had  himself  been  in  the  habit,  for  the  last  twenty-two 
years,  of  getting  the  return  of  writs  issued  from  the 
Cursitors'  Office  altered,  and  the  writs  reseated,  with- 
out any  order  from  the  Court  of  Chancery  for  that 
purpose. 

The  Vice-Chancellor  granted  the  motion  with 
costs. 

The  Demandant  now  appealed  from  the  Vice-Chan- 
cellor's order. 

Mr.  Jacob  and  Mr.  j^.  Parker^  in  support  of  the 
appeal. 

Writs  of  right,  although  issued  out  of  this  Courts 
were  always  returnable  in  the  Court  of  Common  Pleas ; 
in  the  present  case,  the  writ  wa^  actually  returned  into 
that  Court,  and  filed  there,  before  the  motion  to  super- 
sede it  was  made.  Doubts  have  been  entertained, 
whether  this  Court  has  power  to  supersede  any  writ 
at  any  time  after  the  return  day  is  out;  Ex  parte 
Little  (a),  Bex  v.  Burrard  {b) ;  or  even  after  it  has  left 
the  office  of  the  Court;  TreblecocVs  case{c)j  Anon,  {d) ; 
but  it  is  perfectly  clear,  that  after  a  writ  has  been 
returned  into  another  Court,  and  has  become  a  re- 
cord of  that  Court,  the  authority  of  this  Court  over  it 
is  gone;  Ex  parte  Little.    The  writ  of  supersedeas  is 

always 

(a)  5  Atk.  479.  (c)  1  Aik.  659. 

(ft)  1  P,  W.  455.  C<0  «  ^'*.  «37. 
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always  directed  to  the  same  person  to  whom  the  ori-     ^  18d(>. 
ginal  writ  was  addressed,  and  directs  him  to  surcease 
all  further  proceedings  under  that  writ.     The  person  to 
whom  a  writ  of  right  is  addressed,  is  the  sheriff;  but 
after  he  has  returned  the  writ  into  the  Court  of  Com- 
mon Pleas,  he  is  Jimcttts  (ffi^ii ;  and  it  would  be  absurd  to 
direct  him  then  to  surcease  proceedings  under  the  writ. 
The  case  upon  the  authority  of  which  the  Vice-Chancel- 
lor granted  this  motion,  was  Ogyer  v.  Heytoood.  {a)     In 
that  case,  as  reported  in  the  original  edition  of  JmUer^ 
it  would  seem  that  Lord  Hardwicke  had  an  impression, 
that  he  could  supersede  a  writ  returned  into  another 
Court,  although  he  could  not  quash  it ;  but  it  appears 
from  the  note  to  Mr.  Blunfs  edition  of  Ambler^  in  which 
he  quotes  the  Registrar's  book,  that  the  facts  of  that 
case  were,  that  the  writ  had  been  returned  into  the  Court 
of  Common  Pleas;  that  the  Defendant  in  the  cause 
considered  the  writ  wrong,  because  the  return  had  been 
altered,  and  the  writ  had  been  resealed  without  being 
restamped ;  that  the  Defendant  applied  to  the  Court  of 
Common  Pleas  to  set  the  writ  aside ;  that  the  Court  of 
Common  Pleas,  wishing  that  the  question,  whether  the 
writ  ought  to  have  been  restamped  or  not,  should  be  de- 
cided by  the  Lord  Chancellor,  ordered  tliat  the  Plaintiff 
should  have  leave  to  take  the  writ  off  the  file,  and  that 
the  Defendant  should  be  at  liberty  to  move  to  quash  ity 
and  that,  upon  that  motion^  neitlier  party  should  insist 
upon  the  fact  that  the  writ  had  been  actually  returned. 
The  Registrar's  book  has  been  examined,  and  it  has 
been  found  that  the  statement  in  Mr.  Blmfs  note  has 
been  accurately   taken  from   it.     The  note  was    not 
brought  to  the  attention  of  the  Vice-Chancellor.     The 
decision  was  made  upon  the  then  existing  Stamp  Act ; 

but 

{a)  AmhUr^  50.     S.  C  nom.      Weaoeri  Compm^  v.  Hajfward^ 

5  Atk.  362.  , 
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^  ]8d6'  bat  what  was  done  in  the  case  proves  most  strongly  the 
position  now  taken  by  the  Demandant,  llie  case  of 
Smith  V.  lVibHer{a)  is  entirely  in  aooordanoe  with 
Qg^  V.  Heywood,  as  explained  by  the  note  before  men- 
tioned. In  Smith  v.  WUmer^  the  Lord  Chancellor  con* 
suited  the  Cursitors  as  to  their  practice^  and  be  said, 
that  his  decision  in  Ogyer  r.  Heyaood  was  upon  the 
Stamp  Act. 

The  conrts  of  law  have  great  powers  in  amending 
writs.  The  amendment  of  writs  is  allowed  by  the 
statute  8  Hen*  6.  e.  12.  It  has  been  decided  that  the 
court  of  law  into  which  writs  have  been  retumedi 
is  the  proper  Court  to  amend  them  after  the  return. 
The  amendments  of  precipes  in  recoveries  rested  on 
that  foundation.  It  is  true,  however,  that  the  Court 
of  the  Common  Pleas  will  not  amend  writs  of  right. 
If  this  Court  has  the  power  to  make  such  an  order 
as  has  been  made  by  the  Vice-Chancellor  in  the  pre- 
sent instance,  the  writ  might  have  been  altered  or 
superseded  at  the  very  day,  or  at  the  very  time,  of 
trial.  His  Honor  held,  that  the  writ  became,  from  the 
time  of  resealing,  a  new  writ ;  and  that  the  writ  in  the 
present  case  was  therefore  a  writ  issued  after  the  1st  of 
^ime  1835.  It  is  not  true  that  the  writ  is  made  a  new 
t^lrit  by  being  resealed.  The  practice  of  the  Cursitors' 
Office,  with  respect  to  writs  of  right,  has  been  to  reseal 
them  four  times,  and  thus  to  keep  them  alive  for  four 
termS)  this  resealing  being  always  made  before  the  return 
day  has  come.  There  is  a  difference,  in  this  respect, 
between  writs  in  real  actions  and  writs  of  mesne  process 
in  personal  actions.  Shirley  v.  Wright  (6),  Parsons  v. 
Lqgd.  (c)  The  practice  of  the  Cursitors'  Office  is  part  of 

the 

(tf)  a  AOt.  598.  (c)  8  WUt.  S4A. 

(b)  %Ld.Itaym.l1S. 
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the  law  of  the  Conrt,  to  the  benefit  of  which  the  suiunr  1886. 
18  entitled.  In  the  (Nreient  case,  the  Demandant^ 
suing  out  bis  writ,  in  the  first  instance,  within  the  time 
allowed  by  the  statnte,  has  become  entitled  to  all  the 
incidents  which  attached  to  writs  of  right  before  the  sta- 
tote  was  made^  one  of  which  incidents  is  the  benefit  of  the 
practice  in  the  Cursitors'  OflSce,  by  which  writs  could  be 
resealed  four  times,  and  continued  for  four  terms.  The 
statute  has  not  taken  away  the  Demandant's  right  to 
these  incidents.  The  terms  in  which  the  statute  UmitB 
the  time  within  which  writs  of  right  shall  be  issued 
are  the  same  as  those  used  in  the  old  Stsitute  of  Limit- 
ations and  the  Statute  of  Frauds.  In  equity,  time  runs 
from  the  service  of  the  snbp<Bna;  at  law,  the  time 
runs  from  the  time  of  issuing  the  writ ;  thus,  formerly, 
persons  who  wished  to  keep  alive  legal  rights  of  action, 
i3sued  writs,  and  kept  them  in  their  own  possession, 
and  entered  continuances  from  time  to  time:  that 
was  the  only  way  of  keeping  alive  a  remedy  against  a 
debtor  who  went  abroad.  The  teUe  of  the  writ  is  con- 
sidered the  time  of  the  commencement  of  the  action ; 
and  although  the  time  at  which  a  writ  may  be  sealed 
may  not  be  within  the  time  prescribed  by  the  Statute  of 
Limitations,  it  is  sufiicient  if  the  teste  is  within  that  time; 
Price  V.  The  Hundred  qfChewton  (a),  Robinson  v.  Steven- 
son, (i)  A  writ  is  not  made  a  new  writ  by  being  resealed : 
Braitlfwaite  v.  Lord  Mont/ord{c);  Durden  v.  Ham- 
mond (d);  Miller  v.  MiOer  (e) ;  Israel  v.  Middleton  (g); 
Anon.(Ji);  Tidd^s  Practice,  {i)  Leigk  y.  Zjcigh,  which  visia 
recently  before  the  Court  of  Common  Pleas,  and  is  not 

yet 

(a)  1  P,  Wms.  437.  (e)  2  Bing.  N,  S.  66. 

{b)  Ambler^  Z15.  (g)  i  OdUy^s  lUpoHi,  319. 

(c)  3  Crom.  4*  Mee,  408.,  and  (A)  Ibid,  p.  39S. 
4  2>w.  276.  (!)  Vol.  1.  pp.  TIS,   H    seq,. 

[d)  1  jB.f  C.  111.  9th  edition. 
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jet  rqioited  (a),  was  quite  a  different  case  from  the  pre- 
sent ;  because  there,  the  writ  was  altered  after  the  return 
day  had  come.  When  the  Court  of  Common  Pleas  de- 
cided that  case^  they  were  not  accurately  informed  of  the 
practice  in  the  Cursitors'- Office;  they  seem  to  have 
supposed  that  the  practice  was  to  reseal  writs  an  in- 
definite number  of  times.  If  the  writ  in  the  present 
instance  has  been  brought  after  the  time  allowed  by 
laW|  the  Demandant  may  take  advantage  of  that  fiict 
by  plea.  The  Court  of  Common  Pleas  should  have  an 
opportunity  of  giving  its  opinion  upon  the  effect  of  the 
resealing  in  this  case. 


Mr.  Wigramf  and  Mr.  Biggs  AndremSf  contra. 

A  party  who  has  used  a  writ  which  be  has  sued  out, 
cannot  have  it  resealed :  Glenn  v.  fVtlks.  {b)  When  a 
writ  has  irregularly  issued,  this  Court  may  supersede 
it  at  any  time.  Before  the  passing  of  the  late  act, 
writs  of  right  were  always  looked  at  with  the  greatest 
strictness.  The  statutes  14  Ed.  3.  5/.  1.  c.  6.,  9  Hen.  5. 
t^.  1.  c.  4.,  and  SHen.6.  c.  12.,  are  the  only  statutes 
under  which  the  present  writ  could  be  altered,  but 
those  statutes  allow  alterations  in  cases  of  clerical  error 
only ;  Blackatnar^s  case,  {c)  Courts  have  always  been 
unwilling  to  assist  the  Plaintiff  in  a  writ  of  right: 
£  JVms.  Saund.  45/.  Dumsday  v.  Hughes  {d) ;  CharU 
wood  V.  Morgan  {e)\  Baylis  v.  Manning  {g)\  Htdl  v. 
Blake.  (*)  Worlej/  v.  Blunt  (1),  Miller  v.  Miller  (*), 
Boscoe  on  Real  Actions.  (/)     The  Vice-chancellor  said 

the 


(a)  Now  reported  3  Bing.  N.  5. 
464. 

(^)  4  DawL  P.  C.  323. 

(c)  8  Co.  156.  a. 

(d)  SB.^P.  453. 
(#)  1  K.  R.  64. 


ig)  I  H.  R.  233. 
(A)  4  Tauni.  572. 
(t)  9  .fitf^.  635. 
(k)  fl  Bhig.  N.  S.  66. 
(/)  Vol.  1.  p.  178. 
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the  late  act  was  a  legislative  declaration  in  sapport  of  1886. 
the  principle  on  which  the  courts  had  acted,  namely, 
that  no  person  should  sue  for  land  after  twenty  years. 
It  is  enough  to  shew  that  this  Court  has  concurrent 
jurisdiction  with  the  Court  of  Common  Pleas.  When 
the  case  of  Foot  v.  Skirreff  was  before  the  Court  of 
Common  Pleas,  the  Judges  of  that  Court  thought 
that  this  was  the  proper  jurisdiction  to  get  rid  of  the 
writ.  That  this  Court  has  power  to  supersede  the 
writ,  if  it  has  improperly  issued,  is  clear  from  Lord 
HarimicM^  expressions  in  Ogyer  v.  Heymood.  In  that 
case  the  application  was  to  quash  or  supersede  the  writ. 
The  writ  had  been  returned  into  the  Common  Pleas- 
No  court  can  quash  a  writ  without  having  the  writ 
before  it,  but  that  is  not  necessary  for  the  purpose  of 
superseding  a  writ;  Woodcraft  v.  Kinaston»{a)  The 
arrangement  mentioned  in  Mr.  Blunfs  note  to  Ogyer  t. 
Heywood  was  only  made  to  insure  the  decision  of  the 
question.     Leigh  v.  Leigh^  has  decided  this  case. 

Mr.  Jacob,  in  reply. 

• 

The  practice  of  the  Cursitors*  Office  is  applicable  to 
all  writs  issued  from  it,  including  all  writs  upon  which 
recoveries  were  suffered,  and  the  writs  in  all  personal 
actions  in  which  the  Plaintiff  thinks  fit  to  commence  his 
action  by  original  writ,  as  in  Braithwaite  v.  Lord  Mont^ 
ford,  and  all  real  actions.  In  other  cases,  there  was 
always  a  supposed  original  writ,  which  was  paid  for  to 
the  filazer  of  the  Court  of  Common  Pleas,  who  ac- 
counted for  the  money  to  the  cursitor;  the  Defendant 
might  call  for  the  original  writ  and  crave  oyer  of  it, 
and  then  the  Plaintiff  was  obliged  to  have  the  original 
writ  made  out,  as  of  the  date  when  he  issued  his  capias, 
sealed,  perhaps,  a  year  after  the  capias  was  issued.   This 

practice 

(a)  2Atk,^n. 
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'1886.  pnctice  wvs  heU  good.  WriU  antedatied  have  been 
held  valid*  By  being  antedated,  the  writs  were  brought 
within  timet  and  this  Court  refused  to  alter  them,  b»* 
cause  the  practice  of  the  office  had  been  to  amend 
the  writs.  This  Court  supports  the  practice  of  the 
Carsilors'  Office,  and  acts  upon  it;  Price  v.  ChemUmf 
and  RMnmn  v.  Stevenson.  Ogyer  v.  Heymood  proves  the 
amiqutty  of  the  practice  of  the  Cursitors"  Office,  with 
respect  to  reseating  writs.  In  Jennings  v.  Lord  Hawe^ 
which  was  lately  before  the  Vice-chancellor,  the  senior 
cursitor  (Mr.  Jones)  stated  that  it  was  the  right  of  the 
Demandant  to  have  the  writ  reseated,  and  that  the  Cur- 
sitor could  not  object;  the  tenant  in  that  case  served 
the  Cursitor  with  notice  not  to  reseat  the  writ;  the 
Demandant  applied  to  have  it  reseated;  the  Cursitor 
said  the  Demandant  had  a  right  to  the  alteration,  and 
onty  asked  a  written  memorandum  of  the  Demandant's 
application.  No  authority  has  been  produced  to  shew 
that  resealing  malces  the  writ  a  new  writ,  except  Le^h  v. 
Leigh.  The  cases  of  amendment  of  writs  quoted  on  the 
other  side  have  no  application,  because  die  present  is 
not  a  case  of  the  amendment  of  a  writ  by  an  order  of 
the  Court ;  Lord  Hardwicke  notices  this  in  Smith  v.  WU* 
mer.  (a)  Sometimes  the  seal  to  an  original  writ  is  not  put 
until  after  verdict  or  judgment,  or  even  until  after  a  writ 
of  error  has  been  brought ;  but  the  writ,  nevertheless, 
always  dates  from  its  teste.  It  is  said  on  the  other 
side,  that  some  of  the  cases  cited  were  cases,  not  of 
original  writs,  but  of  judicial  writs.  There  is  no  great 
difference  between  writs  issued  under  the  seal  of  this 
Court,  and  those  issued  under  the  seal  of  any  other 
Court.  The  observations  of  Bayley  B.  in  Braithvmte  v. 
Lord  Mon(/brd{b),  shew  that  resealing  is  only  to  be 
considered  as  giving  renewed  effect  to  the  writ;  and  from 

what 
(a)  See  3  Atk.  60a  {b)  See  4  Tyrw.  27S. 
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what  he  nays,  it  appears  Uiat  in  Israel  ▼•  MidiUUm  (a),  18  SO. 
the  writ  was  an  original  writ.  In  Braithwaite  t.  Lord 
Montfbrd  the  Judges  seem  to  hare  considered,  that  the 
writ  was  continued  by  being  resealed,  and  that  the  re- 
sealing  authorised  its  being  served  in  another  county. 
Smith  V.  Wilmer  decided  that  a  writ  resealed  after  oofer 
craved,  operated  as  from  the  time  of  the  testes  that  case 
shews  that  where  the  resealing  takes  place  consistently 
with  the  practice  of  the  Court;  the  writ  always  operates 
from  the  time  of  the  teste.  At  the  time  when  com- 
missions of  bankrupt  were  issued,  if  a  person,  bringing 
an  action  upon  a  commission  of  bankrupt,  failed  in 
consequence  of  a  flaw  in  the  commission,  the  com- 
mission was  altered  and  resealed,  but  that  proceeding 
did  not  make  it  a  new  commission ;  if  it  had  had  that 
effect,  the  seizure  of  the  bankrupt's  property,  and  all 
other  acts  which  had  been  already  done  under  the 
commission,  would  have  been  void.  It  is  true,  thai 
in  practice,  commissions  of  bankrupt  were  not  altered 
except  by  the  order  of  the  Court  Glenn  v«  WUks  (6) 
does  not  apply,  because  there  the  writ  was  issued  after 
the  Uniformity  of  Process  Act,  and  was  returnable 
immediately.  [The  Lord  Chancellob.  Have  you 
found  any  authority  for  the  Court  of  Common  Pleas 
superseding  a  writ?]  The  Court  of  Common  Pleas 
might  say  here,  as  in  Leigh  v.  Leigh^  that  the  D^ 
fendant  need  not  appear  to  the  writ.  Writs  of  error 
returnable  in  parliament  issue  from  this  Court  If 
the  Vice-Chancellor's  order  in  the  present  instance  is 
right,  the  consequence  would  be,  that  when  a  writ  has 
been  returned  into  parliament,  and  when  the  House  of 
Lords  has  taken  cognizance  of  it,  and  when  the  record 
is  there,  and  even  when  the  counsel  are  at  the  bar«  the 

Lord 

(a)  1  ChU.  Rep.  320«  {h)  4  D<noL  P.  C.  SSS. 
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1856*       Lord  Chancellor  could  stop  the  proceedings  by  tuper^ 
seding  the  writ. 


AprH  IS.  7%^  Lord  Chancellor. 

This  was  a  motion  to  discbarge  an  order  of  the 
Vice-Chancellor,  by  which  his  Honor  ordered,  that  a 
writ  of  right  should  be  superseded  with  costs.  The 
grounds  of  the  application  to  supersede  the  writ  were 
the  provisions  of  the  act  3  &  4  JV.  4.  c.  27.  5.  S6.  and 
87.)  by  which  it  was  enacted,  that  no  writ  of  right 
should  be  brought  after  the  Slst  of  December  18Sit 
except  in  cases  in  which,  on  that  day,  a  party  had  not 
a  right  of  entry ;  in  which  cases,  such  writ  or  action 
might  be  brought  at  any  time  before  the  1st  of  June 
1835.  I  assume  that  the  facts  of  this  case  bring  it 
within  the  exception,  and  that  the  day  limited  by  the 
act,  before  which  the  writ  or  action  in  the  present  in« 
stance  must  have  been  brought,  is  the  1st  of  June  1835 ; 
and  the  question  is,  whether  the  writ  or  action  was 
brought  before  that  day. 

The  facts,  as  disclosed  by  the  affidavits,  are  the  fol- 
lowing: —  On  the  30th  of  May  1835,  a  writ  of  right 
issued,  returnable  on  the  2d  of  November.  The  tenant 
in  a  writ  of  right  is  entitled  to  fifteen  days  between  the 
summons  and  the  return ;  if,  therefore,  there  be  not  a 
proper  summons,  fifteen  days  before  the  return,  nothing 
can  be  done  by  the  Demandant  upon  the  writ  as  origin- 
ally issued.  It  appears  that  the  summons  in  this  case 
was  not  made  till  the  24th  of  October  1835 ;  but  it  being 
discovered  that  this  was  irregular,  another  summons 
was  served  on  the  3ist  of  October  1835,  to  appear  in 
the  Court  of  Common  Pleas  on  the  21st  of  November^ 
accompanied  by  a  notice  that  the  tenant  was  not  to 
appear  to  the  summons  served  on  the  24th  of  October. 

The 
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The  snminons  would  have  been  inoperative  under  the 
writ  as  originally  issued,  of  which  the  return  day  was  the 
2d  of  November  i  and  it  appears  that  before  this  second 
summons,  the  Demandant  had  applied  at  the  Cursitors' 
Office  and  procured  the  return  day  to  be  altered,  from 
the  2d  to  the  21st  of  November;  and  that,  in  order 
to  give  effect  to  the  alteration,  the  writ  had  been  re- 
sealed. 


18S&. 


The  question  is,  whether  the  writ,  so  resealed  and 
altered  on  the  SOth  of  October  18S5,  be  a  writ  of  right 
or  action  brought  before  the  1st  of  June  1835. 

On  the  part  of  the  Demandant,  it  has  been  stated, 
upon  affidavit,  that  it  has  been  the  invariable  practice  of 
the  Cursitors'  Office,  so  to  alter  and  reseal  writs  of 
right,  upon  the  application  of  the  Demandant  But  what 
was  the  practice  before  the  act  S  &  4  W.  4.  c.  27.,  has 
no  bearing  upon  the  present  question.  Before  that  act, 
as  the  Demandant  was  entitled  to  the  writ  whenever  he 
applied  for  it,  it  was  obviously  immaterial,  whether  the 
writ  which  had  before  issued  was  altered  and  resealed, 
or  whether  an  entirely  new  writ  was  issued ;  and  from 
thence,  no  doubt,  the  practice  deposed  to  arose.  After 
the  act,  however,  the  question  is  very  different;  as  it  is 
quite  clear  that  after  the  time  limited  by  the  act,  an 
entirely  new  writ  could  not  have  been  bsued ;  and  the 
question  is,  whether  the  writ  so  altered  and  resealed,  be 
not  a  new  writ,  within  the  meaning  of  the  act. 

The  writ  is  a  mandatory  letter  from  the  King  to  the 
sheriff,  which  is  the  sole  foundation  of  his  authority, 
and  of  the  jurisdiction  of  the  Common  Pleas,  and 
which  alone  makes  it  obligatory  upon  the  tenant  to  obey 
the  summons. 


Vol.  I. 


This 
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1M6.  This  command  of  the  King  is  manifested  only  by  the 

issuing  of  the  writ  under  the  great  seal.  It  is  the  seal- 
ing which  gives  Talidity  to  the  writ;  by  that  alone  the 
Royal  command  is  made  known.  Was  the  Royal 
command,  in  this  case  pronounced  before  the  1st  oijwu 
18S5  ?  Did  it  exist  at  all  before  the  dOth  of  October^ 
when  the  seal  was  again  aflSxed  to  the  writ  ?  A  pre- 
vious command  was  issued,  but  for  a  different  purpose, 
namely,  to  appear  on  the  2d  of  November  i  that  command 
became  inoperative,  in  consequence  of  no  summons  having 
been  given  in  proper  time,  and  the  proceeding  under  it 
was  abandoned,  and  indeed  the  writ  for  that  purpose  no 
longer  exists.  The  moment  before  the  writ  was  re- 
sealed,  there  was  no  writ  or  action  pending  upon  which 
any  proceedings  could  be  founded  to  recover  the  pro^ 
perty.  Was  not  then  the  re-issuing  the  writ,  so  altered 
and  resealed,  a  bringing  a  writ  or  action  after  the  1st  of 
June  1835,  which  is  expressly  prohibited  by  the  act? 
Were  it  otherwise,  the  act  would  be  defeated  in  its 
object;  and  it  would  depend,  not  upon  the  provisions 
of  the  act,  but  upon  the  discretion  of  the  Cunsitor,  or 
the  practice  of  the  office,  at  what  time  the  aet  should 
come  into  operation. 

This  question  has  been  before  the  Court  of  Common 
Pleas,  since  the  act  passed,  in  the  case  of  Leigh  v.  Leigi^ 
18th  of  January  1836  (a),  in  which  that  Court  held  that 
the  resealing  the  writ  was  a  new  commencement  of  the. 
action,  and  that  the  resealed  writ  was,  in  effect,  a  new 
writ  This  present  case  was  also  before  the  Court  of 
Common  Fleas,  but  that  Court  refused  to  interfere,  upon 
two  grounds;  first,  that  the  writ  had  not  been  returned; 
and  secondly,  that  that  Court  had  no  jurisdiction  to  set 
aside  a  writ  issuing  out  of  Chancery. 

I  entirely* 

(a)  Now  reported  2  Bing.  N.  S,  464. 
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I  entirely  concur  in  the  opinion  expressed  by  the        1836. 

Court  of  Common  Pleas  in  Leigh  v.  Leighy  and  I  think  ^T^"^^ 
it  clear  that  the  present  writ  of  right  or  action  was  not  «. 

brought  before  the  Ist  otMie  18S5.  .  Collini. 

It  was  contended,  on  behalf  of  the  Demandant,  that 
this  Court  bad  no  right  tb  interfere,  the  writ  having, 
sfaice  the  argument  in  the  Court  of  Common  Pleas, 
been  retohied  into  that  Court ;  and  Lord  Hardwicke^s 
authority  was  quoted  in  support  of  that  doctrine.  But  the 
case  oT  the  Wetneri  Company  v.  Hayward  (a)  proves  the 
conftraty,  and  is  a  decision  by  Lord  Hardaoicte  of  a  later 
date  thaii  those  referred  to,  except  ex  parte  Little  {b) ; 
and,  therefore,  proves  that  Lord  Hardwicke  did  not 
intend  to  lay  down  any  such  doctrine  as  that  contended 
for;  indeed  the  distiflctk>n  he  took  between  quashing 
the  writ,  aiid  ^perseding  it  after  the  return,  clearly 
expUitts  his  own  meaning  and  the  reason  of  the  prac- 
tice. The  Court  of  Coitomon  Pleas  has  also  in  this 
caie  laid  down  (he  same  rule;  for  the  Chief  Justice,  in 
rtferring  to  Leigh  v.  Leigh^  where  the  writ  had  been 
returned,'  states,  that  even  in  that  case  this  Court  was 
not  only  the  pi^per^  btit  &e  only  Court  which  could 
supersede  the  writ 

The  p)r6sent  case  is  one  in  whieh  a  writ  of  this  Court 
has  issued  ut^d^r  a  misilpprehension  of  the  oflScer,  al- 
though accordihg  to  the  ancient  practice.  Being  of  that 
o)|>inion,  I  nlinst  detilare  that  it  comes  under  the  descrip- 
tidn  of  impfihvide  ^matumt,  and  it  is  therefore  my  duty  to 
sopei^sed^  it.  I  must  reftise  this  motion  with  costs,  being 
of  opinion  thkt  the  Vice  Chancellor's  order  was  right. 

Motion  refused  with  costs,  {c) 

(a)  3  AtL  36S.  and  Amil,  59.  has  now  abolished  the  offices  of 
nom.  Ogyer  V.  Hiywddd,  the  Curators,  and  has  transferred 

(b)  5  Aik.  479.  their  duties  to  the  clerks  of  the 
(«}  The  act  5  ft  6  FT.  4.  r.  89.     Petty  Bog  Office. 

T  2 


CASES  IN  CHANCERY. 


jfiircA2j.  ATTORNEY  GENERAL  v.  LUBBOCK. 

May  7, 

Where  ac-  HpHIS  was  the  petition  of  the  relators  in  a  charity 

intcTthe^l^  information,  praying  that  the  Master  might  deliver 

ter^s  office  ia  out  his   report  on   payment  of  the  charge  of  2&   a 

debtor  and  folio  for  drawing  the  body  thereof,  and  the  fee  of  IL 

*^■■^J^^■"^  on  signing  the  same,   and  on  payment  of  the  usual 

book  there,  charge  for  transcribing  the   report,  and   copying  the 

^ttcribed  by  schedules  or  accounts  in  a  book,  and  as  he  is  accus- 

the  sixty-fint  tomed  to  charge  for  the  entry  of  receiver's  accounts, 
and  sixty- 
tecond  orden 

*fti^*i<r'*  The  affidavit  verifying  the  petition  stated,  that  the 

copied  into  body  of  the  report  consisted  of  156  folios;  that  the 

™^"|^*°"  first  schedule  contained    an    account  of  the   charity 

Master's  re-  estates,  and  consisted  of  220  folios ;  aud  that  the  second 

schMld^are  schedule  extended  to   850   folios,    and   contained  an 

only  to  be  account  of  the  Defendant's  receipts  and  payments  in 

atU^rateof  x^p^t  of  the  estates,  which  account  was  brought  into 

6^  a  folio,       ^be  Master's  office,  in  the  form  of  debtor  and  creditor, 

like  receiver  s 

accounts.         as  directed  by  the  61st  of  Lord  I^idhursl's  orders ; 

that  the  contents  of  both  the  schedules  had  been  entered 

pursuant  to   the  62nd  order,  in  a  book  kept  for  the 

purpose  in  the  Master's  office,  and  were  referred  to  in 

the  report, 'but  that  such  schedules  so  entered  were 

merely  transcripts  of  the  accounts,  as  such  accounts 

had  been  brought  into  the  Master's  office,  and  had  been 

passed  and  settled  by  the  Master.     The  affidavit  also 

stated,  that  a  report  on  a  receiver's  account  is  charged 

for  at  25.  a  folio,  but  that  the  account  which  is  entered 

in  a  book,  and  referred  to  in  such  report,  is  charged 

for  as  a  copy,  at  the  rate  of  6d.  a  folio  only.     The 

charge   for  the   body   of  the   report,   at   2s*  a  folio, 

amounted  in  the  present  case  to  15/.  125. ;  and  the  sums 

payable 
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payable  for  the  folios  occupied  by   the  schedulesi  if 
charged  at  the  same  rate,  would  amount  to  107/* 

Mr.  Cooper^  in  support  of  the  application,  submitted 
that  no  more  than  6J.  a  folio  ought  to  be  charged  for 
the  schedules,  inasmuch  as  the  schedules  were  mere 
transcripts  from  the  accounts,  as  carried  into  the  Mas- 
ter's office,  in  the  form  of  debtor  and  creditor  and 
there  entered  in  a  book  and  settled  by  the  Master,  in 
pursuance  of  the  61st  and  62d  of  the  new  orders. 
Those  orders  were  as  follows  :  —  (61.)  **  That  all 
parties  accounting  before  the  Masters  shall  bring  ia 
their  accounts  in  the  form  of  debtor  and  creditor; 
and  any  of  the  other  parties  who  shall  not  be  satisfied 
with  the  accounts  so  brought  in,  shall  be  at  liberty 
to  examine  the  accounting  party  upon  interrogato- 
ries, as  the  Master  shall  direct.  (62.)  That  all  such 
accounts,  when  passed  and  settled  by  the  Master,  shall 
be  entered  in  a  book  to  be  kept  for  that  purpose  in 
the  Master's  office,  as  is  now  the  practice  with  respect 
to  receiver's  accounts,  and  with  proper  indexes,  in 
order  to  be  referred  to  as  occasion  may  require."  In 
the  table  of  fees  to  be  received  by  masters  and  their 
clerks,  as  annexed  to  the  orders  of  21st  December  1839, 
the  charges  were  as  follows :  —  For  drawing  every  re- 
port, per  folio,  exclusive  of  the  following  fee,  25.  Oa 
signing  every  report  and  certificate,  1/."  The  term 
drawing  could  not  correctly  be  applied  to' merely  copy- 
ing into  a  schedule  the  accounts  previously  entered  in 
the  book  kept  in  the  office  and  settled  by  the  Masten 
If  the  contents  of  the  accounts  entered  in  the  book  in 
pursuance  of  the  sixty-second  order,  were  afterwards  to 
be  again  set  out  in  schedules,  and  those  schedules  to 
be  charged  at  the  same  rate  as  the  body  of  the  report, 
instead  of  a  saving,  as  was  intended,  a  large  additional 
cost  would  be  thrown  on  the  suitors. 


1836. 


Attobkbx- 
Geme&al 

Lubbock* 
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18S6. 
Attornxy- 

GXMS&AL 

9, 

Ldbbocx. 
May  7. 


Tke  Lord  CHANcCLu>Rt  afttr  ttatkig  the  aixijr^iint 
and  sixty-second  orders,  and  the  qMeelioo  raised  by  tbe 
petition  upon  the  construction  of  tbe  order,  adverted 
to  tbe  table  of  fees  appended  to  tbe  orders  of  December 
18S3,  and  observed  that  the  question,  in  point  of 
amount,  was  so  important  with  reference  to  the  fee 
fund,  that  he  had  thought  it  right  to  have  a  comranni- 
cation  on  the  subject  with  the  Master  of  the  Rolls  and 
the  Vice  Chancellor.  Both  of  those  learned  judges  oon- 
curred  with  him  in  opinion,  that  the  accounts  having 
been  taken  and  entered  in  a  book  in  the  mode  directed 
by  the  sixty-second  of  Lord  lA^dkunt^s  orders,  and 
forming  properly  no  part  of  the  report,  the  fee  of  2f.  a 
folio  was  to  be  charged  upon  the  body  of  tbe  report 
only,  and  not  upon  the  schedules  which  contained  the 
accounts  already  entered  in  the  book,  and  that  snch 
schedules  were  to  be  charged  like  receiver's  aocoants»  at 
the  rate  of  6d»  a  folio. 


Jan.  S9, 50. 
Feb.  I. 


TAYLOR  w.  WATER& 


A  mortgagee  TN  the  month  of  September  1804^  the  legal  estate  ip  a 
mraced  an*'  l^^se  of  tbe  Italian  Opera  Hpuse  had  become  Vj^^ud 

action  again»t  i^  i]^^^  trustees,  Constj  Lowten^  and  PalmeTf  upon  tru^t, 
tbe  mortgagor  ^ 

to  recover  the  to  pay  off  certain  iocumbraoces,  and  subji^t  thereto,  ia 
mortgage  tnist 

money  upon  ^  ^^ 

a  collateral  security,  the  mortgagor  obtained  an  iojupction  agMnst  tbe  action»  upoa 
the  terms  of  his  paying  into  Court  the  sum  which  appeared  to  be  really  due  upon  tbe 
mortgage.  This  sum  was  accordingly  paid  in  and  invested  in  stock ;  and  that  stock 
was  afterwards  blended  with  other  stock  purchased  with  opother  sum  of  monev  paid 
into  Court  in  the  same  suit.  The  mortgaged  property  having  been  afterwards  sold 
under  a  decree  in  a  different  suit  between  the  mortgagee  and  mortgagor,  the  mort* 
gagee  became  tbe  purchaser,  and  he  was  allowed  to  deduct  from  the  purchase-, 
money  the  amount  due  to  him  on  the  mortgage:  Held,  that  the  mortgagor  was' 
entitled  to  receive  back  the  stock  which  had  b«eo  puid^aial  with  Uie  sum  paid  ia 
by  him  upon  obtaining  the  injunction,  and  also  the  accumulated  dividends  vhich 
had  accrued  on  that  stock. 
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trust  as  to  nine-sixteenth  parts,  for  Taylor^  and  as  to 
tbe  remaining  seven*$ixteenth  parts  for  Goold. 

On  tbe  8th  of  September  1804,    Taylor  executed  a 
morfgage  of  bis  share  in  the  Opera  House  to  Goold^ 
to  secure  57001.  and  interest,  and  any  subsequent  ad- 
vances; and  he  at  the  same  time  executed  a  bond  in 
favor  of  Gooldf  as  a  collateral  security  for  the  same  sum. 
It  was  agreed^  however,  between  the  parties,»that  if  cer- 
tain debentures,  to  the  amount  of  20501.,  should  not  be 
marketable,  die  debt  should  be  reduced  by  that  sum ; 
so  that  the  amount  really  secured  was  5650/.,  exclusive 
of  any  future  advances.     Goold  died  in  the  year  1806, 
and  Waters  ultimately  became  his  sole  executor.    Waters 
commenced  an  action  upon  the  bond  against  Taylory 
for  the   recovery  of  the  sum  of  5700/.     A  suit  was 
then  instituted,  by  Taylor^  against  Waters^  as  GoattTs 
personal  representative,  and  the  trustees,  which  sought 
an  account  of  all  dealings  and  transactions  between 
the  parties,   but  the  principal    object  of  which   was 
to  redeem  the  mortgager  and  stay  the  proceedings  at 
law.     By  an  ord^  made  in  this  suit»  which  was  called 
Taylor  V.  Waters^  on  the  SOth  oi  May  1808,  upon  the 
answer  of  Waters  coming  in.  Lord  JS6fo/»  ordered  that 
upon  Taylor's  paying  the  sum  of  3650/.  into  Court,  and 
depositing  the  debentures  in  the  Master's  office,  the  pro'- 
ceedings  at  law  should  be  stayed.     On  the  2d  of  June 
1808,  the  sum  of  3650/.  was  paid  into  Cour^  and  the 
debentures  were  deposited  in  the  Master's  office.   By  an 
order  of  the  10th  of  August  1808,  made  on  the  applica- 
tion of  Waters,  the  sum  of  3650/.  was  invested  in  the 
purchase  of  5754/.  185.  lOd.  bank  annuities.     On  the 
26th  of  'Saoeaber  1808,  upon  the  answer  of  Consty  one 
of  the  trustees,  coming  in.  Lord  Eldjon  orderti  that  a 
sum  of  8000/.  then  invested  in  exchequer  bills,  and  some 
cash  produced  from  the  Opera  House,  should  be  paid 
into  Court  by  the  trustees.    The  produce  of  the  ex- 

T  4  chequer 
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chequer  bills  and  the  cash  were  invested  in  the  purchase 
of  stock,  and  added  to  the  57542.  ISs.  lOd.  stock  already 
in  Court,  which,  by  this  means,  was  increased  to  45,956iL 
bank  annuities.  Out  of  this  consolidated  fund,  the  sum 
of  1826/.  1  Is.  9d.  was  raised,  under  an  order  of  the  Sd  of 
March  1814,  for  the  purpose  of  paying  the  rent  and 
taxes  of  the  Opera  House* 

In  the  mean  time.  Waters^  in  the  year  1807,  instituted 
the  suit  of  Waters  v.  Ta]fi<}r{a\  in  which  he  stated 
that  as  representing  Goold  he  was  an  incumbrancer 
upon  the  Opera  House  to  a  considerable  amount,  in- 
cluding the  before  mentioned  sum  of  3650/.,  and  he 
sought  a  declaration  of  the  dissolution  of  the  partner- 
ship in  the  Opera  House  which  subsisted  between 
Taylor  and  himself^  an  account  of  their  mutual  dealings 
and  transactions,  a  sale  of  the  property,  and  the  dis- 
charge of  the  incumbrances,  including  payment  of  the 
3650/.  By  the  decree  in  this  suit,  on  the  11th  of  De- 
cember  IBIS,  the  partnership  was  declared  to  be  dis- 
solved, an  account  was  ordered  of  the  dealings  and 
transactions  of  the  parties,  and  of  tile  respective  ba^ 
lances,  and  of  the  amount  due  to  Waters,  In  September 
1816,  the  Opera  House  was  sold,  under  an  order  of  the 
Court  in  the  suit  of  Waters  v.  Tmflor^  and  was  pur- 
chased, for  the  sum  of  70,150/.,  by  Waters^  who  paid  a 
deposit  of  1 0  per  cent  upon  the  amount  of  the  purchase- 
money.  Upon  being  afterwards  applied  to,  to  pay  the 
remainder  of  the  price,  he  represented  that  a  sum  of 
34,162/.  115.  l£/.,  including  therein  8667/.  35.  7^/.,  the 
alleged  amount  of  the  mortgage  money,  was  due  to 
htm  on  the  general  balance  of  the  account,  to  which 
extent  he  required  a  deduction.  Lord  Eldon  ordered 
ah   account  to   be  taken    of  the  incumbrances,   and 

that 

(a)  See  IS  Vet,  10.  and  ^V.^B.  899.,  Mrhere  the  nature  and  ob« 
ecti  of  tbif  »ait  are  fuUy  stated. 
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that  Waters  should,  in  the  mean  time,  pay  into  Coart 
the  sum  which  he  alleged  to  be  the  balance;  which 
was  done  accordingly.  The  Master,  by  his  report 
dated  the  8th  of  July  1817,  found  that  the  sum  of 
S650L  was  due,  together  with  interest  for  twelve  years 
and  a  half^  to  the  amount  of  2281/.  5s.,  making  to* 
gether  5931/.  5s.;  and  that  subsequent  advances  had 
been  made,  amounting,  with  ioterest,  to  27352.  185.  7<i, 
and  that  the  whole  amount  due  upon  the  mortgage 
security  was  8667/.  S^.  7d.  Exceptions  were  taken  by 
Taylor  to  the  Master's  report  as  to  the  subsequent 
advances.  These  exceptions  were  allowed  by  Lord 
Eldon,  who  referred  it  back  to  the  Master  to  review 
his  report  The  amount  of  the  subsequent  advances 
was  in  controversy  down  to  the  25th  of  July  1835, 
when  the  Master  reported  that  the  subsequent  advances, 
with  interest  down  to  the  date  of  the  former  report, 
were  only  1900/.  Os.  Sd. ;  so  that  the  whole  amount  due 
to  that  time  was  7831/.  5s.  8d,  and  not  8667/.  3s.  Id. 
The  Master  calculated  interest  upon  the  sum  of  7831/« 
Bs.  Sd.  from  the  date  of  his  former  report,  and  thus  the 
whole  amount  due  became  14,975/.  195.  Sd.  All  parties 
acquiesced  in  this  report. 


1886. 


On  the  17th  ot  July  1821,  ^a/^/'5  caused  the  suit  of 
Taylor  v.  Waters  to  be  dismissed,  as  against  himself,  for 
want  of  prosecution.  A  similar  step  was  taken,  in  the 
same  month,  by  Const,  the  only  one  of  the  trustees  who 
ever  appeared  to  that  suit.    In  the  year  1 825  Taylor  died. 

Waters  having  retained  the  before  mentioned  sum  of 
8667/.  Ss.  7d.  in  his  hands,  had,  of  course,  retained  more 
than  he  was  entitled  to  retain,  to  the  extent  of  the  di& 
ference  between  that  sum  and  the  sum  of  7831/.  5s.  Sd. 


Notwithstanding  that  the  suit  of  Taylor  v.  Waters  had 
been  dismissed  against  Waters,  he  presented  the  present 

petition 
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pKicira  ill  that  8iiil»  pragriog  that  the  ffaod*  in  k  might  be 
tnuMferred  I*  the  auk  of  fVlsUri  ▼.  nyhr.  Tba  pcu* 
lioa  wasord<)red  to  cobm  on  with  tb%  hearing  of  IKtfrf«¥, 
Tuyor,  upon  further  dirtctiiMit.  Itoaineoii»aooordiBg^]rW 
with  the  cause  af  WaUn  v.  Ttq^f  oa  the  7th  oSJtigtid 
1835|  baibre  the  Vioa*Chaiioellor;  and  then  the  exa* 
eutare  of  Tiryfory  waiviog  all  objections,  claimed  to 
receive  back  die  amount  of  stock  which  had  been  pur- 
chased with  the  before  mentioned  sum  of  MSOLf  tqgp- 
ther  with  the  subsequent  accnmulatiaaa  of  dtvidenda 
upon  that  stock.  They  made  no  objection  to  the  tnui»* 
fcv  of  the  remainder  of  the  fimds  into  the  sait  of  WaUn 
T«  T(^lor.  The  decree^  on  further  directions,  disposed 
of  all  the  claims  ia  the  cause  of  Waiers  v.  Taylor.  Upon 
the  hearing,  of  the  petitiiNii.  the  Vioe-Chancellor  ordered 
tha^  repaymeoti  to  Td^lor^s  executors^  of  die  sum  of 
96£Q{^  wid^  intereet  at  4  par  cent. 

The  eareculocs  of  Taylor  appealed  from  the  ovdev  of 
the  Viee-Chancellor,  direcdag  the  repayment  of  the 
sum  of  S6fi(tf«  with  4  per  cent  interest. 

Mr.  Tr^dovcy  Mr.  Kinderdey^  Mr.  Jlacob^  and  Miw 
BoupfUy  in  support  of  the  appeal. 

The  Vice-Chancellor's  order  proceeds  upon  no  distinct 
principle.  The  sum  in  question  was  paid  into  Court 
by  way  of  security  only ;  and  Waters^  by  his  conduct, 
always  treated  it  as  security.  The  property,  therefore, 
has  never  been  altered ;  Broughton  v.  PUchford.  (a) 
Hie  money  was  paid  into  Court  merely  as  the  price  of 
the  injunction.  There  has  been  no  decree  in  Taylor  v. 
Waters.  What  has  happened  to  change  the  property? 
The  hand  of  the  Court  is  the  hand  of  the  party  paying 
in  the  money;  Chissum  v.  Dewes.  {b) 

Sir 
(e)  6  Mmi.  89S.  (6)  5  Stus,  99. 
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Sir  W.  Home  and  Mr.  Bridgen^  cantrip  contendcdy  1B96. 
that  if  the  Vioe^ChanceUor^s  deciBion  wera  reversed,  all' 
tbe  accounU  must  be  takea  over  again.  They  stated 
that  both  ia  1818  and  18S0  Taj^  applied  to  the 
Court  to  be  allowed  to  receive  back  the  sum  of  3650A 
vhich  he  bad  paid  into  Court,  but  that  his  applications 
bad  failed.  They  referred  to  Boberis  v.  Afaj8^(a); 
and,  upon  the  right  of  tbe  Court  to  make  an  order  fi)r 
tbe  payment  out  of  Court  of  money  standing  in  the 
cause  of  T<aflor  v.  WaUrs^  after  that  cause  had  been 
dismissed,  they  cited  Wright  v.  Miich£lL{b) 


The  LoBD  Chakcixloe  [after  stating  the  facts  of       Fid.  i. 
i^e  case];  — 

The  result  of  this  state  of  circurastMices  is,  that 
Tajflor  owing  Waters  3650L,  which  was  secured  opon 
his  share  of  the  Opera  Housey  and  also  by  his  personal 
contract,  obtained  an  injunction,  upon  payment  of  that 
sum  into  Court,  so  that  Waten  still  retained  his  security 
upon  the  property,  and  had  also  the  36504  in  Coort  iii> 
lieu  of  the  personal  liability  of  Dayhr.  Waters^  a^  all 
other  mor^agees  might,  whilst  unpaid,  pursued  the  per- 
sonal remedy  and  also  enforced  his  mortgage;  but  if,  by 
means  of  his  personal  remedy,  he  procured  payment^  be 
could  not  enforce  his  mortgage  title ;  and  if  he  obtained 
payment  by  means  of  his  mortgage  title,  he  could  not 
afterwards  enforce  his  personal  remedy.  What  course 
did  Waters  choose?  So  far  from  considering  the  sum  of 
36561.  which  had  been  paid  into  Court  as  payment  of 
tbe  debt,  he^  in  1816  or  1817,  claimed  to  dedad  from 
Tojfkn^s  share  of  tbe  purchase-money  of  the  Opera 
House,  what  be  then  claimed  to  be  due  to  him  on  ac- 
count of  this  debt,  and  it  has  since  been  ascertained  ibaft 
what  he  so  received  exceeded  what  was  actually  due. 

From 

(a)  IJ  Vet.S6U  (^)  18  KM.99S. 
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From  the  year  1816  or  1817»  therefose^  the  whole  of 
that  debt  has  been  paid.  From  the  moment  Waters 
was  so  paid,  he  ceased  to  have  any  title  whatever  lo  the 
8650/.,  or  to  the  stock  purchased  with  it  It  is  said,  in- 
deed, that  in  the  years  1818  and  1820,  Taj^  applied 
to  have  the  money  paid  out  of  Court  to  him,  and  that 
he  &iled  in  getting  an  order  for  that  purpose:  and 
clearly  he  was  not  entitled  to  an  order  for  that  purpose 
at  that  time;  for  although,  as  between  himself  and 
Watersy  the  debt  was  paid,  yet,  as  that  payment  could 
not  have  stood  against  the  joint  creditors  of  the  concern^ 
Waters  had  a  right  to  hold  all  his  securities  until  it  was 
ascertained  that  he  should  be  entitled  to  retain  such 
payment;  but,  it  being  now  ascertained  that  he  is  so  en- 
titled, he  must  be  considered  as  paid  from  the  year  1816 
or  1817.  Waters  had  two  funds  to  resort  to;  the  pro- 
per^ pledged,  and  the  money  which  represented  the 
personal  liability.  He  elected  to  take  payment  out  of 
the  property  pledged,  and  he  tliereby  released  the  fond 
which  represents  the  personal  liability.  But  it  is  said 
that  the  money  so  paid  into  Court,  and  the  proceeds  of 
the  joint  property  paid  into  Court  in  the  cause  of  Tm^ 
lor  V.  Waters^  having  been  blended  in  one  fund,  and 
payments  made  out  of  that  compound  fund,  it  will  be,  in 
the  first  place,  impossible  to  separate  the  funds,  and,  if 
possible,  it  will  be  unjust  so  to  do,  without  unsettling  all 
the  payments  which  have  been  made  upon  the  faith  of 
the  whole  constituting  one  fund. 

^s  to  the  first,  I  see  no  difficulty  in  dividing  the  fund. 
The  amount  paid  in,  and  the  quantity  of  stock  pur- 
chased with  it,  and  the  investment  of  the  dividends 
which  arose  from  such  stock,  all  appear;  as  to  the 
second,  I  requested  the  attention  of  Mr.  Waten^s  counsel 
to  that  point,  that  they  might  point  out  to  me  in  what 
respect  the  refunding  and  restoring  to  Mr.  Taylor's 
estate  the  proceeds  of  the  3650/.,  would  derange  or 

render 


CASES  IN  CHANCERY.  27S 

render  unjust  any  other  payments.  No  such  case  has  I8S64 
been,  or  was  capable  of  being  made  out.  Payments, 
indeed,  were  made  out  of  the  compound  fund,  in  Taylor 
y.  Waters^  but  those  were  payments  which  affected  the 
joint  property ;  and  that  the  Court  did  not  intend  any 
of  such  payments,  or  any  of  the  costs  to  come  out  of  the 
sum  of  3650/.,  is  clear  from  the  order,  that  the  whole 
of  that  sum  and  the  interest  upon  it  should  be  paid  to 
Taylor's  estate.  The  right  to  the  apportionment  of  the 
payments  and  costs  would  have  been  as  available  against 
the  S650/.,  as  against  the  funds  purchased  with  that 
sum.  It  is  said,  that  it  was  from  the  apprehended 
interference  with  orders  before  made,  upon  the  sup- 
position of  the  whole  forming  one  fund,  that  the  Vice- 
chancellor  thought  it  right  to  restore  only  the  money, 
with  interest,  to  Mr.  Taylor's  estate.  This  question 
came  before  his  Honor  with  many  other  complicated 
facts,  but  when  the  history  of  this  transaction  is  traced 
by  itself,  it  does  not  appear  that  any  such  difficulty 
exists. 

Upon  carefully  examining  all  the  facts  of  the  case,  I 
am  of  opinion  that  Mr.  Watersj  having  taken  payment  of 
his  debt  out  of  the  property  pledged,  cannot  derive  any 
benefit  from  this  fund  beyond  the  debt  and  interest; 
that  this  fund,  therefore,  which  was  originally  Mr. 
Toy/or's,  has,  in  the  events  which  have  happened,  be- 
come his  absolutely,  and  that  his  estate  is  entitled  to  all 
the  proceeds  which  have  arisen  from  the  investment  of 
it;  and  that  there  will  be  no  difficulty  in  ascertaining 
what  the  amount  is,  and  no  injustice  with  reference  to 
what  has  been  the  dealing  with  the  blended  fund,  and 
'  no  interference  with  any  former  order. 

It  must,  therefore,  be  referred  to  the  Master  to  ascer-< 
tain  how  much  of  the  stock  has  arisen  from  the  invest- 
ment 
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Idd6.        netit  of  that  money,  and  of  the  dividends  from  the 
Taylo^     ^^^^^  purchased  with  it    The  cases  of  purchase  tnmtf 
V.  paid  into  Court  do  not,  I  think,  apply.    There,  the  pay- 

WATiiifc  ,„^j  jg  ju  performance  of  the  contract,  which  being 
complied  with,  the  purchaser  has  nothing  more  to  do* 
with  the  purchase  money.  It  was  scarcely  contended 
that  the  order  could  be  right  in  treating  the  stock  pro- 
duced by  the  investment  of  the  36502.,  beyond  what  was 
necessary  to  repay  that  sum  with  interest,  as  joint  pro- 
perty, the  transaction  in  question  having  nothing  to  do 
with  the  joint  dealings  or  joint  property. 


Apfilfiu  TAYLOR  V.  HARRISON. 

An  order  re-     TN  this  case  the  Defendant's  answer  was  filed  on  the 
Mftwerforin-  l*tb  of  November  1885.     On  the  9th  of  Jamtaty 

•ufficiency,        i836,  the  Plaintiff  deli  vered  exceptions  to  the  answer 

must  not  only    *..«».  »▼    •       . 

be  obtained,     for  msufficiency.     Under  the  fifth  of  the  new  orders  of 

b^^tw^J^r**^    ^®^®»  therefore,  the  time  for  submitting  to  answer  tbe 
within  the  six  exceptions  expired  on  the   17th  of  Jdrmary^  and  the 
by^hc'lTth***    ^^^  ^^«*  referring  the  exceptions  expired  on  the  29d  of 
f'^^eJiir*   t7anttflri>    The  Plaintiff  obtained  an  order  to  refer  on 
the  answer.      *«  18th.     On  the  2Sth,  the  order  to  refer  was  left  in 
the  Master's  office,  and  a  warrant  to  proceed  was  ob^ 
tained.     A  copy  of  the  order,  and  the  warrant  to  pro- 
ceed, were  served  on  the  Defendant's  clerk  in  Couit,  on 
the  same  day.     On  the  29lh  of  January  the   iMaSt^ 
reported  the  answer  to  be  insufficient.     On  the  iod  of 
March  the  Defendant  moved,  before  the  Vico^Chan- 
cellor,  that  the  Master's  report  allowing  the  exceptions 
might  be  taken  off  the  file,  upon  the  ground  that  the 
Plaintiff  oug^t»  before  the  iSd  of  Jmntafy,  to  haVd 

served 
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aetvtd  the  order  of  reference^  aod  tbet,  as  be  did  not  do 
so,  the  answer  was  to  be  deemed  sufBcient  from  that 
day.  The  Vice-Chancellor  granted  the  motion.  The 
Plaintiff  now  moved  that  the  Vice-'ChanoeUor's  order 
qiigbt  be  discharged^ 

Mn  JVak^fiMf  and  Mr.  W.  T.  S.  Daniel,  for  the 
ipotion. 

The  qaestion  depends  upon  tiie  meaning  of  the  fifth 
order  (a)  of  1828,  considered  with  reference  to  the  twelflh. 
There  is  nothing  in  the  fifth  order  requiring  the  Plaintiff 
to  serve  the  order  of  refereace^  The  order  of  referesce 
was  in  this  oese  obtained  in  sufficieiit  timei  and  this  was 
all  that  was  necessary*  The  sixteenth  and  seveateenth 
orders,  as  amended  in  1831,  shew«  that  when  the  gene- 
ral orders  of  the  Court  intend  that  service  should  be 
made,  it  is  so  expressed;  for  instance,  it  is  directed 
that  if  a  party  wants  a  commission,  he  must  not  only 
procure  the  order  for  it,  but  also  serve  that  order  within 
a  given  time.  It  is  quite  sufficient,  within  the  meaning 
of  tlie  fifth  and  twelfth  orders,  if  the  Plaintiff  serves 
his  order  within  such  time  as  will  enable  him  to  proceed 
with  a  reference  before  the  Master,  and  to  obtain  the 
Master's  report  in  proper  Ume.  The  form  of  an  order 
of  reference  does  not  mention  that  it  shall  be  served ; 
but  that  is  usual,  in  those  orders  of  which  service  is 
necessary.  Orders  which  are  to  date  from  (he  time  of 
service,  contain  word's  directing  that  notice  shall  be 

given. 

(a)  The  fiflh  order  of  1828,  is  injonction  caufes,  refer  such  an- 

in  the  following  words :  — "  That  swer  for  insuflBciency ;  and  if  he 

when  exceptions  uken-io  an  an^  do  not  refer  the  same  within  the 

twer  for  insufficieDcy  are  not  nest  sis  days^  he  shall,  be  coa- 

submitted  to,  the  plaintiff  may  sidered  as  having  abandoned  tha 

at  the  expiration  of  eight  days  exceptions;  in  which  latter  case 

after  the   exceptions   are   dto-  such  answer  shall  be  thenceforth 

liferad,  but  aotbtfara^  vnlaBt  in  deemadiwffieiflDt/' 
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18S6.  given.    The  qaestion  turas  principally  upon  the  mean- 

*  -  ^  ins  of  the  word  «  refer,"  in  the  fifth  order. 

Tayloe  o 


Vf 


Haahson.         gj^  Wittiam  Home,  and  Mr.  Teed,  corUrd. 

The  meaning  of  the  word  "  refer"  in  the  fifth  order 
is,  that  the  Plaintifi*  shall,  within  the  six  days,  take  the 
order  of  reference  into  the  Master's  office,  and  also 
serve  it  upon  the  Defendant  It  was  intended  that  the 
Defendant  should  have  proper  time  to  defend  himself. 

Mr.  Wake/ieldf  in  reply. 

The  fifth  order  has  never  in  practice  been  deemed  a 
serviceable  order.  The  Master's  opinion  was,  that  the 
Plaintiff  was  within  time,  and  he  allowed  the  exceptions. 
The  object  of  the  fifth  and  twelfth  orders  is  to  prevent 
delay  in  the  cause ;  not  to  give  the  Defendants  any  par- 
ticular notice. 

Uie  Lord  Chancellor. 

The  question  turns  entirely  on  the  meaning  of  the 
fifth  order.  The  Plaintiff  is  precluded  from  doing  any 
thing  for  eight  days,  in  order  to  give  opportunity  to  the 
Defendant  to  set  himself  right ;  and  when  the  eight  days 
have  expired,  the  Plaintiff  must,  within  six  days,  refer 
the  answer.  So  far  the  duty  of  the  Plaintiff  is  pre- 
scribed. The  latter  part  of  the  order  states  a  privilege 
given  to  the  Defendant,  namely,  that  if  the  Plaintiff 
does  not  refer  the  answer  within  six  days,  he  shall  be 
considered  as  having  abandoned  the  exceptions,  and 
the  answer  is  thenceforth  to  be  deemed  sufficient.  At 
the  expiration  of  the  six  days,  therefore,  if  no  step  has 
been  taken,  the  Defendant  may  consider  the  answer  as 
having  been  deemed  sufficient  According  to  Mr. 
Wakefield's  argument,  however,  the  Defendant  must 
wait  nine  or  ten  days,  because  he  dpes  not  know  whe-^ 

ther 
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iher  the  Plaintiff  may  not  have  obtained  an  order  of  1836. 
heference,  which  he  may  keep  in  his  pocket  until  just 
before  the  expiration  of  the  foitnight  allowed  for  ob- 
taining the  report  That  would,  undoubtedly,  be  the 
consequence  of  considering  the  word  ^<  refer  "  to  mean 
merely  obtaining  the  order.  It  would  be  singular, 
however,  that  there  should  be  an  actual  reference  pend- 
ing, when  neither  the  Master,  nor  the  par^  against 
whom  the  order  of  reference  had  been  obtained,  knew 
any  thing  about  it*  This  would  be  contrary  to  the 
express  provision  in  the  latter  part  of  the  order,  namely, 
that  the  answer  <*  should  thenceforth  be  deemed  suffi- 
cient." Tbit  answer  could  not  be  deemed  thenceforth 
sufficient,  if  the  reference  might  be  prosecuted  after- 
wards. Where  the  general  orders  use  a  term  which 
embraces  no  more  than  the  obtaining  the  order,  service 
is  also  directed ;  but  where  a  term  is  used  which  em- 
braces using,  as  well  as  obtaining,  the  order,  it  is  not 
necessary  to  express  the  necessity  of  service. 

It  is  impossible  to  give  efiect  to  the  latter  words  of  the 
5th  order,  without  holding  that  the  duty  of  serving  the 
order  of  reference  is  included  in  the  duty  of  referring 
the  answer.  I  think,  therefore,  that  the  Vice-Chancellor's 
order  is  right,  and  the  present  motion  must  be  refused 
with  costs. 


Vol.  I.  U 
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18S6. 


Feb.  11. 


In  the  Matter  of  BRUGES. 


An  inquisition 
in  lunacy  hav- 
ing found  that 
a  person  was 
a  lunaticy  and 
had  been  in 
the  same  state 
of  lunacy  firom 
die  time  of 
her  birth,  the 
inquisition 
was  quashed, 
and  a  new 
commission 
issued. 


TN  this  case  a  commission,  in  the  nature  of  a  writ  de 
"^  lunatico  inquirendoj  having  issued,  it  was  found  by 
the  inquisition,  that  Sarah  Taylor  Bruges  was  a  lunatic, 
and  did  not  enjoy  lucid  intervals,  and  that  she  had  been 
in  the  same  state  of  lunacy  from  the  time  of  her  birth ; 
but  how  and  by  what  means  she  so  became  a  lunatic 
the  jurors  knew  not,  unless  by  the  visitation  of  God. 

.  A  petition  having  been  now  presented,  praying  an 
inquiry  as  to  the  property  of  the  alleged  lunatic,  and  as 
to  the  proper  committees  of  her  person  and  estate,  the 
Secretary  of  Lunatics  called  the  Lord  Chancellor's  atr 
tention  to  the  finding  of  the  inquisition. 


Mr.-  C.  Romilhfj  who  appeared  in  support  of  the  peti- 
tion, stated  that  the  young  lady  was  able  to  read,  and, 
therefore,  she  could  not  have  been  found  an  idioL  {a) 

The  Lord  Chancellor  said,  that  the  proper  finding 
would  have  been  that  she  was  of  unsound  mind;  and 
that  the  findfaig,  as  it  stood,  was  a  contradiction  in 
terms,  (b)  His  Lordship  therefore  ordered  that  the 
inquisition  should  be  quashed,  and  that  a  new  commis- 
sion should  issue. 


(a)  See  FUz.  N.  B.  835. 

(6)  See  Co,  Lit.  3466.  and  947  a.,  and  l  BL  Com.  S04. 
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«      1836. 

In  the  Matter  of  the  DOVENBY  Hospital..  Jim.  ss,  99, 


IHE  original  order  was  made  upon  a  petition  pre-  Where  a  pe- 
sented  in  this  matter  under  the  52  O.  S.  c.  10].,  for  pUng'tTbe 
the  better  regulation  of  a  charity  called  the  Daoenby  in  the  matter 
Hospital.     The  petition,  (which  was  signed  by  two  per-  which  is 
sons  of  the  names  of  Birbeck  and  Boyd^' ^ho  presented  ^^^^y  the 
it,  and  by  their  solicitor,  and  was  also  certified  by  the  proceedings 
Attorney-Oeneral  as  required  by  the  act,)  was  served  !jri^,^®   , 

O*  (7.  0»Cm  101m 

upon  Mary  Lykes  as  the  heiress-at-law  of  Sir  Thomas  and  praying 

Lampbigh,  the  founder  of  the  hospital.    The  order  di-  Jtion^s^Utle, 

reeled  that  an  account  should  be  taken  of  the  property  ss  alleged  heir 

belonging  to  the  charity,  and  also  of  the  receipts  an'd  founder  of  the 

payments  of  J.  Z>.  B.  Dykes^  the  husbwd  of  Mary  charity,  may 

DykeSy  and  that  the  Master  should  settle  a  scheme  for  course  of  in* 

the  future  administration  of  the  charity.     The  Master  q^'^y^wprc- 

^  sented  by  one 

having  accordingly  reported  the  amount  of  the  balance  who  is  no 

due,   and  that  a  state  of  facts  had  been  Liid   before  ^^^^^ 

him  wherein  it  was  alleged  that  Mary  Dykes  was  the  and  who  has 

heire8S-«t-Iaw  of  the  founder,  and  that  he  had  approved  withTbe^ai- 

of  a  scheme,  an  order,  dated  the  28th  of  February  18S5,  ^^^  ^^  ^ 

was  made  upon  the  petition  of  Mary  Dykes^  which  was  respect  to 

intituled  in  the  same  matter,  but  not  certified  byUie  i^*^'^^' 

Attorney-General,  referring  it  back  to  the  Master  to  tax  petition  will 

the  costs  of  the  petitioner  Mary  Dykes  and  of  the  other  ^e  ttkmoff^ 

parties  to  the  proceedings,  and  directing  that  such  costs,  ^^  ^1^  ^p^ 

when  taxed,  should  be  paid  out  of  the  balance  found  due  and  an  o^er 

from  Mary  Dykes^  and  that  the  residue  of  such  baknoe  ™|}f ^^£^  ^^ 

should  charged. 

Whether 
such  a  petition  would  be  regular,  even  if  the  required  farmalities  had  been  complied 
with,  quareF 

An  order  made  upon  petition  ma?  be  set  aside  on  motion,  when  the  objection 
is  grounded  opon  the  want  of  jurisdiocion,  and  not  upon  error  in  the  substance  of 
the  order  itself. 

U  2 
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18S6.  *  sboald  be  distributed  by  her  among  the  poor  people 
"^  '  '  '  '  belonging  to  the  hospital, 
of 
''^H^^'S"^  Another  petition  was  then  presented  by  Major  Richard 
Tbboit,  who  also  claimed  to  be  the  heir-at-law  of  the 
founder  of  the  charity.  This  petition,  which  was  also 
intituled  in  the  matter  of  the  D(wenby  Hospital,  alleged 
that  the  petitioner's  ancestors  had  been  unjustly  de« 
prived  of  the  estates  out  of  which  the  revenues  of  the 
charity  were  issuing  by  the  persons  under  whom  Mrs. 
Dykes  claimed ;  it  stated,  at  some  length,  the  proceed- 
ings had  under  the  former  reference,  and  the  pedigree 
set  up  by  the  petitioner  as  the  foundation  of  his  claim, 
and  it  prayed  that  the  Master  might  be  directed  to  ascer- 
tain whether  Mary  Dykes  or  the  petitioner  was  the  heiress 
or  heir-at-law  of  Sir  Thomas  Lamplugh^  and  that  in  the 
mean  time  all  further  proceedings  under  the  order  of 
the  28th  of  February  18S5  might  be  stayed. 

TdsorCs  petition  was  served  upon  the  solicitor  of  Mrs. 
Dykesy  who,  considering  it  to  be  wholly  irregular,  did 
not  instruct  counsel  to  oppose  it.  It  afterwards  came  on 
to  be  heard  before  His  Honor  the  Vice-Chancellor,  on 
the  16th  of  April  1835,  when  an  exparteovAet  was  made 
in  the  terms  of  its  prayer. 

A  motion  was  now  made  on  behalf  of  Mrs.  Dykes^ 
that  the  Vice-Chancellor's  order  of  the  16th  of  April 
1835  might  be  discharged,  and  that  the  petition  of 
Bichard  Tolson  might  be  taken  off  the  file  for  irre- 
gularity. 

Mr.  Kindersley  and  Mr.  Booths  for  the  motion. 

This  is  a  contrivance  to  have  a  pedigree  investigated 
and  ascertained  at  the  expence  of  the  charity ;  and  that 

in 
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in  a  proceeding  in  which  Tofson  has  no  right  to  inteiv        I8S6* 
vene.    The  result  of  the  order  upon  this  petition  can  in  .  *k  \a^L^ 
no  way  benefit  the  charity.     What  does  it  signify  to  the  of 

Dovenh/  Hospital  whether  Tolson  is  or  is  not  proved  to  '^H^it*^** 
he  the  heir  of  the  founder?  That  is  a  matter  to  be  tried 
and  determined  between  him  and  Mrs.  Dykesy  and  with 
which  €he  charity  has  no  concern.  If  the  petition  is 
presented  under  Sir  Samuel  Romillt/s  act,  it  is  altogether 
improper,  as  well  because  it  does  not  relate  to  the  ad«- 
ministration  of  a  charitable  trjist,  as  because  it  has  not 
been  certified  by  the  Attorney-General,  or  signed  by  two 
persons  as  relators,  and  attested  *by  their  solicitor  in  the 
manner  required  by  the  second  section  of  the  act.  If  it 
is  not  presented  under  that  act,  there  can  be  no  pretence 
for  entertaining  a  question  of  this  kind  upon  petition. 
Tolson  was  no  party  to  the  previous  proceedings  in  the 
matter  of  the  Dovenby  Hospital,  but  a  total  stranger  to 
them ;  and  he  cannot  be  permitted  to  bring  his  own  pri- 
vate case  or  claims  within  the  summary  jurisdictioi^  of  the 
Court  by  attempting  to  engraft  his  application  upon  the  * 
former  petitions,  which  were  regularly  presented  under 
the  statute,  for  the  purpose  of  regulating  the  charity, 
and  with  which  this  petition  has  no  natural  connection. 

Sir  W.  Home^  contra. 

The  original  petition  in  this  matter  was  served  upon 
Mrs.  Dykes  as  the  heiress  at  law  of  Sir  Thomas  Lamp^ 
lugh^  the  founder  of  the.hbspital,  and,  under  the  reference 
made  upon  that  petition,  the  Master  reported  that  a 
state  of  facts  had  been  laid  before  him,  wherein  it  was 
represented  that  she  was  such  heiress  at  law.  That 
proceeding,  it  is  true,  was  ex  partes  but  the  result  tended 
materially  to  prejudice  the  rights  of  Major  Tolson^  who 
was  therefore  clearly  entitled  to  intervene  for  the  pro- 
tection of  l)is  interests,  and  to  have  the  circumstances 

U  3  stoted 
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1836.        stated  in  the  Master's  report  fairly  investigated.     Thb 
I  \h  Matter  '*  nierely  a  supplemental  petition,  founded  on  the  pre* 
of  fious  proceedings  and  growing  oat  of  them;  it  was, 

^H^pSr'^  therefore^  not  necessary  that  it  should  be  signed  by  the 
rehitors  and  their  solicitor,  and  certified  by  the  Attorney- 
General,  any  more  than  Mrs.  Dyke/t  petition,  which 
was  not  so  signed  and  cerufied.  If,  in  the  origiail  peti- 
tion, upon  which  the  Court  assumed  the  jurisdiction,  the 
formalities  required  by  the  statute  haye  been  duly  ob- 
served, as  they  were  obsqr^ed  in  the  present  instance,  the 
uniform  practice  of  the  Court  has  been  to  dispense  with 
those  formalities  in  alt  subsequent  proceedings  in  the 
same  matter.  The  order  now  sought  to  be  discharged 
was  made  upon  petition ;  and  it  is  perfectly  settled  that 
an  order  obtained  on  petition  cannot  be  set  aside  on 
motion.  Upon  that  ground  alone  the  J^resent  application 
must  be  dismissed ;  Bishop  v.  Willis,  {a) 

Mr.  Kinderdey^  in  reply,  said  that  as  Mrs.  Dykes  did 
not  seek  to  discharge  the  order  upon  any  grounds  ap- 
pearing in  the  order  itself^  but  disclaimed  and  repudiated 
the  proceeding  altogether,  and  applied  to  have  the  peti- 
tion taken  off  the  file,  a  motion  and  not  a  petition  was 
the  proper  course. 

The  Lord  Chancellor  said  that,  for  the  reason  stated 
by  Mr.  Kindersleyj  he  was  clearly  of  opinion  that  in  point 
of  form  the  application  of  Mrs.  Dykes  was  correct  The 
petition  was  presented  by  an  alleged  heir-at-law  of  the 
founder  of  the  charity  for  a  purpose  entirely  his  own— 
for  the  purpose  of  asserting  interests  not  taken  care  of 
under  the  former  order.  The  pretence  was,  that  it  was 
only  following  up  the  previous  proceedings.  Though 
in  some  measure  connected  with  the  subject  of  the  former 

petition, 
(a)  2  Vet.  sen.  1 15. 
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petition,  still  this  was  a  distinct  proceeding*  There  could       1 836. 
be  no  doubt  that  it  was  or  purported  to  be  a  charity     ^  u  Vr    ' 
petition.    Nevertheless  no  one  of  the  formalities  pre-  of 

scribed  by  the  statute  had  been  complied  with :  it  was,  ^''HM^taf/^ 
therefore,  altogether  irregular,  and  the  order  founded 
upon  it  must  be  discharged. 

Motion  granted* 


WARDLE  V.  CARTER.  April  is. 

rpHIS  was  a  motion  on  behalf  of  the  Plaintiff,  that  Where aoaity 

the  enrolment  of  the  decree  might  be  vacated,  the  Ijerk-iQ-court 

Plaintiff  undertaking  to  present  a  petition  of  appeal  to  enter  a 

forthwith.  the  enrolment 

ofadecree, 
but  the  dak 
It  appeared  from  the  affidavits,  ttiat  the  cause  was  in  court, 

heard  on  the  merits  on  the  £Sd  of  December  1835,  when  ^^^J^^^ 

the  Vice-Chancellor  made  a  decree  dismissing  the  bill  n^lected  to 

with  costs ;  that  the  Plaintiff *s  solicitor  went,  on  the  ]  6th  p^tim!^!^ 

of  January,  to  the  seat  of  his  derk-in-eourt,  and  there  Court  refused 

,  to  vacate  the 

instructed   the  i^nt  of  the  clerk-in-court  to  enter  a  enrolment 

caveat  against  the  enrolment  of  the  decree ;   that  the  "P^°  ^}^^ 
°  ,  ,  ground. 

agent  inserted  a  minute  of  such  instructions  in  his  me- 
morandum book,* but  that  no  caveat  was  entered  in 
time,  the  matter  having  through  some  oversight  been 
neglected ;  that  the  decree  was  passed  by  the  Registrar 
on  the  22d  of  February  g  and  that  on  the  Ist  of  March 
the  docket  of  enrolment  was  left  for  the  Lord  Chan- 
cellor's signature^  which  was  adhibited  on  the  following 
day. 

Sir  fV.  Home,  in  support  of  the  motion,  contended  that 

in  a  case  of  plain  mistake,  and  especially  where,  as  in 

U  4  the 
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18S6.  the  present  instance,  the  mistake  had  been  ccMninttted 
by  a  person  who  was  the  officer  of  the  Court,  and  where 
it  woold  operate  oppressively  on  the  suitor,  the  Court 
was  in  the  habit  oF  relaxing  the  strict  rule  of  practice, 
according  to  the  doctrine  laid  down  and  acted  upon  by 
Lord  Hardwickef  Anon,  (a)  In  that  case  it  appeared 
that  the  parly  lodging  the  caveat  went  in  time,  but 
carried  it  by  mistake  to  the  wrong  office;  a  state  of 
circumstances  almost  precisely  the  same  as  that  with 
which  the  Court  had  now  to  deal.  No  blame  attached 
to  the  Plaintifl^  who  had  a  bon&^fide  case^  and  who  bad 
done  every  thing  which  could  be  expected  from  him  to 
preserve  his  right  to  have  the  cause  reheard.  The  old 
practice  had  certainly  been  to  enter  the  caveat  at  the 
Six  Clerks*  Office,  as  appeared  from  the  precedents 
given  in  the  treatises  of  Harrison^  Hinder  and  Turner 
and  Venables;  and  although  the  modem  rule  was,  that 
the  caveat  should  be  lodged  with  the  Secretary  at  the 
Rolls,  that  appeared  to  be  a  recent  innovation,  and  the 
ignorance  of  the  Plaintiff  upon  that  point  was  natural 
and  excusable. 

Mr.  Wigram  and  Mr*  James,  contra^  submitted,  that 
except  in  a  case  of  surprise,  originating  in  the  conduct 
of  the  opposite  party,  the  Court  never  relieved  a  suitor 
from  the  consequences  of  enrolment.  The  party  using 
diligence  in  enrolling  his  decree  was  intitled  to  stand 
upon  his  strict  right ;  Barnes  v.  Wilson  (6),  Balgw^  v. 
Charley  (c),  Stevens  v.  Guppy  (d) ;  especially  where  the 
cause  had  been  heard  and  decided  on  the  merits ;  Char^ 
man  v.  Charman»  {e)  The  doctrine  of  Lord  Hardmcke 
upon  this  subject  was  not  consistent  with  the  later 
cases.     The  enrolment  of  the  decree  in  the  present 

instance 

(a)  1  Vei.  sen.  326.  {d)  Turn.  4*  Iftiat,  178. 

(6)  1  RuM.^  Mylne,  486.  {€)  16  Ve$.U5. 

(c)  1  Mylne  4*  Keen^  640. 
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instance  was  perfectly  regular^  and  was  not  effected  with  1856. 
unosual  or  undue  haste.  That  it  was  the  business  of  the 
solicitor,  and  not  of  the  Six-clerk,  to  enter  the  caveat^ 
was  obvious  from  the  fact  that  in  the  table  of  fees 
allowed  to  solicitors,  which  table  was  signed  by  Lord 
Erddne  and  Sir  W*  Grants  two  of  the  items  were  for 
drawing  the  caveat^  and  for  attending  to  enter  the 
caveat  with  the  Secretary  of  Decrees,  and  no  .fee  was 
allowed  to  the  clerk-in^court  on  either  of  those  ao* 
counts.  If,  therefore,  a  party  choise  to  employ  his 
clerk-in-court  in  the  matter,  the  latter  could  only  be 
considered  as  the  agent  of  the  party,  who,  and  not  his 
innocent  adversary,  must  suffer  the  consequences  of  that 
agent's  neglect. 

Sir  W.  Homey  in  reply,  observed  that  Barnes  ▼• 
WiUon^  Balgty  v.  Chorley^  and  Stevens  v.  Quppy,  were 
all  distinguishable  from  the  present  case,  inasmuch  as  in 
none  of  those  cases  had  any  steps  been  taken,  towards 
entering  a  caveat  at  any  office,  before  the  expiration  of 
the  period  limited  for  that  purpose. 

The  LoR0  Chancellor  said  the  whole  argument 
turned  upon  the  assumption  that  the  Plaintiff  had  gone 
to  the  officer  of  the  Court  and  given  him  the  necessary 
instructions;  and  that  inasmuch  as  that  officer  had 
neglected  his  duty,  the  Plaintiff  was  entided  to  be 
relieved  from  the  consequences  of  his  neglect  The 
assumption,  however,  was  unfounded ;  for  the  clerk-in- 
court  was  no  more  than  the  agent  of  his  employer,  the 
solicitor  having  been  in  modern  times  interposed  be- 
tween the  client  and  the  cIerk-inKX>urt,  merely  with 
a  view  to  a  more  convenient  distribution  of  the  labour. 
The  question  then  came  to  this,  whether  a  party's  own 
mistake,  or  the  mistake  of  his  agent,  was  to  deprive 
his  adversary  of  the  benefit  to  which,  according  to  the 

strict 
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strict  rule  of  practice^  the  latter  was  eDtitledtby  the  oourw 
he  had  taken  in  procaringthe  enrolment  of  the  decree. 

The  case  before  Lord  Hardaicke  was  not  Tciy  satis* 
factory ;  for  if  it  were  to  be  uphdd  as  an  authoritj,  the 
Coart  would  have  no  fixed  rule  to  go  by.  Even  upon 
the  doctrine  supposed  to  be  laid  down  in  that  csse^ 
however,  the  Defendants  here  did  not  appear  to  have 
proceeded  with  improper  haste;  for  the  enrolraent  was 
not  obtained  till  the  1st  of  Marck^  although  the  decree 
was  pronounced  in  the  previous  December. 

Upon  principle,  therefore^  as  well  as  upon  the  au- 
thorities, the  Defendants  were  entitled  to  insist  upon  the 
benefit  of  the  enrolment;  and  the  motion  must  be  dis- 
missed with  costs. 


ELLIS  V.  SELBY. 

pETER  RICHARD  LAHY  by  his  will,  dated  the 
10th  of  June  1815,  gave  to  Tkoma$  Wright^  since 
deceased,  and  to  Nicholas  TSute  Selby  and  Henry  Robins 
son,  the  sum  of  600/.  bank  stock,  being  the  whole  of  his 
property  in  that  fund,  upon  trust  to  pay  the  dividends  to 
Frances  Bennett  for  her  life,  for  her  separate  use;  and  he 
he  also  gave  legacies  to  diflferent  persons,  including  lega- 
cies of  50/.  a-piece  to  Wright^  Selby^  and  Robinson ;  «nd 
he  devised  to  William  Richard  Ellis  all  his  fireehold  mes- 
suages 


F'eb.  1. 

A  tesUtor, 
after  giving  a 
fund  to  his 
executors  ^ 
upon  certain 
trusts,  de- 
clared it  to 
be  bis  will 
tbat  in  tbe 
event  of  tbe 
failure  of 
those  trusts, 
an  event 
which  hap- 
pened, bis 
said  trustees, 

and  the  survivors  and  survivor  of  them,  his  executors  or  administrators,  should  pay 
and  apply  the  fund  to  and  for  such  charitable  or  other  purposes  as  they,  his  said 
trustees,  and  the  survivors  or  survivor  of  them,  his  executors  or  administrators, 
should  think  fit,  without  being  accountable  to  any  person  or  persons  whomsoever 
for  such  their  disposidon  thereof:  Held,  that  these  words  created  a  trust,  but  a 
trust  of  so  indefinite  a  nature,  that  it  could  not  be  carried  into  effect ;  the  bequest, 
therefore,  failed,  and  the  fund  fell  into  the  residue. 
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suagesor  tenements  in  the  town  of  Anmdel  and  in  Qreat  1886. 
Ormond  Street,  for  life,  with  remainder  to  his  first  and 
other  sons  successively  in  tail  male ;  and  for  want  of  such 
issue,  he  devised  all  the  same  premises  to  Wright^  SeUjfj 
and  Eobinsony  their  heirs  and  assigns  for  ever,  upon  the 
trusts  and  to  and  for  the  intents  and  purposes  therein- 
after expressed  add  declared  of  and  concerning  the  same. 
The  testator  then  gave  and  l)equeathed  all  his  stock  or 
funded  property  in  the  4  per  cent  and' S  per  cent,  oon^ 
sols,  3  per  cent,  reduced,  and  5  per  cent,  navy  bank 
annuities,  to  Wright^  SeUy^  and  Rcbinson^  and  the  sur* 
vivors  and  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  upon  trust  to  pay  to 
fV.  R,  EUiSj  during  his  life,  the  whole  of  the  dividends 
due  or  to  become  due  thereon,  and,  after  the  decease  of 
fV.  R.  EOiSf  upon  trust  for  the  benefit  of  his  issue  as 
therein  mentioned;  and  the  testator  directed,  that  after 
the  decease  of  Frances  Bennett  his  said  trustees  and  the 
survivors  and  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  should  pay  the  dividends 
and  profits  of  his  bank  stock  to  ^.  iZ.  ElUsj  during  his 
life,  and,  after  his  decease^  for  the  benefit  of  his  kwful 
child  or  children,  in  such  manner  as  he  had  therein- 
before willed  and  directed  respecting  his  stock  or  funded 
property;  and  he  thereby  declared  and  directed,  that  if 
W.  R.  Ellis  should  happen  to  die  without  issue  male  of 
his  body  lawfully  b^otten,  the  trusts  respecting  hu  ft-ee- 
hold  property  should  be,  that  his  said  trustees  should 
sell  and  dispose  of  the  same,  and  pay  thereout  certain 
further  legacies,  and  that  his  said  trustees,  T.  Wright^ 
*jV.  T.  Selln/f  and  H.  Robinsarh  should  retain  to  them- 
selves the  further  l^cy  of  100/.  to  each  of  them ;  and 
that  his  said  trustees^  or  the  survivors  or  survivor  of 
them,  his  executors  or  administrators,  should  retain  to 
themselves  what  should  remain  in  hand  from  the  pro- 
duce of  the  sale  of  his  said  freehold  property  after  pay* 

ment 
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1886.*  itient  of  the  last-mentioned  legacies,  upon  trust  to  pay, 
apply,  and  distribute  the  same,  to  and  for  such  chari- 
table or  other  purposes  as  his  said  trustees  and  the 
survivors  and  survivor  of  them,  his  executors  or  adminis- 
trators should  think  fit,  without  being  answerable  or 
accountable  to  any  person  br  persons  whomsoever  for 
such  their  disposition  thereof.  The  testator  then  ex- 
pressed himself  as  follows :  —  **  And  should  the  said 
William  Biekard  Ellis  die  without  issue  male  or  female 
of  his  body  lawfully  b^;otten,  then  and  ui  such  case  my 
will  is,  that  my  said  trustees  and  the  survivors  and  sur- 
vivor of  them,  and  the  executors  and  administrators  of 
such  survivor,  do  pay  or  cause  to  be  paid  to  the  said 
Frances  Bennelj  from  and  out  of  the  dividends  of  my 
said  funded  property  one  annuity  or  further  annual  sum 
of  40A  during  the  term  of  her  natural  life;  and  subject 
to  such  annuity,  that  my  said  trustees  and  the  survivors 
and  survivor  of  them,  his  executors  or  administrators, 
do  pay  and  apply  the  whole  of  my  said  funded  property, 
both  stock  and  dividends  due  or  to  become  due  thereon, 
and  also  my  said  .bank  stock,  from  and  afier  the  decease 
of  the  said  Frances  Benneij  to  and  for  such  charitable  or 
other  purposes  as  they,  my  said  trustees  and  the  survi* 
vors  or  survivor  of  them,  his  executors  or  administrators, 
shall  think  fit,  without  being  accountable  to  any  person  or 
persons  whomsoever  for  such  their  disposition  thereof.'* 
The  testator  gave  all  the  residue  of  bis  personal  estate 
to  fV.  R.  Ellisy  his  executors,  administrators,  and  as- 
signs, and  appointed  Wright,  Selly,  and  Bobinson  exe- 
cutors of  his  will. 

By  a  codicil,  dated  the  29th  of  Jtdy  1818,  after  re- 
citing that  Thomas  Wright^  one  of  the  executors  named 
in  his  will,  had  died,  the  testator  nominated  and  ap- 
pointed, and  in  his  place  and  stead  put  William  Holmes^ 
to  be  one  of  his  executors,  conjointly  with  N.  T.  Selby 

and 
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Bnd  Henry  Bobimon^  in  his  will  named  as  cpKecutors;  .1836. 
and  be  did  thereby  delegate  to^  and  invest  the  said  W* 
Holmes^  conjointly  with  the  said  N^  T.  SeUy  and  if. 
Robinson^  with  the  like  trusts  and  powers,  in  all  re- 
spects, as  were  by  his  said  will  to  the  deceased  T. 
Wright  and  the  said  N.  T.  Selby  and  H*  Bobinson  given ; 
and  the  testator  thereby  gave  and  bequeathed  to  the  said 
W,  Holmes  a  l^acy  of  50/*|  and  also  an  eventual  legacy 
of  100/.,  in  like  manner  as  he  had  by  bis  will  given  and 
bequeathed  similar  legacies  to  his  now  co-executors. 

By  a  second  codicil,  dated  the  16th  of  November  1820, 
the  testator  ratified  and  confirmed  his  will,  and  the  first 
codicil  thereto ;  by  such  second  codicil,  also^  expressly 
giving,  devising,  and  bequeathing  unto  the  said  fV^ 
Holmes^  his  heirs,  executors,  administrators,  and  aa» 
signs  (jointly  with  the  said  N.  T.  Selby  and  H,  Enbinson^ 
their  heirs,  executors,  administrators,  and  assigns),  all 
power,  authority,  and  interest  in,  over,  and  upon  the 
several  estates  and  effects  in  his  said  will  given,  devised^ 
or  bequeathed  to  Thomas  Wright^  jointly  with  the  said 
N*  T.  SeUy  and  H.  Bobinson^  in  the  same  manner  and 
for  the  same  purpose  as  though  the  name  of  the  said 
W.  Holmes  was  inserted  in  the  said  will  in  the  place 
and  stead  of  the  said  T.  Wright  since  deceased,  but 
not  further  or  otherwise. 

William  Bichard  Ellisj  having  survived  the  testator, 
died  in  the  year  1831,  without  leaving  any  child  or 
children  surviving  him,  having  by  his  will  given  all  his 
property  and  effects,  of  every  sort  and  description,  to 
the  Plaintiff,  his  widow,  whom  he  appointed  one  of  his 
executors,  and  who  alone  proved  his  will. 

The  bill  was  file^}  by  the  widow  of  W.  B.  Ellis, 
against  the  executors  of  P.  B.  hahy,  and  against  the 

Attorney- 
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18S6.  Attorney-General, '  insisiiiig  that  the  bequest  in  P«  iZ. 
LaJn^B  will,  to  his  trustees,  of  his  funded  property  and 
bank  stock,  in  the  event  oi  W.  IL  Ellis  dying  without 
issue  male  or  female  of  his  body,  was  too  remote;  or 
if  not,  then  that  the  trust  upon  which  that  bequest  was 
made  to  the  trustees  was  too  indefinite  to  be  carried 
into  eflTect,  and  was,  on  that  account,  void,  and  that^ 
therefore,  all  the  property  so  bequeathed  fell  into  the 
residue,  to  which  the  Plaintiff  was  entitled. 

Upon  the  hearing  before  the  Vice-Chancellor,  His 
Honor  was  of  opinion  that  the  gift  over  to  the  executors, 
in  the  event  of  the  death  of  fV.  B.  Ellis  without  issue  of 
his  hodjf  was  not  void  for  remoteness ;  but  that,  excqpt 
as  to  the  annot^  bequeathed  to  fiances  Bennett  it  was 
void  for  uncertainty,  and  that  the  funds  in  question, 
sofagect  to  the  annuity,  fell  into  the  residue.  The  execu- 
tors now  appealed  from  that  part  of  His  Honor's  decree 
which  declared  that  the  bequest  over  to  them  was  void 
for  uncertainty. 

Sir  fViiliam  Home,  Mr.  Skirraa),  Mr.  Ia^cK^  and 
Mr.  J^Jbt/,  for  the  executors. 

The  bequest  is  a  beneficial  bequest  to  the  executors, 
or  else  the  bequest  creates  a  charity,  to  be  adminis- 
tered by  the  executors  at  their  own  absolute  discretion. 
Ownership  consists  in  the  vhsoXxkXj^  jtis  disponendi,  with- 
out  liability  to  account  to  any  person  whomsoever; 
ownership  is,  therefore^  conferred  upon  the  executors  by 
the  terras  of  the  will.  It  is  to  be  observed,  that  the  tes- 
tator desires  the  executors  to  apply  the  fund  to  charitable 
or  other  purposes,  in  the  disjunctive;  a  circumstance 
which  distinguishes  the  present  case  from  Morice  v.  The 
Bishop  of  Durham  {a)y  where  the  words  used  were  in  the 

con- 
(n)  9  Vet.  399.  and  iO  Va,  582. 
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conjunctive.     The  executors  had  certain  other  trusts  to        183G. 
perform  under  the  will,  and  that  circumstance  suffi* 
ciently  accounts  for  (he  testator  calling  them  his  trus- 
tees, in  the  clause  which  contains  the  bequest  of  the 
fund.     They  cannot  be  considered  to  be  now  trustees 
of  die  fund  in  question;  for  it  is  of  the  essence  of  a 
trust,  that  the  cestui  que  trusts  should  have  a  right  to 
call  upon  the  trustees  to  account;  and  where  the  tes* 
tator  declares  that  persons  to  whom  he  makes  a  bequest 
shall  not  be  accountable  to  any  persons  whomsoever 
for  tlieir  disposition  of  the  subject  of  that  bequest, 
he  expressly  negatives  the  existence  of  a  trust.     In 
Gibbs  V.  Bumsejf  (a)  the  bequest  was  to  the  testator^s 
*'  trustees  and  executors,  to  be  disposed  of  unto  such 
person  and  persons,  and  in  such  manner  and  form,  and 
in  such  sum  and  sums  of  money,  as  they  in  their  discre- 
tion shall  think  proper  and  expedient"    The  executors 
were  there  held  to  take  an  absolute  beneficial  interest. 
The  present  case  is  stronger  than  Gibbs  ▼.  Bumey^  for 
there  were  no  words  there  to  negative  a  liability  to 
account.    The  cases  of  Waldo  ▼.  CciUy  (&)  and  Horde  v. 
The  Earl  of  St^blk  (c)  prove  that  if  the  present  bequest 
is  to  be  applied  to  charity,  it  may  be  so  applied,  at  the 
absolute  discretion  of  the  executors.     No  person  can 
qualify  himself,  as  a  cestui  que  trust  under  this  will,  to 
call  the  executors  to  account    If  the  former  part  of  the 
bequest  is  inconsistent  with  the  latter,  the  latter  must 
prevail :  Doe  dem.  Leicester  v.  Biggs,  (d)  The  only  point 
decided  in  Morice  v.  The  Bishop  of  Dttrham  was,  that 
*< benevolence  and  liberality"  did  not  mean  charity. 
Lord  Eldon  in  that  case  says,  that  if  the  person  to  whom 
a  bequest  is  made  is  to  have  it  entirely  in  hisf  own 

power 

(a)  8  r.  4>  ^.  894.  (<0  S  TauniAO^.^  and  see  Sher- 

ih)  IS  Ve$.  S06.  raU  v.   Beniiey,  2  Myine  ^ 

(c)  2  Mylne  4r  H^een,  59.  Keen,  149. 
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power  and  discretioD,  whether  to  make  the  applioBtioo 
or  noty  it  is  absolutely  given,  (a)  That  principle  %ras 
adopted  in  Heneage  r.  Lord  Andcper  {b),  where  the  tes* 
tator  used  the  words  ^  unfettered  and  unlimited,*'  and 
in  GoodtUle  dem,  Pearson  ▼.  Otway.  {c)  Where  there 
is  8  gift  for  two  purposes,  distinct  and  apart,  of  which 
one  is  good  and  the  other  bad,  the  Court  will  reject  the 
bad  and  adopt  the  good ;  GrimmeU  ▼.  Grimmett.  (d) 
This  case  is  stronger  than  that,  because  neither  of  the 
f  purposes  mentioned  in  the  present  bequest  is  against  law* 
In  James  ▼•  Allen  {e\  and  Fowler  Y.Garlike  (g\  there  was 
an  express  trust ;  and  in  Fezq/  v.  Jamson  (A),  on  which 
case  the  Vice-Chancellor  in  his  judgment  mainly  relied, 
there  was  a  special  trust  and  confidence.  In  Johnston  ▼. 
Swann{i)j  which  is  stated  from  the  Registrar's  book 
in  Mr.  Blunts  edition  of  AmNer  (it),  and  was  decided 
by  Sir  J.  Leach  in  the  year  18)9,  a  bequest  to  exe- 
cutors, to  be  applied  for  the  benefit  of  such  public  or 
private  charities  as  they  in  their  discretion  might  think 
proper,  was  established,  and  was  ordered  to  be  applied 
by  the  executors  accordingly :  and  in  Jemmit  v.  Verril^ 
decided  by  the  same  Judge,  in  December  1826,  where  a 
residue  was  given  to  trustees,  to  be  disposed  of  for  such 
charitable  and  benevolent  purposes  as  G.  J.,  one  of  the 
trustees,  should- direct  and  think  proper,  it  was  ordered 
that  the  residue  should  be  applied  as  G.  J.  should  point 
out,  by  a  scheme  to  be  laid  before  and  settled  by  the 
Master.  (/}  [The  Lord  Chancellor.  The  two  last- 
menlioned  cases  are  directly  at  variance  with  the  other 

case^ 


(«)  See  10  Vet,  SSS. 

{b)  \0  Price,  230. 

{c)  8  WUton,  6. 

i,d)  Ambier,2lO,^Blunt*s  ed. 

(e)  3  Mer.  17. 

(g)  1  Rius.  i  Mylne,  252. 


(h)  1  Sim.  i  Sin,  69. 

(0  3MadiL457, 

(k)  p.  585.  fi. 

(/}  AnMer,  585.  note  by  Mr. 
BlufUy  where  the  case. is  cited 
from  the  Registrar's  book. 
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cAse»on  the  same  subject.]  This  case  is  manifestly  dis-  ^  13S6. 
tinguishable  from  the  case,  recently  decided  by  your 
Lordship,  of  Williams  v.  Kershaw  (a\  where,  the  gift 
being  of  the  residue  of  the  dividends,  interest,  and 
annual  produce  of  a  fund,  to  be  applied  to  such  bene* 
volent,  charitable,  and  religious  purposes  as  the  trustees 
should,  in  their  discretion,  think  most  advantageous  and 
beneficial,  your  Lordship  held  that  the  bequest  could 
not  take  effect.  The  words  <*  upon  trust"  do  not  occur 
in  the  disposition  of  that  part  of  the  property  on  which 
the  present  question  arises.  That  was  also  the  case  in 
Gilbs  V.  Rumse^y  and  Sir  W.  Grant  makes  some  ob- 
servations on  the  point.  If  the  testator  has  created  a 
trust,  then  this  case  is  like  Waldo  v.  Caley;  if  he  has 
not,  it  is  like  Heneage  v.  Lord  Andover.  Horde  v.  TAe 
Barl  of  Suffolk  decides  that  the  word  "  or "  creates 
no  uncertainty.  ITAe  Lord  Chancbllor.  Waldo  v. 
Caley  was  determined  before  the  decision,  that  a  private 
charity  could  not  be  carried  into  effect  by  this  Court  (6); 
that  explains  the  case,  and  reconciles  it  with  the  other 
cases.  In  Horde  v.  The  Earl  of  Suffblkf  Sir  John  Leach 
took  no  notice  of  the  objection,  that  a  private  charity 
could  not  be  carried  into  effect,  although  that  objection 
appears  to  have  been  urged.]  Rather  than  declare  the 
whole  bequest  void  for  uncertainty,  the  Court  will  divide 
tbe  clause  containing  it  into  two  parts,  and  will  at  all 
events  allow  one  moiety  to  be  applied  to  charity  under 
the  durection  of  the  executors;  Attorney-General  t. 
Doyley.  (c)  The  words  may  be  considered  to  create 
an  imperfect  obligation.  The  word  ^*  charitable"  is 
sufficient,  by  stamping  the  character  of  the  bequest, 

to 

(a)  Heard  July  13.  and  de-  {h)  See  Ommanney  y.  Butcher, 

cided«  December  1 1 . 1 835,  at  tbe  Turn,  4*  Ruts,  260. 

Roils :  the  case  will  be  reported  {c)  7  Ves.  58.  note, 
by  Mestrs.  Myine  4*  Keen, 

Vol.  I.  X 


SM  CASES  IN  CHANCERY. 

lUir  to  remote  nil  question  of  anoertaio^.  It  is  to  be  ob- 
served, that  in  Fender  y.  Garliie  the  mere  distribotioD  of 
the  fund  was  left  to  the  discretion  of  the  trustees ;  here 
the  executors  may  dispose  of  the  fund  as  they  please. 
Tb^  testator's  calling  his  executors  trustees  has  no 
efiect  in  creating  a  trust  (a);  if  the  nature  of  the  bequest 
were  such  as  to  create  a  trust,  a  trust  would  be  created, 
whether  they  were  called  trustees  or  not  If  the  bequest 
here  had  been  to  charitable  or  other  purposes,  without 
more,  it  might  be  said  to  be  void  for  uncertainty;  but  the 
discretion  given  to  the  executors  preserves  it  from  that 
construction.  The  short  judgment  of  the  Master  of  the 
Rolls  in  Faaier  v*  Garliie  cannot  be  considered  to  have 
overruled  Giibs  v.  Bttmsey. 

The  SUicitor-Generah  Mr.  Sjugki^  and  Mr.  ff^^aHy 
for  the  PlainUiF. 

There  is  no  difierence  between  JFbtobr  ▼.  OarUke  and 
the  present  case,  excqpt  that  this  is  stronger.  All  that 
Giibs  V.  Bumsey  decided  was,  that  where  there  was  an 
absolute  power  of  disposition,  and  nothing  on  the  face 
of  the  will  to  create  a  trust,  or  to  shew  for  what  pnr* 
poses  the  disposition  was  to  be  made,  an  absolute 
interest  was  given.  In  the  present  case,  the  testator  has 
evinced  an  intentioo  that  the  disposition  should  be  in 
fiurour  of  oeitain  oljects,  although  he  has  not  expressed 
theae  ol^ects  with  sufficient  certain^.  The  declaration, 
that  the  executors  shall  not  be  answerable  or  account* 
aUe^  amounts  to  ncvthing.  If  a  trust  is  created,  those 
words  are  void.  The  Court  might  allow  a  trustee,  act* 
ing  under  such  a  bequest,  to  exercise  a  discretion  aa  to 
the  objects,  but  would  hold  him  accountable  for  the 
application  of  the  fund.  All  principle  and  all  authority, 
however,  shew  that  the  trust  created  in  the  present  in- 
stance is  amsik  as  cannot  be  carried  into  e£fect;  Morke 

V.  The 
{a)  See2r.^  j9.t97. 
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▼.  The  Bishop  cf  Durham,  Waldo  v«  Cak^  Jtmts  v.  ISM. 
jtUeUj  Vezey  v.  Jamson,  Ommanney  t.  Butcher,  {a)  The 
latter  CMe,  if  at  yariance  with  Waldo  v.  Cakyi  mmt  be 
understood  lo  have  Overruled  it|  as  it  was  determined 
at  a  Bubaequent  period*  In  Gibbs  v»  Bumsey  there  was 
no  pretence  of  a  charitable  bequests  Horde  v.  He  Eofi 
ofSiiffiM  does  not,  sub  silentio^  overrule  Ommafm^r* 
Butcher.  The  cases  of  Johnson  v.  Swann  and  Jemmit  r. 
Verril  ai«  clearlj  not  lawi  This  case  faUs  direttly 
wi^in  the  principle  of  tlie  decision  in  WiUiams  v«  Ker* 
shaWi  where  the  words  were  much  less  indicative  of  all 
intention  to  vest  an  absolute  diseretion  in  the  trustees 
than  the  words  used  in  the  will  now  under  oonuderatiaB* 

The  whole  frame  of  the  will  in  the  present  case  shews 
that  the  testator  did  not  intend  the  executors  to  talds 
this  fund  beneficially^  The  gift  is  made  subject  to  thd 
payment  of  the  various  legacies,  among  which  are  lega* 
cies  to  the  executors  themselves;  and  the  trust  is  to 
pay,  apply,  and  dispose  of  the  fund^  Morice  v.  JTu 
Bishop  ^Durham  proves  that  if  a  person  takes  in  teust^ 
he  cannot  take  beneficially ;  he  must  take  for  the  pur- 
poses designated  by  the  will,  if  those  purposes  are  cer« 
taiui  or  if  they  are  not,  then  for  the  next  of  kin,  or 
residuary  legatee. 

Sir  W'  Home,  in  reply. 

The  case  of  Williams  v.  Kershaw  does  ndt  affect  tins 
question ;  the  fund  there  could  not  be  divided,  but  ttnsii 
have  been  applied  to  purposes  which  were  not  otAy 
heneV(A€ttii  but  also  charitable  and  religiooif.  The  ttae 
of  Jemmit  v<  Verril  is  of  a  later  date  tbab  Vetejf  y« 
Jamsofi4 


7%^ 
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1886*  Tke  LoED  Chancellor  [after  stadng  the  niEteridi 

"lllCr"     PwtsofthewiU]:- 

«*  The  clause  dwposuig  of  the  produce  of  the  real  estate^ 

upon  which  no  question  arises,  will  be  found  to  be  ex- 
pressed, with  a  very  slight  variation,  in  identicaUy  the 
same  words  as  the  clause  upon  which  the  present  ques- 
tion arises. 

It  is  contended,  that  under  this  latter  clause  the  exe- 
cutors took  an  absolute  beneficial  gift ;  that  is  to  say, 
that  as  the  testator  in  giving  the  ultimate  interest  in  his 
personal  estate  has  not  used  the  words  <*  upon  trust,** 
with  which  he  had  prefaced  his  disposition  of  the  pro- 
duce of  his  real  estate,  the  same  words  of  gift  are  to 
receive  difierent  constructions,  and  that,  with  respect  to 
the  personal  estate,  they  are  to  be  taken  as  giving  the 
beneficial  interest,  whereas,  with  respect  to  the  produce 
of  the  real  estate,  they  are  to  be  taken  as  only  constitut- 
ing the  donees  trustees  for  charitable  uses.  If  the  fund 
were  intended  for  the  executors'  own  benefit,  the  testator 
might  have  left  with  them  the  option  of  disposing  of  it ; 
but  they  are  to  pay  and  apply  it  for  certain  purposes 
mentioned  in  the  will.  Then,  again,  the  direction  to 
the  executors  to  pay  and  apply  the  fiind  to  such  chari- 
table or  other  purposes  as  they  should  think  fit,  is  very 
inconsistent  with  the  notion  that  they  were  to  be  abso-  , 
lutely  entided  to  it.  Again,  if  the  testator  intended 
that  they  should  have  it  for  their  own  use,  it  cannot  be 
supposed  that  he  would  add  a  direction  that  they  should 
pay  or  apply  it  for  charitable  or  other  purposes  without 
being  answerable  or  accountable.  If  he  intended  to 
give  them  the  property  absolutely,  such  a  direction  would 
be  quite  superfluous,  although  it  is  perfectiy  consistent 
with  an  intention  on  his  part  to  create  a  general  indefi- 
nite trust  The  argument  in  favour  of  the  intention  to 
make  an  absolute  gift  to  the  executors  was  principally 

rested 
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rested  upon  these  latter  words ;  but  they  appear^  on  the        1886* 
contrary,  to  establish  conclusively  that  the  testator  con- 
ridered  he  had  created  a  trust,  although  he  did  not 
intend  that  any  power  should  be  given  to  investigate  or* 
compel  the  execution  of  that  trust. 

If  any  doubt,  however,  remains  upon  this  part  of  the* 
case,  the  first  codicil  efiectually  removes  it.  By  the  will, 
the  testator  had  originally  given  to  the  executors  a 
legacy  of  50/.,  and  afterwards  a  legacy  of  lOOl.  eacb^* 
and  by  the  first  codicil  he  makes  a  provision  for  the  death 
of  one  of  those  executors,  and  die  appointment  of  another 
in  hb  stead.  The  testator  by  his  second  codicil  repeats' 
his  intention  of  putting  Hobnes^  the  new  executor^ 
precisely  in  the  situation  of  Wright^  the  deceased  ex« 
ecutor. 

In  favour  of  the  construction  contended  for  by  the 
Defendants,  Gibbs  v.  Bumseij  (a)  was  cited  and  relied 
upon;  but  the  present,  like  other  cases  of  construction, 
depends  upon  the  particular  language  which  the  testator 
has  used,  and  very  slight  expressions  may  make  a  most 
material  di£ference.  In  Gibbs  v.  Bumsey^  Sir  fV.  Grant 
was  of  opinion  that  the  expressions  used,  were  only 
descriptive  of  absolute  ownership,  and  that  the  parties 
were  entitled  to  the  property  beneficially.  Of  that  case, 
however,  it  b  sufficient  to  observe,  that  it  wanted  nearly 
all  the  circumstances  and  expressions  which  are  to  be 
found  in  this  will,  and  which  are  relied  upon  as  con*: 
stituting  a  trust  On  the  other  hand,  the  circumstances: 
in  Fcfwler  v.  Garlike  {b)  come  much  nearer  to  the  pre-' 
sent  case^  although  they  are  less  favorable  to  the  argu- 
ment of  the  gifl  being  a  trust,  inasmuch  as  the  will  there 
made  no  reference  or  allusion  to  charity,  and  it  was  held 

that 

(a)  8  r.  4>  J.  S94.  ihyx  Run.  t  Mjjflne,  239. 
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ISM4  tluit  m  it  was  a  mere  trast,  ike  oljecti  of  the  tvwt  weie 
too  kidciuute,  and  the  trust  failed.  If  the  two  caaca  of 
QiUs  V.  Btmsty^  and  Fenler  v.  OmriHe  cao  stand  toga^ 
ther,  the  hitter  would  be  a  nudi  stronger  authority  in 
fiivor  of  this  being  construed  as  a  trust  than  the  for^fsr 
would  be  in  favor  of  its  being  construed  as  an  absolute 
gift*  Questions  of  this  kind,  however,  must  be  decided 
upon  the  construction  of  the  language  of  the  iastmniant 
in  each  particular  case,  and  in  this  will,  I  think  the  trust 
if  vwey  suffidently  declared* 

Another  point  made  was,  diat  the  Court  would  divide 
die  fimd  between  the  charity  and  the  other  ol:)ects;  and 
Tie  Attommf^Genegal  v.  Dti^le}^  (reported  in  a  note  lo 
Maggriige  r^  Thachmell  {a) ),  was  cited  upon  that  point, 
but,  eventually,  the  point  was  very  properly  abandoned* 

The  question,  therefore,  remains,  whether  this  gift  is 
too  indefinite  to  be  carried  into  efiect  That  question 
is  as  nearly  as  possible  the  sane  as  that  which  I  lately 
decided  in  Wilimms  v.  Kershaw,  or,  at  least,  it  eomes 
quite  sufficiently  close  to  it  to  bring  it  within  the 
same  principle.  In  WiUiams  v«  Kerskam  the  testa* 
tor  directed  his  trustees  to  apply  <<  the  residue  of 
the  said  dividends,  interest,  and  annual  produce,  to 
and  for  such  benevolent,  charitable,  and  religious 
purposes  as  they  in  theiv  discretion  should  think 
most  advantageous  and  beneficial,  and  to  and  for 
no  other  use,  trust,  intent,  or  purpose  whatsoever;" 
and  I  came  to  the  conclusion  th^  those  wqrds  were 
not  to  be  used  in  the  conjunctive,  but  that  there  yrm 
a  discretion  in  the  trustees  to  apply  the  fund.  If 
that  construction  he  right,  (and  I  hiave  seen  no  rea^n 
to  alter  my  opinion)  the  diffisrence  between  the  expres- 
sions 
(«}  See  7  Vet.  56.  n. 
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ftions  used  in  that  will  and  the  present  is  not  such  as  ^  1886. 
to  lead  me  to  a  difiTerent  conclusion.    In  the  course  of      ~~   " 
my  judgment  in  that  case,  I  investigated  all  the  autho-  . 
rities  which  were  then  brought  under  my  consideration.  | 
Some  of  them,  perhaps,  were  not  quite  consistent;  but  I  ^ 
came  to  that  conclusion  upon  the  authority  of  two  cast 
decided  by  Sir  fV.  GrarU.     In  Morice  v.  Tlie  Bishop  ^'^ 
Durham  {a)  Sir  fV.  Grant  lays  down  the  rule  in  these 
terms:  **The  question  is  not,  whether  the  trustee  may  tiot 
apply  it  upon  purposes  wholly  charitable,  but  whether  he 
is  bound  so  to  apply  it ;"  and  in  James  ▼•  AtUn  {b)  he  says, 
**  If  the  property  might,  consistently  with  the  wSl,  be 
applied  to  other  than  strictly  charitable  purposes,  the 
trust  is  too  indefinite  for  the  Court  to  execute.^    In 
this  case,  the  Appellants  contend  that  the  latitude  given 
is  so  great,  that  the  terms  of  the  beqaest  amount  to  an 
absolute  gift,  and  yet  they  contend  that  the  bequest  is 
so  strictly  charitable,  as  to  be  capable  of  being  carried 
into  efiect  as  such.     I  am  of  opinion,  however,  that  the 
discretion  is  not  so  large,  as  to  relieve  the  gift  from  being 
a  trust,  but  that  it  is  too  indefinite  to  be  carried  into 
effect,  and,  consequently,  that  the  gift  fiiils,  and  that  the 
Vice-Chancellor's  decree  is  right;  but,  as  the  appeal  was 
presented  before  the  decision  in  Williams  v.  Kershaabj 
I  do  not  think  that  it  should  be  affirmed  with  costs,  (c) 

(a)  9  Vet.  399.  (5)  5  Met.  17. 

(c)  See  Cojte  v.  BanH^  8  Vet.  155. 
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JM.  15.  ^^  the  Matter  of  BLAIR,  a  Lunatic 

Paymenti  out    JLfARGARET  BLAIR^  the  lunatic,  was  entitled  to 

of  a  female  real  and  personal  estate,  which  together  yielded 

lunadc'iio-  .  n  .  i         .  #. 

come,  for  the    &n  income  of  2,000/.  per  annum  or  thereabouts,  out  ot 

better  main-     which  an  annual  allowance  of  670/.  had  been  made  for 

tenance  and 

support  of  her  her  maintenance  and  support.     Edward  Ord  Warren^ 

d^Tuid^    the  Rev.  John  Crabbe  Warrerij  and  Sarah,  the  wife  of 

the  drcum-      the  Rev.  CroMe  Morgell,  were  the  lunatic's  only  next 

Cour^bow-^   of   kin,   being   the   children   of   her   deceased   sister. 

ever,  makes      Edward  Ord  Warren  was  her  heir-at-law  and  also  corn- 
such  orders 
with  great        mittee  of  her  person  and  estate.     E,  O.  Warren  and  J. 

jealousy  and     q^  Warren  beinir  anxious  that  an  allowance  should  be 
cauuon.  ^ 

made  to  them  for  their  own  benefit,  out  of  the  incoirte 

of  the  lunatic's  property,  and  their  sister  consenting^  it 

was  referred  to  the  Master  to  inquire  whether,  regard 

being  had  to  the  circumstances  and  estate  of  the  lunatic, 

and  to  the  comfort  she  was  capable  of  receiving,  and 

also  the  circumstances  and  situation  of  E.  O.  Warren 

and  J.  C  Warren,  it  would  be  proper  that  any,  and  if 

any,  what  sum  of  money  should  be  allowed   for  the 

maintenance  and  support  of  the  lunatic,  in  addition  to 

the  sum  of  670/.  per  annum  already  allowed  for  that 

purpose. 

The  Master  by  his  Report,  dated  the  8th  of  May 
1835,  found  that,  under  a  family  settlement,  E,  O. 
Warren  and  J.  C  Warren  would,  in  the  event  of  the 
lunatic's  dying  intestate,  become  entitled  in  equal  shares 
to  the  lunatic's  real  estate,  subject  to  the  payment  of  an 
annuity  of  400/.  to  their  sister,  and  that  they  would  also, 
under  the  same  settlement,  upon  the  death  of  the 
lunatic,  become  absolutely  and  equally  entitled  to  all 

her 
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her  personal  estate ;  he  found,  that  although  the  com-  1886» 
mission  was  not  issued  till  the  year  1824,  the  lunatic 
had  been  of  unsound  mind  since  the  year  1812,  and  that 
there  was  not  any  probability  of  her  ever  recovering 
the  use  of  her  reason,  or  becoming  capable  of  managing 
herself  or  her  estate;  and  that,  in  the  month  of  June 
1835,  she  was  visited,  in  the  asylum  in  which  she  re^ 
sided,  by  two  physicians,  in  order  to  ascertain  to  what 
extent  her  comforts  and  enjoyments  might  be  reasonably 
extended,  and  who  reported  that  she  was  in  good  health, 
and  that  on  their  distinctly  asking  whether  any  thing 
could  be  done  to  increase  her  comforts,  her  reply  was 
in  the  negative ;  and  that  during  the  inquiry,  great  pains 
had  been  taken  that  she  should  have  an  opportunity  of 
giving  a  free  and  unbiassed  reply,  and  that  she  was  very 
well  content  to  pursue  the  course  of  life  she  had  so  long 
followed ;  and  they  advised,  rather  that  her  present  tran- 
quil state  should  be  undisturbed,  than  that  new  modes 
should  be  adopted,  which,  at  all  events,  would  be  of 
trifling  value,  and  might,  in  the  issue,  tend  to  disappoint- 
ment. The  Report  further  stated,  that  evidence  had  been 
adduced  before  the  Master,  to  shew  that  the  income  of 
E.  O.  Warren  was  only  3002.  per  annum  or  thereabouts, 
and  was  wholly  insufficient  for  his  support,  having 
regard  to  his  expectations  in  life;  and  to  shew  also  that 
the  income  of  cZ  C  Warren  did  not  exceed  the  clear  sum 
of  288^  per  annum.  The  Master  then  certified  that^ 
having  regard  to  the  circumstances  and  situation  of  the 
lunatic,  and  the  comfort  she  was  capable  of  receiving, 
and  also  to  the  circumstances  and  situation  of  the  said 
JE.  O.  Warren  and  J.  C  Warren  respectively,  he  was  of 
opinion  that  the  sum  of  900/.  should  be  allowed  for 
the  maintenance  and  support  of  the  lunatic,  in  addition 
to  the  sum  of  670/.  per  annum  already  allowed  for  that 
purpose. 

A  petition 
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16S6.  A  petition  having  been  presented  to  eonflrm  the 

'_'  '  Master's  report,  it  was  heard  before  the  Lords  Com* 
missioners,  on  the  18th  of  Augusi  ]885»  when  their 
Lordships  expressed  disapprobation  of  the  oondasioii 
to  which  the  Master  had  oome,  opon  the  eircumstanoes 
slated  in  his  report,  and  referred  it  back  to  the  Master 
to  review  his  report,  so  &r  as  sach  report  fonnd 
that  it  would  be  proper  that  the  additional  aUowanee 
of  9002.  should  be  made,  with  liberty  to  state  special 
circumstances..  TTbe  Master,  by  his  farther  report, 
certified,  that  it  appeared  to  him,  by  the  before  men- 
tioiied  report  of  the  physicians,  that  no  further  arrange- 
ments could  be  naade  for  increasing  the  comfort  of  the 
lunatic,  and  that  the  allowance  of  67(M.  per  annua 
already  made  for  her  mabtenance  and  support  was  suflS- 
cient  for  that  purpose,  and  for  providing  aU  such 
comforts  as  the  lunatic  was  capable  of  enjoying.  The 
Master  then  certified,  that  it  appeared  to  him  diat  the 
income  of  JS.  O.  Warren  did  not  exceed  SOOf.  per  an* 
nuflB,  and  was  wholly  insufficient  for  his  support,  having 
r^ard  to  his  expectations  in  life;  and  that  the  dear 
yearly  income  of  Jl  C  WarreUj  who  was  a  clergyman  of 
the  church  of  Eitgland^  did  not  exceed  288/.  per  annum ; 
and  he  was  of  opinion,  that  the  sum  of  600/.  per  annum 
should  be  allowed  for  the  maintenance  and  support  of 
the  lunatic,  in  addition  to  the  smn  of  670/.  per  annun^ 
already  allowed  for  that  purpose. 

A  petition  was  now  presented  by  E,  O.  Warren^  pray- 
ing that  the  Master's  further  report  might  be  confirmed, 
and  that,  out  of  the  additional  sum  of  600.,  SCO/,  might 
be  retained  by  the  PlaintifF  for  his  own  use»  and  that  the 
remaining  300/.  might  be  paid  to  J.  C  Wixrren. 

The  Lord  Chancellor  said  that  he  entertained 
great  doubts  with  respect  to  the  power  of  the  Great  Seal 

to 
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to  grant,  and  with  respect  to  the  proprietj  of  granting  ^  1886* 
allowances  to  relations  of  lunatics,  for  whom  the  lunatic 
was  not  legally  l)ound  to  provide ;  but  his  Lordship  ex- 
pressed an  opinion  that  the  Master  had  improTed 
upon  his  former  report,  by  recommending  a  smaller 
aUowance.  In  Ex  parte  Whiibread  in  rt  Hind€(a\ 
in  which  bis  Iiordship  was  counsel,  bo  recollected  that 
Lord  EUUm  felt  very  great  difficult  in  acceding  to  an 
application  similar  to  the  present;  the  matter  was  sev^ 
ral  timcw  mentioned  to  Lord  Eldon^  and  he  repeatedly 
answered,  by  afking  what  power  he  had  to  give  away 
the  property  of  a  lunatic.  Lord  EU<m  did,  at  lasty 
accede  to  the  prayer  of  the  petition  in  that  case,  and 
the  precedent  which  he  had  so  made  had  been  fol** 
lowed  in  several  subsequent  instances.  The  practice^ 
however,  waa  one  which  could  not  be  r^^nded  with  too 
much  eautieo,  and  the  principle  involved  in  it  ought  to  be 
narrowed  rather  than  extended  in  its  operotipn;  and 
his  Lordship  desired  that  it  might  be  understood,  that 
be  would  never  exercise  such  a  jurisdiction  without  the 
greatest  possible  jealousy  and  caution.  As,  however,  the 
principle  had  been  so  fiir  followed,  and  as  there  seemed 
no  probability  that  the  lunatic  would  recover,  or  would 
be  capable  of  greater  enjoyments  than  those  which  were 
now  afforded  to  her,  his  Lordship  would,  in  the  present 
instance^  make  the  order,  {b) 

Mr.  Wigram  and  Mr.  BicAards,  for  the  Petitioner. 

Mr.  Barber  and  Mr.  PkUHmare^  for  J.  C.  Whrren. 

Mr. 

(a)  SecaJlfer.99. 

{h)  See  /»  rr  Wmdior^  91ft  of  Decemk0r  1651.    Skel/ord  m 
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Mr.  Dixon  consented  Co  the  order,  on  bdudf  of  Mr. 
and  Mrs.  MorgelL 


The  order,  after  confirming  the  Master^s  report,  and 
directing  that  the  sum  of  600/.perannum  should  be  allow* 
ed  for  the  maintenance  and  support  of  the  lunatic,  in  addi- 
tion to  the  sum  of  670/.  already  allowed  for  that  purpose, 
making  together  the  sum  of  12702.  per  annum;  and  after 
prescribing  the  time  from  which  the  additional  allowance 
should  commence,  and  the  manner  in  which  the  whole 
annual  sum  should  be  raised,  directed  that  the  whole 
allowance  of  1270/.  per  annum  should  be  paid  and  ap- 
plied, by  the  petitioner,  in  manner  following ;  yiz.  the  sum 
of  670/.  for  the  maintenance  and  support  of  the  lunatic, 
the  sum  of  SfML  for  his  own  better  maintenance  and 
support,  and  the  sum  of  SOO/.  to  «7.  C  Warren  for  his 
better  maintenance  and  support. 


May  95. 


SHIRLEY  V.  EARL  FERRERS. 


The  common  X^  ARL  FERRERS^  having  employed  Messrs.  Dewes 
and  Fisher^  of  Ashby-de'la^Zouchy  as  his  solicitors 
in  this  cause,  and  in  various  other  matters  of  business, 
and  having  determined  to  employ  them  no  longer,  was 
desirous  that  their  bill  of  costs  should  be  taxed.  His 
Lordship  accordingly  procured  an  order  at  the  Rolls, 
on  the  5th  of  December  18S5,  by  which,  upon  his  sub- 
mission 


that  a 
partv  shall 
produce 
before  the 
Master  all 
books  and 
papers  re^ 
fating  to  the 
matters  in 
uestion^as 


the  Master 

shall  direct,  entitles  the  Master  to  require,  by  his  warrant,  that  all  such  books  and 
papers,  generally,  shall  be  left  in  his  office ;  and  a  refusal  to  leave  them,  in  pursu« 
ance  of  such  a  warrant,  is  a  disobedience  to  the  order  of  the  Court  which  has 
directed  their  production. 
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mission  to  pay  what  should, appear  due  upon  the  tax-        18S6. 

ation,  it  was  ordered^  that  Messrs.  Demes  and  Fisher     V     t    -^ 

should,   within  a  fortnight  after  notice  of  the  order,  v, 

deliver  to  the  Earl  a  bill  of  all  such  fees  and  disburse-  *"*  ^"Ma*. 

ments  as  they  claimed  to  be  due  to  them  in  this  cause, 

and  in  all  other  matters  of  business  wherein  they  had 

been  employed  as  his  solicitors ;  and  that  it  should  be 

referred  to  the  Master  in  rotation  to  tax  such  bill ;  and 

diat  Messrs.  Dewes  and  Fisher^  and  also  the  Earl, 

should  produce  before  the  Master,  upon  oath,  as  the 

Master  should  direct,  all  books,  papers,  and  writings  in 

their  custody  or  power  relating  to  the  said  bill,  pr  to 

any  of  the  items  or  charges   therein,   and  that  they 

should  be  examined  upon  interrogatories  touching  the 

sam^  as  the  Master  should  direct;  and  that  upon  the 

Earl  paying  to  Messrs.  Ikwes  and  Fisher  what  should 

appear  due  to  them  upon  the  taxation  of  the  bill,  they 

should  deliver  to  his  lordship,  upon  oath,  all  deeds, 

books,  papers,  and  writings  in  their  custody  belonging 

to  him. 

Messrs.  Dewes  and  Fisher  accordingly  delivered  their 
bill  of  costs,  by  which  they  claimed  a  sum  of  dS26/.  IBs.  Id. 
as  due  to  them  from  Earl  Ferrers.  Their  agent  also 
attended  the  Master,  in  the  course  of  the  taxation,  with 
such  books  and  papers  as  the  Master  from  time  to 
time  required;  but  he  refused  to  leave  any  of  such 
books  and  papers  in  the  Master's  office,  upon  the 
ground  that  Messrs.  Dewes  and  Fisher  had  a  lien  upon 
them  for  the  amount  of  their  bill  of  costs,  and  were, 
therefore,  entitled  to  retain  possession  of  them  until 
that  amount  should  have  been  paid.  A  Master's  war- 
rant was  then  taken  out,  which  required  Messrs.  Dewes 
and  Fisher  to  produce  and  leave,  upon  oath,  in  the 
Master's  office,  on  the  9th  of  March  1836,  all  books, 
papers,  and  writings  in  their  custody  or  power  relating 

to 
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to  their  bill  of  cof  ta,  or  to  any  of  tbe  kflOM  or  obaigw 
therein.  The  agent  of  Meeers.  Demei  and  Fisher  aft» 
tended  this  warrantt  but  still  declined  to  kaire  any  of 
the  books  or  papers  in  the  Master's  ofioe. 

On  the  81st  of  March  1836,  the  Master  certified^  at 
the  request  of  the  Earl's  present  solickori  that  be  had, 
in  pnrsuance  of  the  order  of  the  5th  of  December  kHd&f 
been  attended  by  the  Earl's  solicitor,  and  by  the  soliciler 
or  agent  of  Messrs.  Dewes  and  Fisher^  and  that  Mesers. 
Dewa  and  Fisher  had  not  brought  in  before  him  upon 
oath  all  books,  papers,  and  writings  in  their  custody 
or  power,  relating  to  the  matters  in  the  order  mentioned, 
although  they  had  been  duly  summoned  so  to  do. 

By  an  order  of  the  V  ice-Chancellor,  also  dated  the 
2l8t  of  March  1836,  reciting,  that  it  was  alleged  that 
Messrs.  Dewes  and  Fisher  had  not  left  in  the  Master^s 
office  the  books,  papers,  and  writings  in  their  custody  or 
power,  relating  to  the  matters  mentioned  in  the  order  of 
the  5th  of  December  1835,  although  they  had  been  duly 
summoned  to  bring  into  the  Master's  office  all  such 
books^  papers,  and  writings,  pursuant  to  the  said  order^ 
it  was  ordered,  that  they  should,  within  four  days  after 
personal  notice  of  the  present  order,  leave  all  books^ 
papers,  and  writings  In  their  custody  or  power,  relating 
to  the  bill  of  coats,  or  to  any  of  the  items  or  charges 
therein,  in  the  Master's  <^ke,  or,  in  default  thereof,  that 
they  should  stand  committed  to  the  Fleet  A  second 
warrant  having  been  taken  out,  which  was  expressed 
in  the  same  terms  as  the  first,  and  was  attended  by  the 
like  result,  an  order  was  made  by  the  Vice-CbanceUor 
on  the  12th  of  Jpril  1836,  by  which,  after  reciting  the 
order  of  the  21»t  of  March^  and  that  it  was  alleged  that 
it  appeared  by  affidavit,  that  that  order  was  personally 
served  on  Messrs.  Dewes  and  Fisher^  on  the  2d  of  JprH 

and 
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and  that  it  appeared,  by  the  Master's  certificate  of  that  1856 J 
day's  date^  that  they  had  not  brought  in  before  the 
Master  the  booksi  papers,  and  writings  in  their  custody 
or  power,  relating  to  the  matters  mentioned  io  the  order 
of  the  21st  of  Marchf  although  they  had  been  duly 
summoned  so  to  do,  it  was  ordered,  upon  haariug  the 
affidavit  of  service  and  the  Master's  certificate  read, 
that  Messrs.  Demes  and  Fisher  should  stand  committed 
to  the  Fleet. 

On  the  Idth  o{  April  a  motion  was  made  before  the 
Vice-Chancellor,  on  behalf  of  Messrs.  Deoies  and  Fisher^ 
that  the  order  of  the  21st  of  March  might  be  discharged 
for  irregularity,  and  that  the  Master's  certificate  upop 
which  it  was  grounded  might  be  taken  ofi*  the  file.  His 
Honor  refused  the  application. 

Messrs.  Demes  and  Fisher  now  made  a  motion,  by 
way  of  appeal  from  his  Honor's  decision. 

.  Mr.  Wigram  and  Mr.  Richards^  in  support  of  the 
motion. 

A  refusal  to  leave  boc^s  and  papers  unreservedly  in 
the  Master's  office,  is  no  disobedience  to  an  order  to 
produce  them  for  the  purpose  of  taxation.  The  Master's 
warrant  was  not  served  on  Messrs.  Dewes  and  Fisher 
personally,  but  only  on  their  ngent  in  London  /  and  the 
first  intimation  which  they,  living  at  Ashby'de4a''Zouch^ 
had,  of  their  being  required  to  leave  the  books  and 
papers  in  the  Master's  office,  was  the  service  upon  them 
of  aa  order  to  leave  them  in  four  daya  or  stand  com- 
mitted. Disobedience  to  the  Master's  warrant  is  no 
disobedience  to  the  original  order  of  the  5th  ot December. 
The  proper  course  would  have  been,  to  apfdy  to  the 
Court  for  an  order  in  the  terms  of  the  Master's  warrant, 
before  the  order  of  the  2 1  st  of  March  was  obtained.    The 

Vice* 


Sail  Fmuu. 
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1886.        Vice-Chancellortlioughtthattbeeffectofthesixtiethofthe 
^^JJ[J^     orders  of  1 828  {a)  was,  that  the  Master's  warrant  became 
V.  embodied  with,  and  part  o(  the  original  order;  but  even 

if  that  were  so,  the  Master  was  not  entitled  to  make  an 
order  to  leave  the  papers  generally ;  his  order  should 
have  specified  some  particular  time  for  which  they  were 
to  be  left;  the  papers  would  then,  at  the  expiration  of 
that  particular  time^  revert,  as  a  matter  of  course,  to  the 
possession  in  which  they  were  before.  The  Master's  war^ 
rant  requires  Messrs.  Dewes  and  Fisher^  in  efiSsct,  to  part 
with  the  possession,  absolutely ;  not  only,  however,  would  it 
be  improper  to  require  that  of  them,  but  they  ought  not 
to  be  obliged  to  do  anything  which  may,  even  by  possi- 
bility, endanger  their  lien.  If  there  is  the  slightest  doubt 
whether  such  may  not  be  the  effect  of  their  leaving  the 
papers,  Messrs.  Dewes  and  Fisher  ought  not  to  be  sent 
to  the  Fleet.  It  is  to  be  observed,  that  the  order  of  the 
21  St  of  March  does  not  recite  the  Master's  warrant,  but 
recites,  that  Messrs.  Dewes  and  Fisher  have  not  left  the 
papers,  whereas  the  order  of  the  5th  of  December  only 
required  that  they  should  produce  them. 

The  Solicitor-General  and  Mr.  Bethellj  contra* 

It  is  clear  from  the  sixtieth  order,  that  it  is  the  rule 
of  the  Court,  that  a  party  ordered  to  produce  docu- 
ments is  to  leave  them  in  the  Master's  office,  except  in 

those 

(a)  The  sixtieth  order  of  1828  they  are  to  be  left  In  his  office; 

is  as  follows: — That  where  by  or  in  case  he  shall  not  deem 

any  decree  or  order  of  the  Court,'  it  necessary  that    such  books, 

books,  papers,  or  writings  are  '  papers,  or  writings  should  be 

directed  to  be  produced  before  left  or  deposited  in  his  office, 

the  Master,  fof  the  purposes  of  then  he  may  give  directions  for 

such  decree  or  order,  it  shall  be  the  inspection  thereof  by  the 

ID  the  discretion  of  the  IH9SX&  parties  requiring  the  same,  at 

to  determine  what  books,  papers,  such  time  and  in  such  manner 

or  writings  are  to  be  produced,  as  he  shall  deem  expedient." 
and  when,  and  for  how  long 
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those  c&ses  in  which  the  Master  may  make  a  special        1836. 

direction   to   the   contrary.     The  language  of  orders 

always  is,  that  the  party  shall  produce  the  papers  as  the 

Master  shall  direct ;  and  never  that  he  shall  produce  and  ^""^  FEaaias. 

leave  them.    The  case  of  Sidden  v.  Liddiard  {a)  shews 

that,  even  before  the  new  orders,  the  usual  direction,  in  an 

order  or  decree,  fer  the  production  of  books  and  papers, 

enabled  the  Master  to  require  that  they  should  be  left 

in  his  office  so  long  as  he  thought  that  any  useful  purpose 

might  be  answered  by  their  remaining  there.     A  party 

who  leaves  papers  in  the  Master's  office  under  the  order 

of  the  Court,  does  not  part  with  the  right  to  them. 

The  order  for  production  of  title  deeds  which  is  made 

upon  a  mortgagee,  in  the  case  of  a  bill  for  redemption, 

is  the  same  as  that  made   in   the  present  case;   and 

Messrs.  Dexves  and  Fisher  cannot  have  a  larger  interest 

in  tliese  papers  than  a  mortgagee  has  in  the  title  deeds. 

Mr.  Wigram^  in  reply. 

No  instance  has  been  shewn  in  which  a  solicitor, 
having  a  lien  on  papers  in  his  hands,  has  been  compelled 
to  leave  them  in  the  Masters  office.  The  sixtieth 
order  only  empowers  the  Master  to  direct  what  papers 
shall  be  left,  in  execution  of  an  order  of  the  Court  for 
leaving  papers  generally.  The  utmost  that  can  be  in- 
ferred from  the  case  of  Sidden  v.  Liddiard  is,  that  before 
the  new  orders,  the  Master  was  at  liberty,  under  an 
order  for  production  made  by  the  Court,  to  make  a 
special  direction  that  certain  particular  papers  should 
be  left  in  his  office.  The  new  orders  do  not  relieve  him 
from  the  necessity  of  exercising  a  discretion  as  to  the 
particular  papers  which  he  shall  direct  to  be  left  in  his 
office ;  that  exercise  of  discretion  is  to  be  subject  to  an 

appeal 

{a)  1  Sim.  588. 

Vol.  I.  Y 
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I8S6.  SODS  of  the  intended  marriage  in  tail;  with  remainder  to 
the  first  and  other  sons  of  the  Marquess,  by  any  other 
marriage  or  marriages,  in  tail ;  with  remainder  to  Lord 
Claud  Hamilton,  the  only  brother  of  the  Marquess  of 
Jbercom,  for  life,  without  impeachment  of  waste,  bat 
with  power  to  charge  the  said  estates  with  such  jointure 
for  any  woman  he  might  intermarry  with,  and  such 
provision  for  his  younger  children,  as  he,  Lord  Claud 
Hamilton,  might  think  fit;  with  remainder  to  the  first 
and  other  sons  of  Lord  Claud  Hamilton,  lawfully  to  be 
begotten,  in  tail ;  with  remainder  to  the  right  heirs  of 
the  Marquess  of  Abercom.  The  deed  then  contained  a 
proviso,'  that  so  soon  as  a  valid  security  and  settlement, 
charging  the  estates  in  Ireland  with  the  sums  therein- 
before set  forth,  should  have  been  made,  the  settlement 
and  security  charged  and  made  upon  the  estates  in 
Scotland  should  be  void.  And  the  Duke  covenanted 
that,  when  the  settlement  and  security  over  the  estates 
in  Ireland  should  have  been  duly  made,  the  Duke  would 
pay  to  the  Marquess,  the  sum  of  12,000/.  as  the  portion 
of  Lady  Louisa  Jane  SusselL  The  deed  then  contained 
the  following  clause: — <*And  it  is  hereby  further  de- 
clared and  agreed  upon,  by  and  between  the  parties  to 
these  presents,  that  it  shall  be  lawful  to  alter  and  vary 
the  provisions  and  terms  contained  in  the  said  contract 
of  marriage,  and  in  these  presents,  in  such  manner  as 
to  the  said  Marquess  and  the  said  Lady  Louisa  Jane 
Bussell  shall  seem  fit,  previous  to  the  execution  of  the 
said  intended  settlement,  contracted  by  these  presents  to 
be  made  and  charged  upon  the  estates  of  the  said  Mar- 
quess, situate  in  the  kingdom  o{  Ireland  as  aforesaid/' 

No  other  instrument,  in  the  nature  of  a  settlement 
or  agreement  for  a  settlement,  was  executed  by  the 
Marquess  ofjbercom,  before  the  solemnization  of  the 
marriage,  which  took  place,  in  Scotland,  on  the  day  of  the 

date 
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date  of  Uie  contract  and  articles,  vix.^  the  25th  of  October       1836^ 
18S2. 

The  draft  of  a  settlement  was  afterwards  tendered  to 
the  Dake  of  Bedford,  which  recited  the  contract  of 
marriage,  and  the  articles,  and  that  recoveries  of  the 
Irish  estates  had  been  duly  suffered  in  Hilary  term  18Sd, 
and  that  it  had  seemed  fit  to  the  Marquess  and  Mar- 
chioness otAbercom,  that  the  provisions  and  terms  con- 
tained  in  the  contract  of  marriage,  and  in  the  articles, 
should  be  altered  and  varied  in  the  manner  in  which  the 
same  were  altered  and  varied  by  that  draft,  as  the  Mar- 
quess and  Marchioness  did  thereby  testify  and  declare* 
The  draft  then,  after  securing  the  intended  pin  money, 
proceeded  to  settle  the  Irish  estates  to  the  use  of  the 
Marquess  of  Aberconi  for  life,  with  remainder  to  trus- 
tees to  preserve  contingent  remainders;  with  remainder, 
as  to  the  Tyrone  estates,  to  the  use  and  intent  that  the 
Marchioness  of  Abercorn  should  receive  a  jointure  of 
5000/.  per  annum ;  wiih  remainder,  as  to  all  the  Irish 
estates,  to  the  use  of  the  first  and  other  sons  of  the  mar- 
riage, in  tail  male;  with  remainder  to  the  use  of  the  first 
and  other  sons  of  the  Marquess  of  Abercom,  by  any 
future  wife  or  wives,  in  tail  male ;  with  remainder  to  the 
use  of  Lord  Claud  Hamilton  for  life ;  with  remainder  to 
trustees  to  preserve  contingent  remainders;  with  re- 
mainder to  the  use  of  the  first  and  other  sons  of  Lord 
Claud  HamUton,  in  tail  male;  with  remainder  to  the 
use  of  the  Marquess  of  Abercom^  his  heirs  and  assigns 
for  ever. 

Limitations  of  the  Tyrone  estates  to  trustees  for  terms 
of  years,  to  secure  the  Marchioness's  jointure^  and  the 
gross  sum  to  be  paid  to  her  after  the  Marquess's  de- 
cease, and  to  secure  the  portions  of  the  younger  children 
of  the  present  marriage,  were  inserted  immediately  be- 

Y  i  fore 
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ISS6.       fore  the  limitations  to  the  firat  and  other  sons  of  ihe 
present  marriage. 

The  draft  gave  a  power  to  the  Marquess  of  JbenwHf 
at  any  time  after  the  death  of  the  present  Marchiooessy 
but  without  prejudice  to  the  trusts  of  the  term  creatod 
for  raising  younger  chiidren*s  portions,  to  jointure  any 
future  wife  to  the  extent  of  4000^.  per  annum,  and  a 
power  to  Lord  Claud  Hamilton  to  jointure  any  wife  to 
the  extent  of  SOOOL  per  annum ;  it  being  provided,  how- 
ever,  that  the  power  given  to  Lord  Claud  HamilUm 
should  be  exercised  after  the  death  of  the  Mar- 
quess of  Aberccm^  and  failure  of  the  limitations,  con- 
tained in  the  draft,  to  the  sons  of  the  Marquess  suc- 
cessively in  tail  male,  and  without  prejudice  to  the 
jointure  of  the  present  Marchioness,  and  the  trusts  of. 
the  term  for  raising  portions  for  the  younger  children  of 
the  present  marriage. 

The  draft  also  contained  a  power  to  the  Marquess 
of  Abercom  to  charge  sums  for  portions  of  younger 
children  of  any  future  marriage,  to  the  extent  of 
70,000/.,  but  without  prejudice  to  the  trusts  of  the  term 
created  for  raising  portions  for  the  younger  children  of 
the  present  marriage,  or  to  the  jointure  of  any  future  wife. 
A  power  was  also  given  to  Lord  Claud  Hamilton^  at  any 
time  after  the  decease  of  the  Marquess  of  Abercom^  and 
failure  of  the  limitations  thereinbefore  contained  to  the 
sons  of  the  Marquess  successively  in  tail  male^  and 
without  prejudice  to  the  jointure  of  the  present  Mar- 
chioness and  the  trusts  of  the  term  for  raising  portions 
for  younger  children  of  the  present  marriage,  and  with- 
out prejudice  to  any  jointures  charged  by  the  Marquess 
or  Lord  Claud  under  their  powers  for  that  purpose^  to 
charge  sums  for  portions  of  his  (Lord  Claudfs)  own 
younger  children,  to  the  extent  of  50,000/. 

The 


CASES  IN  CHANCERY.  317 

The  draft  contained  a  power  to  lease  for  any  term  18S6. 
absolute  not  exceeding  thirty-one  years,  in  possession, 
at  a  rack  rent,  without  fine,  and  also  a  power  to  renew 
leases  containing  covenants  for  perpetual  renewal;  a 
power  to  lease  for  one,  two,  or  three  lives,  or  for  any 
number  of  years  determinable  upon  the  dropping  of  Am^A^y, 
one,  two,  or  three  lives,  such  leases  to  be  either  in  pos* 
session  or  reversion,  so  that  there  were  not  more  than 
three  lives  in  being  at  once,  at  rack  rent,  without  fine; 
a  power  to  grant  building  or  rebuilding  leases  for 
ninety^nine  years,  and  repairing  leases  for  thirty-one 
years,  in  possession,  without  fine ;  and  a  power  to  grant 
mining  leases  for,  sixty  years,  in  possession,  or  to  take 
effect  three  years  after  date,  without  fine. 

The  draft  also  contained  a  power  of  sale  and  ex- 
change ;  and  provided,  that  the  lands  taken  in  exchange, 
or  purchased  witli  the  monies  which  should  arise  from 
sales,  or  which  should  be  received  for  equality  of  ex* 
change,  might  be  situate  either  in  Ireland,  England,  or 
Wales. 

The  Duke  of  Bedford,  not  approving  of  this  draft, 
filed  the  present  bill  against  the  Marquess  and  Mar- 
chioness of  Abercom,  Lord  Claud  HamilUm,  and  the 
two  infant  daughters  of  the  Marquess  and  Marchioness, 
who  were  the  only  issue  of  the  marriage  yet  bom. 

The  bill  stated,  that  the  Plaintiff  had  submitted  the 
draft  of  the  settlement  to  a  conveyancing  counsel  of 
great  experience,  who  advised  him  that  he  ought  not 
to  execute  it  without  the  sanction  of  the  Court,  inas- 
much as  the  same  was  not  in  accordance  with  the 
contract  of  marriage  and  the  marriage  articles ;  first, 
because  the  estates  were  limited  by  the  draft  to  the 
heirs  male  of  the  body  of  the  Marquess^  and  not  to  the 

hdrs 
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1936.  heirs  of  his  body ;  secondly,  because  the  powers  of  sale 
and  exchange,  and  the  leasing  powers,  contained  in  the 
draft,  were  not  warranted  or  authorised  by  the  contract 
of  marriage  and  the  articles ;  and,  thirdly,  because  the 
powers  of  jcHUturing  and  raising  portions,  by  the  draft 
expressed  to  be  given  to  the  Marquess  and  to  Lord 
Gaud  HamiUon^  were  not  in  conformity  with  the  powers 
io  that  behalf  contained  in  the  contract  of  marriage 
and  the  articles;  and  further,  because  the  draft  con- 
tained other  matters  not  warranted  or  authorised  by, 
or  not  in  conformity  with,  the  contract  of  marriage  and 
the  articles. 

The  bill  prayed,  that  the  Marquess  oi  Abercom  might 
be  decreed  to  execute  a  valid  and  effectual  settlement 
in  accordance  with,  and  in  fulfilment  of,  the  contract  oi 
marriage  and  the  articles,  the  PlaintiflP  undertaking 
thereupon  to  pay  the  said  sum  of  12,0002.  with  interest, 
to  the  Marquess,  and  in  all  other  respects  to  perform 
his  part  of  the  agreement  between  himself  and  the  Mar«> 
quess ;  or  that,  if  necessary,  it  might  be  referred  to  one 
of  the  Masters  of  the  Court  to  settle  and  approve  of 
such  deed  or  deeds  as  might  be  necessary  and  propei 
for  the  purpose  of  carrying  that  agreement  into  effect, 
and  that  such  deed  or  deeds  might  be  executed  byali 
necessary  and  proper  parties. 

The  answer  of  the  Marquess  and  Marchioness  of  Aber* 
com  stated  a  deed  poll,  bearing  date  the  1st  of  Jufy 
18S5,  by  which,  in  execution  of  the  power  reserved  to 
them  in  the  concluding  part  of  the  marriage  articles, 
they  authorised  and  directed  the  insertion,  in  the  pro- 
posed settlement,  of  such  alterations  of  the  terms  of  the 
articles,  and  of  such  additional  provisions,  as  were  re  - 
spectively  contained  in  the  draft  which  had  been  ten* 
dered  to  the  Duke  of  Bedford.    The  answer  submitted. 

tha 
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that,  under  those  circomstances,  a  settleineDt  executed  i^M. 
m  confonDi^  with  the  draft  would  be  a  due  per* 
fbrmance  of  the  agreement  contained  in  the  contract  of 
marriage  and  in  the  articles,  and  ought  to  be  acoepced 
as  a  satisfaction  thereof.  The  answer  idso  stated^  that  Tfce 
the  limitations  in  the  articles  to  the  first  and  other 
sons  of  the  Marquess  of  Abercom^  and  of  Lord  Claud 
Hamltonf  in  tail,  were  inserted  by  mistake^  instead  of 
correqx)nding  limitations  in  tail  male;  and  it  snb- 
mittedy  that  such  mistidce  ought,  if  necessary,  to  be  rec- 
tified and  corrected. 

The  answer  of  Lord  Claud  Hamilton  stated,  that  he 
was  willing  that  a  settlement,  in  accordance  with  the 
draft  which  had  been  tendered,  should  be  executed,  in 
satisfiustion  of  the  contract  and  the  articles ;  and  par^ 
ticnlarly,  that  his  own  powers  of  jointuring  and  charging 
portions  should  be  restricted,  in  the  manner  proposed 
in  the  draft. 

The  Earl  of  Aberdeen,  the  step^&ther  of  the  Marquess 
of  Abereomy  was  one  of  his  guardians  during  many 
years  of  his  minority,  and  had  the  chief  management  of 
his  affairs  until  he  became  of  age,  which  was  in  the 
month  of  January  1882;  and  at  the  time  at  which  the 
treaty  for  the  marriage  was  proceeding,  the  Marquess  of 
Abercom  was  accustomed  to  avail  himsdf  of  the  advice 
of  the  Eari  o(  Merdeen  upon  all  matters  of  importance. 

It  appeared  that,  on  or  about  the  21st  of  Sepiember 
1882,  James  Galbraith,  the  principal  professional  agent 
for  the  management  of  the  affairs  of  the  Marquess  of 
Abercom,  after  having  had  an  interview  with  the  Earl  of 
Aberdeen^  upon  the  subject  of  the  settlement  to  be  made 
on  the  intended  marriage,  came  to  The  Daune,  a  rasi* 
d«ce  in  the  Highlands  of  Scotland  bekmgiag  to  the 

Duke 
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1836.  Duke  of  Bedford^  and  at  which  the  Duke  and  the  Mar- 
quess were  theu  residing;  and  that  Galbraith  remained 
there  three  days ;  and  that  during  bis  stay,  he  received 
instructions  from  the  Duke  and  the  Marquess,  relative 
to  the  setdement  to  be  executed  upon  the  occasion  of  the 
marriage. 

On  the  2!2d  of  September  1832,  Galbraith^  being  sdli  at 
The  Doune,  wrote  and  sent  to  Ralph  Hemy  Crav^dt 
his  confidential  clerk  in  Dublin^  a  letter,  directing  him  to 
prepare  a  draft  of  marriage  articles,  in  conformity  with 
certain  instructions  which  he  transmitted  at  the  same 
time,  and  to  lay  tlie  draft  before  Mr.  Serjt.  (now  Mr- 
Justice)  Perrtfiy  to  be  setded  by  him.  The  instrucdons 
were  in  part  in  the  following  words :  —  ^*  The  estates 
are  to  be  entailed  on  the  issue  male  of  this  or  any 
future  marriage;  then,  on  Lord  Claud  and  his  issue 
male ;  in  failure  of  them,  to  the  issue  male  of  Lady 
Harriet." 

Galbraith  stated,  in  his  examination  in  the  cause,  that 
the  directions  contained  in  the  letter  to  Crawford  were 
strictly  in  conformity  with  the  instructions,  with  respect 
to  the  settlement,  which  he  had  received  from  the  Duke 
of  Bedford  and  the  Marquess  of  Aberconij  while  he  was 
staying  at  The  Doune ; '  but  that  the  directions  in  the 
letter  to  Cravjfbrd^  with  respect  to  the  persons  upon 
whom  the  estates  were  to  be  entailed,  were  not  the  sub- 
ject of  agreement  between  the  Duke  and  the  Marquess, 
but  were  inserted  in  that  letter  by  the  directions  of  the 
Marquess. 

In  consequence  of  this  letter,  a  draft  of  marriage 
articles  was  prepared  by  Crawford^  and  settled  by  Mr. 
Seijt.  Perrin;  but  it  was  not  used,  as  it  did  not 
reach  Scotland  in  sufficient  time.    This  draft,  as  setded, 

recited. 
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recited,  amongst  other  things,  that  it  had  been  agreed 
between  the  Duke  of  Bedford^  Lady  Louisa  Jane  Russell^ 
and  the  Marquess  of  Abercom^  respectively,  that  the 
Marquess  of  Abercom  should,  subject  to  the  proposed 
charges,  settle  the  estates,  in  strict  settlement,  to  himself 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male;  and  then  upon  Lord  Gaud  Hamilton  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male ;  with 
remainder  to  Lady  Harriet  Hamilton  for  life,  with  re- 
mainder to  her  first  and  other  sons  in  tail  male ;  with 
such  remainders  over  as  are  therein  mentioned.  The 
last-mentioned  draft  then  contained  a  covenant  by  the 
Marquess  of  Abercorn  with  the  Duke  of  Bedford,  spe- 
cifically to  execute  and  to  carry  into  full  efiect  the  said 
agreement  in  all  respects;  and,  before  the  end  of 
the  then  next  Michaelmas  term,  by  fine,  recovery,  or 
other  sufficient  assurances,  to  settle  the  estates,  sub- 
ject to  the  proposed  charges,  to  the  Marquess  of 
Abercom  for  life ;  then  to  the  first  and  other  sons  of  the 
marriage  in  tail  male ;  then  to  the  first  and  other  sons 
of  the  Marquess  of  Abercom,  by  any  future  marriage,  in 
tail  male ;  then  to  Lord  Claud  Hamilton  for  life ;  then 
to  the  first  and  other  sons  of  Lord  Claud  Hamilton,  in 
tail  male :  then  to  Lady  Harriet  Hamilton  for  life,  then 
to  the  first  and  other  sons  of  Lady  Harriet,  in  tail  male, 
with  remainders  over. 


1836. 


On  the  4th  of  October  1832,  a  letter  was  written  by 
the  Earl  oi  Aberdeen  to  Galbraith  upon  the  subject  of  the 
settlement  upon  the  intended  marriage ;  and  it  contained 
the  following  passage: — ^*  My  idea  then  would  be,  that 
he  "  (meaning  the  Marquess  of  Abercom)  **  should  entail 
the  estates,  first  on  his  own  sons,  in  the  order  of  their 
birth,  and  upon  their  heirs  male;  secondly,  failing  male 
issue  of  his  marriage  with  Lady  Louisa,  or  any  future 
marriage,  upon  his  brother.  Lord  Claud,  and  upon  his 
sons  in  succession ;  thirdly,  failing  male  issue  of  Lord 

Claud, 
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16S6*  (3aud,  upon  hb  own  danghtersy  dther  jointly  or 
severally ;  fourthly,  &iling  all  issue  of  his  ovn^  upon 
the  daughters  of  his  brother ;  fifthly,  &i1ing  all  these, 
vpon  his  sister  and  her  sons  and  daughters.** 

A  letter  upon  the  same  subject  from  the  Earl  of 
Jberdeen  to  GaliraM,  dated  the  5th  of  October  18S2, 
contained  the  following  passage: — **I  should  think  it 
would  be  sttflBcient  if  he "  (meaning  the  Marquess  of 
Abercom)  '<  were  to  covenant,  at  his  marriage  to  settle 
his  estates  upon  his  male  issue,  and  failing  that,  upoQ 
his  brother  and  his  brother^s  sons.  He  might  reserve 
to  himself  the  power  of  naming  in  a  future  deed  any 
other  heirs,  upon  the  fiulure  of  bis  own  and  of  his  bro- 
ther's male  issue.'' 

It  appeared  in  evidence,  that  these  letters  of  the  4th 
and  5th  of  October  were  received  by  Galbraith  in  Edin^ 
burghf  and  that  the  Marquess  o{  Abercom  coming  thither 
shortly  afterwards,  they  were  shewn  to  him  by  Galbraith^ 
and  that  the  Marquess  then  acceded  to  the  propositions 
contained  in  them.  It  was  stated  by  the  answer  of  the 
Marquess  and  Marchioness,  but  did  not  otherwise  ap- 
pear, that  Galbraith  shortly  afterwards  went  to  the  Duke 
of  Bedford  and  shewed  him  the  letters,  and  that  the 
Duke  assented  to  the  suggestions  contained  in  the  letter 
of  the  5th  of  October. 

Mr.  Galbraith  stated,  in  his  examination  in  the  cause, 
that  the  instructions  set  forth  in  the  letter  to  Crcewfbrd^ 
as  to  the  manner  in  which  the  estates  were  to  be  en- 
tailed, were  never  varied  or  altered  except  by  the  letters 
from  the  Earl  of  Aberdeen. 

It  appeared,  from  the  evidence,  that  the  draft  settle- 
ment expected  to  be  forwarded  from  Ireland^  as  settled 
by  Mr.  Seijt.  Perrin^  not  having  reached  Edinburgh 
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sufficieDtly  soon,  the  draft  of  the  articles  of  the  d5th  of 
Odober  was  prepared,  in  Edinbttrgh^  by  William  George 
Adanij  Esq.  the  Accountant-General  of  the  Gourtof  Chan- 
cery, who  was  then  there,  and  who  had  been  for  many 
years  the  confidential  adviser  of  the  Duke  of  Bedford. 
This  draft,  as  originally  drawn,  contained  nothing,  on 
the  part  of  the  Marquess  of  Abercom,  beyond  the  cove- 
nants to  suffer  a  recovery  of  the  Irish  estates,  and  to 
impose  upon  those  estates  the  various  charges  mentioned 
in  the  Scotch  contract  of  marriage :  it  contained,  bow- 
ever,  the  clause  by  which  the  Marquess  and  Mar- 
chioness were  empowered  to  direct  any  alterations  to  be 
made  in  the  settlement,  and  also  the  clause  by  which 
it  was  stipulated  that  the  settlement  should  contain  all 
the  provisions  usually  inserted  in  English  marriage  set- 
tlements. Mr.  Adam  stated  in  evidence,  that  these  two 
last-mentioned  clauses  were  inserted  by  him,  in  order  to 
guard  against  any  consequences  which  might  result  from 
any  errors  or  informalities  on  his  part. 


18S«. 


It  appeared  also  by  Mr.  Adam's  evidence,  that  on 
or  about  the  9th  of  October^  while  Mr.  Adam  was 
still  in  Edinburgh^  Galbraith  mentioned  to  him  that  the 
Marquess  of  Abercom  desired  that  the  articles  should 
contain  a  covenant  for  the  settlement  of  the  Irish  estates, 
so  soon  as  the  fee-simple  in  them  should  have  been 
acquired,  and  that  Galbraith  then  read  to  iir.Adam 
the  Earl  oi  Aberdeerfs  two  letters  of  the  4th  and  5tb  of 
October.  Mr.  Adam  deposed  that  he  then  stated  to 
Galbraith^  as  he  had  previously  stated  to  the  Duke, 
that  the  limitation  of  the  Marquess's  estates  was  not  a 
matter  in  which  the  Duke  had  any  right  to  interfere^ 
but  that  he  (Mr.  Adam)  was  quite  certain  that  the  Duke 
would  do  anything  that  was  agreeable  to  the  MarquesSf 
in  that  respect,  and  would  not  hesitate  to  take  upon 
himself  the  trusts  that  such  a  provision  in  the  articles 

would 
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would  impose  upon  him ;  and  Mr.  Adam  at  the  same 
time  observed  to  Mr.  Galbraith  that  it  would  be  difficult 
to  get  such  a  provision  properly  prepared,  as  he  (Mr« 
Adam)  was  not  a  conveyancer,  and  had  never  drawn  a 
settlement,  and  therefore  that  he  could  not  be  respon- 
sible for  the  correctness  of  any  such  provision  which  he 
might  draw. 


When  the  time  appointed  for  the  solemnization  of  the 
marriage  had  nearly  arrived,  the  draft  articles  expected 
from  Ireland  not  having  reached  Scotland^  it  became 
necessary,  that  if  the  limitation  of  the  Irish  estates  was 
to  form  part  of  the  marriage  articles,  of  which  the  draft 
had  already  been  prepared  by  Mr.  Adam^  a  provision 
for  that  purpose  should  be  drawn  either  by  Mr.  Adam 
or  Mr.  Galbraith^  and  accordingly,  at  the  latest  moment, 
and  in  the  greatest  haste,  at  an  hotel  in  Edinburgkf  with- 
out any  particular  consideration  of  the  precise  limitations, 
the  draft  of  the  clause,  inserted  in  the  articles,  with  re- 
spect to  the  limitation  of  the  estates,  was  prepared  by 
Mr.  Adam^  and  afterwards  perused  and  copied  by  Mr. 
Galbraithf  who  subsequently  engrossed  the  articles  in 
the  form  in  which  they  were  executed. 


Mr.  Adam  also  stated  that  no  other  instructions  were 
given  to  him,  as  to  the  limitation  of  the  Irish  estates, 
except  those  contained  in  the  two  letters  of  the  Earl 
of  Aberdeen^  and  those  given  by  Galbraith  /  and  that 
he  had  not  the  smallest  doubt,  but  that  it  was  intended 
that  the  limitations  contained  in  the  articles  drawn  by 
him  should  be  in  accordance  with  the  limitations  sug- 
gested by  the  letters  of  the  Earl  of  Aberdeen^  and  that 
the  limitations  in  tail  general  to  the  ^rst  and  other  sons 
of  the  Marquess  of  Abercom  and  of  Lord  Claud  Hamil^ 
ion  were  inserted,  instead  of  limitations  in  tail  male,  en- 
tirely through  inadvertence  and  mistake;  and  that  he 

did 
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did  not  consider  the  limitation  of  the  estates  as  a  matter 
belonging  to  him. 

Mr.  Adam  also  stated  that  the  words  empowering 
XfOrd  Clatid  Hamilton  to  provide  for  a  wife  and  younger 
children,  were  inserted  by  him  (Mr.  Adam)  in  pencil,  in 
a  copy  of  the  draft  of  the  articles  which  he  had  pre- 
pared. 

Galbraith  stated  that  he  gave  Mr.  Adam  no  instruc- 
tions as  to  the  limitations  to  be  inserted  in  the  arUcles, 
except  by  shewing  him  the  Earl  of  Aberdeen^  two 
letters,  and  explaining  their  contents,  and  that  it  was 
decidedly  his  {GalbraitVi)  intention,  that  those  limi- 
tations should  be  the  same  as  were  suggested  by  those 
letters.  He  also  stated  his  firm  conviction  that  the 
limitation  of  the  estates  to  the  first  and  other  sons  of  the 
Marquess  of  Abercom^  and  of  Lord  Claud  Hamilton^ 
in  tail  general,  instead  of  in  tail  male,  was  entirely  the 
efiect  of  accident,  and  purely  a  mistake,  and  that  when 
he  {Galbraith)  engrossed  the  draft,  which  contained  that 
mistake,  the  omission  of  the  word  <*  male"  did  not  strike 
him.  He  added  that  he  had  never  received  any  in- 
structions from  the  Marquess  of  Abercom^  or  from  the 
Earl  of  Aberdeen^  or  from  any  other  person,  to  limit  the 
estates  in  tail  general. 

It  appeared,  that  by  letters  patent,  dated  in  the  year 
1790,  the  title  of  Marquess  of  Abercam  was  limited  to 
John  James  Marquess  of  Abercom  and  the  heirs  male  of 
his  body,  and  that  upon  his  death,  the  present  Marquess, 
who  was  his  grandson,  succeeded  to  that  title,  which 
was  now  descendible  to  the  heirs  male  of  his  body, 
and  upon  failure  of  his  issue  male,  would  devolve  upon, 
and  be  descendible  to  Lord  Claiui  Hamilton  and  the 
heirs  male  of  his  body. 

Vol.  I.  Z  It 
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)896.  Itftppeared  also,  that  tba  esUtet  in  quesiioo  were  the 

principal  family  estates  of  the  Marquess  of  Abercomf 
and  that,  at  the  date  of  the  marriage  articles,  and  at  the 
iiam  of  the  marriage,  they  slood  limited  to  the  Mar- 
quesff  q(  Abereonh  not  in  tail  general,  aa  was  stated  in 
the  articles,  but  in  tail  male,  with  remainder  to  Lord 
Qaud  Hamiltanf  in  tail  moJe^  with  ittmaindcr  over. 

Mr.  Tinfuy,  Mr.  Wigram,  and  Mr.  Lqfius  IVigramy 
br  the  Marquess  and  Marchioness  otJbm^om* 

The  question  which  now  arises  is  twofold;  first, 
whether  the  articles  contain  the  true  agreement  for  the 
settlement ;  and,  secondly,  If  they  do,  whether  they  do 
not  contain  a  power  which  will  enable  the  Marquess 
and  Marchioness  to  correct  the  settlement  in  the  manner 
proposed  by  the  draft  which  has  been  tendered.  The 
evidence  suflBciently  shews,  that  the  limitations  to  the 
first  and  other  sons  of  the  Marquess,  and  of  Lord 
Claud  Hamilton^  were  intended  to  be  limitations  in  tail 
male. 

It  is  the  rule  of  this  Court,  that  if  a  written  agree- 
ment does  not  express  .the  real  contract  and  intention 
of  the  parties,  a  specific  performance  will  not  be  de- 
creed, except  upon  the  terms  of  correcting  that  written 
agreement,  according  to  the  real  intention  of  the  parties; 
and  for  this  purpose,  parol  evidence  is  admissible ;  Mar^ 
guess  Taamshend  v.  Stangroom  (a\  Woattam  v.  Heam  (6), 
Bamsbottom  v.  Gosden  (c),  and  the  cases  collected  in  Sug- 
den*s  Vendors  and  Purchasers*  (d)  This  is  particularly 
the  case  as  to  marriage  contracts;  Randal  v.  Randal  (e\ 
Lady  ShelbutJie  v.  Lord  Inchiquin  (g),  Barstaw  v.  Kil- 

vington. 

(a)  6  Ves.  528.  (rf)  Vol.  i.  p.  158.  tt  ieq.  9tb  ed. 

(b)  7  Vet.  211.  (tf)  2  p.  Wms.  464. 

(c)  1  F.  4-  A  165.  (g)  I  Bro.  a  C.  35S. 
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vingim{a).  A  mistake  may  always  be  corrected,  if 
the  evidence  is  dear;  Beaunumi  v.  Bramley.  (b)  If  the 
present  contract  were  merely  executory,  there  might  be 
an  objecdon  to  superadding  terms ;  but  that  is  not  the 
case.  The  articles  recite  that  the  estates  were  limited  in 
tail  general :  and  it  is  then  provided,  that  they  shall  be 
resettled  in  the  same  manner.  That  recital  being  ern>- 
neous,  there  is  a  sort  of  latent  ambigoity,  as  to  the  inten* 
tion  of  the  parties ;  and  there  ought,  at  least,  to  be  an 
inquiry.  The  title  is  limited  in  tail  male :  no  intention 
of  severing  the  estates  from  the  title  b  intimated  in  the 
articles:  and  such  an  intention  cannot  be  presumed. 
The  Court  is  entitled  to  look  at  the  circumstances  of  the 
case,  for  the  purpose  of  inferring  the  intentions  of  the 
parties. 


1836. 


The  Duke  of  Bedford  stipulated  for  a  provision  for 
his  daughter,  and  for  the  younger  children  of  the  mar-^ 
riage ;  but  the  limitation  of  the  Irisk  estates  was  not 
the  subject  of  stipulation  between  the  Duke  and  the 
Marquess,  as  is  clear  from  the  statement  made  to  Mr. 
Galbraith  by  Mr.  yfdam,  in  whose  hands  the  Duke  had 
placed  himself. 


The  articles  stipulate  that  the  settlement  shall  contain 
all  provisions  usually  contained  in  marriage  settlements 
made  in  England.  A  power  of  sale  and  exchange  is 
such  a  provision ;  Peake  v.  Penlington  {c) :  and,  if  con- 
tained in  a  settlement  made  in  England^  it  would  au- 
thorise taking  in  exchange  or  purchasing  lands  situate 
in  England  or  Waks.  The  provision  in  the  draft, 
therefore,  extending,  as  it  does,  to  lands  in  Ireland^ 
England  or  Wales^  is  in  strict  accordance  with  the 

articles ; 

(c)  2r.iB.siu 


(a)  5  Vei.  597. 
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18S6.       articles ;  and  it  is  obvious,  that  it  may  be  a  matter  of 

-  great  convenience  to  be  able  to  purchase  property  in 

Duke  of      England^  upon  which  this  family,  having  an  English 

Beofobd      ^'^^i^  ^j  being,  in  fact,  an  English  family,  might  reside. 

The         Then,  as  to  the  power  of  leasing;  thirty-one  years  is  the 

AiERcoAi^     usual  term  in  Ireland;  and  if  less  than  the  usual  term 

were  to  be  granted,  so  good  a  rack-rent  as  usual  could 

not  be  obtained.     The  power  of  jointuring  a  future  wife, 

and  ..of  providing  portions  for  younger  children  of  a 

future  marriage,   are  usual.    Lord   Gaud  Hamilton*s 

powers  of  jointuring  and  charging  for  portions,  which 

are  unlimited  in  the  articles,  will  be  properly  limited  in 

the  manner  proposed  by  the  draft  of  the  settlement. 

The  power  of  alteration  reserved  to  the  Marquess 
and  Marchioness,  gives  a  discretionary  power  to  be  ex- 
ercised, bandjldef  in  any  manner  not  inconsistent  with 
the  essence  of  the  settlement,  and  would  authorise,  not 
only  the  corrections  of  the  mistakes  and  the  ombsions 
made  in  the  articles,  but  also  the  insertion,  in  the  settle- 
ment, of  any  provisions  which  would  be  advantageous  to 
such  a  family  as  this.  It  is  to  be  observed,  that  the 
terms  of  the  power  require  that  the  alterations  should  be 
made  before  the  execution  of  the  settlement 

Mn  Kinderdeyj  for  Lord  Claud  Hamilton. 

Mr.  Heberdenj  for  the  infant  daughters  of  the  Mar- 
quess and  Marchioness  of  Abercam. 

The  Solicifor-General  and  Mr.  JV.  Bussell,  for  the 
Duke  of  Bedford. 

The  Court  must  carry  into  effect  some  contract  or 
other  in  this  case.  In  some  cases  of  specific  per- 
formance, the  Court  refuses  to  interfere,  unless  the 
Plaintiff  will  admit  some  parol  agreement,  varying  the 

agreement 


CASES  IN  CHANCERY,  529 

agreement  orignally  made;  but  that  is  not  the  case  1836. 
here ;  the  Court  must  interfere,  and  direct  some  settle- 
ment. The  Duke  of  Bedford  is  entitled  to  call  for  a 
settlement  in  accordance  with  the  articles.  Although 
the  letters  of  the  Earl  of  Jberdeen  were  before  Mr. 
Adam^  it  does  not  distinctly  appear  that  they  were  before 
the  Duke.  The  instructions  transmitted  with  GalbraiMs 
letter  to  Cramford^  directed  that  the  estates  should  be 
limited  to  the  Marquess's  issue  male;  but  there  is  no 
evidence  that  issue  female  of  sons,  or  that  issue  male  of 
daughters,  were  to  be  excluded.  The  Marquess's  family 
then  consisted  of  himself,  his  brother,  Lord  Claud 
Hamilton^  and  his  sister.  Lady  Harriet  Hamilton,  If 
those  instructions  were  to  be  followed,  the  estates  would 
go  over  to  Lady  Harriet^  in  preference  to  daughters  of 
his  sons.  Such  an  intention  might  possibly  have  been 
entertained  in  favour  of  Lord  Claud^  whose  sons  would 
succeed  to  the  title  of  Marquess  of  Abercom^  but  cannot 
be  supposed,  with  reference  to  Lady  Harriet. 

There  is  not  a  single  instance  in  which  the  Court 
has  undertaken  to  rectify  a  settlement  in  such  a  manner 
as  to  prejudice  the  issue  of  the  marriage  in  favour  of 
collaterals.  In  Barstow  v.  Kilvington  (a),  the  settlement 
was  reformed  in  favour  of  children  of  the  marriage;  and 
that  was  also  the  case  in  Jenkins  v.  Quinchant,  {b)  The 
cases  of  alterations  which  have  been  cited,  are  all  cases 
in  which  the  estate  has  been,  by  mistake,  carried  away 
from  the  parties  intended  to  take. 

There  is  no  individual  at  present  before  the  Court, 
who  is  entitled,  formally  and  properly,  to  contest  the 
propriety  of  the  limitations  proposed:  there  may  be  issue 
a  daughter  of  a  son,  who  would  have  to  contest  the 

limitations 

(a)  5  Vet.  693.  (6)  5  Fes.  596  n. 
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1856.       limitatioDs  with  Lord  Gaud  Httmilton.    Any  decree  in 
this  suit  wonld  not  bind  that  peraon. 

The  power  of  directing  alterations  mnst  have  been 
intended  U>  relate  to  cknses  for  the  management  of  the 
estates;  as  powers  of  leasing,  and  so  forth.  It  could  not 
have  been  intended  that  the  Marqaess  and  Mardiioness 
should  be  able»  immediately  after  the  marriage,  to  render 
inefiectual  all  the  preparations  and  communications  be* 
tween  difierent  parties,  which  had  previoosly  taken  plac^ 
upon  the  subject  of  the  settlement. 

Mr.  TYfin^,  in  reply. 

The  principle  upon  which  the  Court  corrects  agree- 
ments, notwithstanding  the  Statute  of  Frauds,  is,  that, 
by  means  of  the  correction,  the  parties  are  restored  to 
the  state  in  which  they  were  before  the  agreement  was 
made.  The  Court  cannot  execute  that  which  the 
parties  never  meant  to  execute.  Unless  the  Court  ex- 
ecutes the  real  agreement,  by  modifying  the  articles,  it 
can  execute  nothing.  If  the  Duke  of  Bedford  does  not 
submit  to  have  his  bill  dismissed,  the  case  will  be  within 
the  authority  of  Bamsbottom  v.  Gosden. 


April  13.  The  Lord  Chancellor  [after  stating  the  marriage 

contract,  the  articles,  and  the  nature  of  the  proposed 
alterations] :  — 

Upon  the  first,  which  is  by  far  the  most  important 
point,  it  is  fortunate  that  written  evidence  exists  of  what 
was  the  real  intention  of  all  the  parties,  and  of  the  con-: 
tract  entered  into  between  them. 

The  articles  of  the  25th  of  Odober  1832  commenced 
by  reciting,  that  Lord  Abercorris  Irish  estates  stood 

limited 
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iimited  to  bim  in  fee  tsil^  and  then  prorided  that  they  1895. 
should  be  resettled  on  himself  for  life^  with  remainder  to 
his  first  and  other  sons  in  fee  tail.  There  is^  therefore, 
an  error  as  to  the  fact  of  the  existing  limitioions,  as  well 
as  an  error  as  to  the  intended  limitations*  If  a  settle^ 
ment  had  been  actually  executed,  in  eonformity  with 
these  arttclesi  and  it  could  be  shewn,  by  proper  ei4* 
dence,  that  some  provision  in  it  had  been  inserted  by 
mistake^  and  contrary  to  the  intentions  of  the  parties, 
and  to  the  contract  previously  made  between  thonn  it 
would  have  been  within  the  province  of  the  Court  to 
have  corrected  the  error,  and  altered  the  settlement  ac- 
cordingly. There  cannot,  therefore,  be  any  dmibt  of 
the  authority  and  the  jurisdiction  of  this  Court,  to  cof« 
rect  any  errors  which  may  be  proved  to  have  arisen  in 
framing  the  agreement  which  the  parties  actually  signed* 
That  document  is  only  evidence  of  what  the  parties  had 
agreed  upon ;  and  if  it  can  be  shewn,  by  proper  evi- 
dence, what  the  agreement  really  was»  and  that  such 
document  does  not  correctly  represent  the  contract  be* 
tween  the  parties,  it  is  the  duty  of  the  Court  to  carry 
the  true  agreement  into  effect. 

This  is  a  case  in  which  the  jurisdiction  of  the  Court 
must  be  exercised.  The  marriage  having  taken  place, 
the  only  question  Is,  what  provisions  the  settlement 
ought  to  contain.  What  was  the  contract  between  the 
parties,  upon  the  faith  of  which  the  marriage  took 
place;  and  do  the  articles  of  the  25th  of  October  1832 
truly  represent  it  ?  I  cannot  concur  in  the  view  which 
seems  to  have  been  suggested,  that  the  settlement  of 
the  Irish  estates  is  not  to  be  considered  as  forming 
part  of  the  contract  between  the  parties.  It  is,  in  its 
nature,  properly  the  subject  of  contract,  and  Mr.  Qal^ 
braith  proves  that  it  was,  in  fact,  the  subject  of  thei 
contract;  for  he  states,  that  his  letter  to  Mr.  Crcmfford 

Z  4  of 


332  CASES  IN  CHANCERY- 

1836.  of  the  22d  of  September  1832,  which  does  contam 
directions  as  to  the  mode  in  which  the  Irish  estates 
were  to  be  settled,  accurately  contains  the  instructions  he 
received  from  the  Duke  of  Bedford^  as  fiither  of  the  in* 
tended  wife,  and  from  Lord  Abercom^  whose  property 
was  to  form  the  subject  of  the  settlement.  That  letter 
directs  Mr.  Crawford  to  procure  articles  to  be  prepared 
in  DuUin^  binding  the  parties  to  execute  settlements, 
to  die  full  intent  and  meaning  of  the  instructions  sent, 
and  those  instructions,  among  other  things,  directed, 
that  the  estates  should  be  limited  to  the  issue  male  of 
this  or  any  future  marriage,  then  to  Lord  Claud  and 
hb  issue  male ;  in  failure  of  them,  to  the  issue  male  of 
the  sister,  Lady  Harriet.  The  draft,  settled  by  Mr.  Serjt 
Perrin^  accordingly,  recites  the  contract  to  be,  that  the 
estates  should  be  settled  upon  Lord  Abercarti  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail  male ; 
and  makes  Lord  Abercom  covenant  so  to  settle  the 
estates.  This  letter  and  this  draft  are  not  of  themselves 
evidence ;  but  the  letter  puts  beyond  all  doubt  the  ac- 
curacy of  Mr.  GalbraitKs  recollection  as  to  the  in- 
structions he  received,  with  respect  to  the  mode  in 
which  the  estates  were  to  be  resettled;  and  what  is 
strictly  evidence,  is,  the  testimony  of  Mr.  Galbraith,  his 
memory  being  refreshed  by  his  own  letter  to  Mr.  Crow- 
Jin-df  as  to  the  intention  of  the  parties,  and  the  instruc- 
tions he  received  from  them. 

The  next  piece  of  evidence  consists  of  the  two 
letters  of  Lord  Aberdeeuj  dated  the  4th  and  5tli  of 
October  1832,  and  the  depositions  of  Mr.  Galbraith 
and  of  Mr.  Adam  connected  with  them.  Lord  Aber- 
deen  having  been  the  guardian,  and  being  the  father- 
in-law  of  Lord  Abercorn^  naturally  took  an  active  part 
in  the  negotiations  preparatory  to  the  marriage;  and 
Mr.  Galbraith  had  accordingly  been  in  communication 

with 
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with  him  upon  the  subject  In  the  first  of  these  letters, 
Lord  Aberdeen  writes  thus  to  Mr.  Gdlbraiih :  —  "  My- 
idea,  then,  would  be,  that  he  should  entail  the  estates, 
first,  on  his  own  sons  in  the  order  of  their  birth,  and 
upon  their  heirs  male ;  secondly,  failing  male  issue  of 
his  marriage  with  Lady  Louisa^  or  any  future  marriage, 
upon  his  brother  Lord  Qaud,  and  upon  his  sons  in. 
succession ;  thirdly,  failing  male  issue  of  Lord  Claudj 
upon  his  own  daughters,  either  jointly  or  severally." 


1836. 


In  the  letter  of  the  5th  of  October  he  says,  **  I  should 
think  it  would  be  su£Gicient  if  he  were  to  covenant,  at 
his  marriage,  to  settle  his  estates  upon  bis  mole  issue, 
and  failing  that,  upon  his  brother  and  his  brother's  sons. 
He  might  reserve  to  himself  the  power  of  naming  in  a 
future  deed  any  other  heirs,  upon  the  failure  of  his  own 
and  of  his  brother's  male  issue."  Mr.  Galbraith  states, 
in  his  evidence,  that  these  two  letters  were  shewn  by 
him  to  Lord  Abercom^  and  that  he  assented  to  the 
suggestions  contained  in  them;  and  that  these  letters 
were  submitted  to  TAx.Adamj  as  instructions  for  the 
articles  of  agreement,  afterwards  executed  on  the  25th 
of  October  1832 ;  and  Mr.  Adam  states,  that  he  had  no 
other  instructions,  as  to  the  limitation  of  the  estates, 
but  these  letters,  and  that  the  draft  prepared  by  him 
was  intended  to  be  in  conformity  with  such  instructions* 


There  is,  therefore,  proof  of  the  intention  of  the 
parties,  and  of  the  agreement  between  them,  and  of  the 
instructions  under  which  the  draft  of  the  agreement  was 
prepared,  all  concurring  in  this,  that  the  estates  were  to 
be  limited  to  the  sons  of  the  marriage  in  tail  male,  and 
not  in  tail  general.  There  are,  therefore,  ample  ma- 
terials by  which  the  error  in  the  articles  may  be  cor- 
rected, and  the  real  intention  and  contract  of  the  parties 
ascertained. 

I  have 
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16S6*  I  btLYe  no  beMUitioo»  thereforei  in  dtreciing  that  a 

settlement  should  be  executed  in  conformity  with  such 
real  intention  and  contract,  and  not  according  to  tboee 
terms  of  the  artides  of  the  S5th  of  Odober  1898,  which 
are  proved  to  have  been  introdooed  by  mietake^  In  the 
case  of  Jenkins  v.  Qjtinckant  (a\  a  settlement  actually 
executed  between  the  parties,  was  corrected,  a  coDsider* 
able  time  after  its  execution,  by  a  letter  which  was  proved 
to  have  formed  the  instructions  from  which  the  settle* 
ment  was  prepared,  and  which  letter  differed,  in  a  roost 
material  part,  from  the  settlement  actually  executed. 

The  next  question  is,  whether,  in  the  settlement  to 
be  executed,  there  ought  to  be  introdooed  a  power  for 
Lord  Abercom  to  charge  the  estates,  for  the  purpose  of 
jointuring  any  other  wife,  or  of  raising  portions  for  the 
children  of  any  other  marriage.  This  proposition  is  not 
supported  upon  the  ground  of  there  having  been  any 
agreement  for  that  purpose,  or  any  mistake  in  the  ar- 
ticles, in  not  providing  for  it;  but  it  is  contended, 
that  Lord  and  Lady  Abercom  have  the  power,  under 
the  articles,  to  direct  these  additional  provisions  to  be 
made.  The  question,  therefore^  turns  upon  the  de- 
gree of  latitude  to  be  given  to  the  power,  reserved  in 
the  articles,  to  make  any  alteration  in  the  provisions 
and  terms  contained  in  the  contract  of  marriage.  The 
terms  of  that  power  are,  "  that  it  shall  be  lawful 
to  alter  and  vary  the  provisions  and  terms  contained 
in  the  said  contract  of  marriage,  and  in  these  pre- 
sents, in  such  manner  as  to  the  said  Marquess^  and 
the  said  Lady  Louisa  Jane  Bussell^  shall  seem  fit,  pre- 
vious  to  the  execution  of  the  said  intended  settlement 
contracted  by  these  presents  to  be  made  and  charged 
upon  the  estates  of  the  said  Marquess,  situate  in  the  king- 
dom 
(a)  5r<r«.59$.  note. 
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dom  of  Ireland  as  aforesaid."  The  expression  is  not  Tery 
correct,  and  not  very  intelligible;  but  there  b  sufficient 
in  it  to  shew  that  the  parties  were  not  contemplating  any 
alteration  in  the  settlement  of  the  estates;  for  the  power 
to  alter  is  confined  to  the  intended  settlement  contracted 
to  be  made  and  charged  upon  the  estates.  Now, 
strictly  speaking,  I  am  not  at  liberty  to  look,  to  see  how 
that  happened ;  when  I  see  the  draft,  however,  it  is  a 
fiust  very  intelligible,  because  the  draft,  as  originally 
prepared,  contained  no  provision  as  to  the  settlement 
of  the  estates  themselves,  but  contained  provisions  only 
as  to  the  sums  to  be  charged  upon  the  estates;  and 
there  was  then  a  power  introduced  which  explains  the 
expressions  used :  there  was  a  power  to  alter  or  vary 
the  settlement  to  be  charged  on  the  estates.  It  was 
afterwards  made  part  of  the  agreement,  that  the  estates 
themselves  should  be  settled ;  but  this  power  of  alter- 
ation remained,  and  the  terms  and  expressions  of  it 
were  not  altered. 


18S6. 

The 
Duke  of 

BsDroKi^ 

The 
Marquess  of 
AasftcoRN. 


In  the  first  pUce,  therefore,  I  think  it  clear,  on  the 
fiice  of  the  articles,  without  referring  to  Mr.  Adam's 
evidence  on  the  subject,  that  this  power  of  altering  did 
not  relate  to  the  mode  in  which  the  inheritance  of  the 
estates  was  to  be  settled,  but  to  that  which,  by  the 
articles,  is  called,  the  settlement  to  be  charged  upon  the 
estates,  meaning,  the  provision  for  the  intended  wife, 
and  the  younger  children.  The  power,  however,  which 
it  is  proposed  to  introduce,  would  have  the  effect  of 
materially  affecting  the  right  of  the  eldest  son  of  the  mar- 
riage^ by  letting  in  a  jointure  for  another  wife,  and  por- 
tions for  children  of  another  marriage.  If  the  principle 
were  admitted,  that  under  this  reservation.  Lord  and 
Lady  Abercom  have  the  power  of  interfering  with  the 
estate  and  interest  of  the  eldest  son,  what  limit  can  be 

placed 
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1835.  placed  to  the  exercise  of  such  a  power  ?  It  cannot  be 
contended  that  this  reservation  gives  them  the  power 
of  altogether  defeating  the  estate  and  interest  of  the 
eldest  son ;  and  if  not,  by  what  rule  are  they  to  be 
limited  in  the  exercise  of  this  power  of  postponing 
AiutcoaNf  ®^  diminishing  that  estate  and  interest?  The  only 
reasonable  construction  which  can  be  put  upon  this 
reservation,  is,  that  it  refers  only  to  the  provisions 
intended  to  be  made  for  the  wife  and  children,  by 
the  articles,  and  that  it  was  intended  to  give  the 
power  of  varying  and  altering  the  terms  and  provisions 
of  the  charges  created,  as  amongst  those  who  were  in- 
tended to  benefit  by  them,  and  not  to  introduce  new 
estates,  charges,  and  interests,  in  favor  of  persons  who 
are  strangers  to  the  agreement,  and  who  are  not  in  any 
manner  alluded  to  in  any  part  of  it. 

I  am,  therefore,  of  opinion,  that  this  power  so  re* 
served  does  not  authorise  the  introduction,  into  the 
settlement,  of  the  proposed  provision  for  any  other  wifif, 
or  for  the  children  of  any  other  marriage. 

The  question,  as  to  the  leasing  powers,  must  depend 
upon  &cts  which  are  not  before  me  in  such  a  manner 
as  to  enable  me  to  give  any  final  direction ;  the  articles 
containing  no  specific  directions  on  the  subject.  The 
powers  to  be  introduced  must  depend  upon  what  powers 
are  usual,  or  upon  what  powers  any  particular  circum- 
stances connected  with  the  property  may  render  expedient 
Upon  this  subject,  therefore,  there  must  be  a  reference 
to  the  Master  to  inquire,  whether  the  powers  proposed 
to  be  introduced  are  usual  powers  in  that  part  oi  Ireland 
in  which  the  estates  are  situated,  and  whether  there 
are  any  circumstances  connected  with  the  property 
which  render  it  expedient,  and  for  the  interest  of  all 

parties. 
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parties,  that  such  powers  should  be  introduced,  with 
liberty  to  state  special  circumstances. 

With  respect  to  the  question,  whether  the  power  of 
sale  and  exchange  should  be  confined  to  Ireland^  or 
whether  it  should  be  extended  to  lands  in  England^ 
there  is  nothing  to  lead  me  at  all,  for  nothing  about  it 
'  is  expressed  in  the  agreement;  the  question  is  left 
entirely  open.  I  can  see  no  good  reason  for  confining 
the  power  to  lands  in  Ireland :  and  I  can  see  nothing 
in  the  contract  between  the  parties  to  make  it  necessary 
to  confine  that  power  to  Ireland. 


18S6. 


I  think,  therefore,  that  it  may  be  very  well  extended 
to  England  J  and  that,  on  the  subject  of  the  leases,  there 
must  be  the  reference  which  I  have  mentioned. 


The  proposed  restriction  of  Lord  Claud  Hamilton's 
power  of  jointuring,  and  of  providing  portions  for 
younger  children,  to  which  he  consents,  will  be  for 
the  benefit  of  the  estates. 
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Feb.  19, 20.  SLANEY  V.  WADE. 

Jfordb  1. 

An  andenft  VDWARD  MORETON,  of  EOesmere,  died  withoat 

^ndinscn^  issue  in  the  year  1776,  having,  by  his  will,  made 

hiftorical  ao-  three  years  before  his  death,  devised  his  estate  in  JEhn- 

fi^"y,^Ind  ^^''^^  ^^  '^^  ^^  ^^°  ^^^  P^^^^  of  Shiffhal^  and  all  his 

placed  in  a  freehold  estate  in  the  county  ofSalopy  including  the  pro- 

cDancel  wuicQ  •             •      •      ■                      « •       •«•    «•     a*^        •  ■ 

bad  formerlj  p^rty  m  question  in  the  cause,  to  his  wife  for  life ;  with 

he«»  used  M  a  remainder  (subject  to  a  term  of  1000  years  to  raise  money 
of  thefamilyy  for  payment  of  his  debts)  to  two  persons,  and  thdr  issue, 
rraiedravt of  ''^  ^^^  settlement ;  with  remainder  to  his  kinsman 
the  church  of   Soberi  Jones  Moreton^  (in  the  will  called  Robert  More^ 

Jhe^Jm.  ^^0  «<^"  **f  ^«  I^^-  -^^<*^^  MoreUm,  for  life;  with  w- 
bm  of  the  fa-  mainder  to  his  first  and  other  sons  in  tail;  and,  in 
bera  resident    de&ult  of  such  issue,  the  estates  were  to  descend  to 

proprietors,      ^^  testator's  own  right  heirs, 
was  held  to  be  ^ 

admissible  evi- 

^ucSon  of  ^^'  ^®  intermediate  limitations  having  foiled,  the  re- 

pedigree  for  mainder  in  favour  of  Robert  Jones  Moreton^  the  last 
JfpWgSie   tenant  for  life  under  this  will,  took  effect    Robert  Jones 

hctM  stated       Moreton  died  without  issue  in  the  year  1801. 
in  the  in- 
scription. 

Theinscrip.  The  Defendant  Wade  was  entitled  to  a  mortgage  for 
tion  having  ^  " 

been  efl&ced  a  term  of  years  over  the  property  devised  by  the  will  of 
twenty-five  Edward 

years  ago,  its  jmimmtu 

contents  were  allowed  to  be  proved  by  the  secondary  evidence  furnished  by  copies 
made  while  the  inscription  was  entire. 

Such  copies  are  not  inadmissible  in  evidence,  merely  because,  at  the  time  when 
they  were  made,  the  possibility  of  a  claim  or  controversy  at  some  future  period  was 
contemplated. 

A  recital  that  A.  B.  is  a  child  of  the  marriage  of  the  persons  therein  named, 
occurring  in  a  deed  by  which  the  personal  representative  of  the  last  surviving 
trustee  of  the  premises  comprised  in  tlie  deed  assigns  the  premises  to  A.  B.,  who 
is  not  related  to  the  assignor,  and  whose  sole  title  to  the  assignment  is  in  the 
character  of  a  child  of  such  marriage,  is  not  admissible  as  a  declaration  to  prove 
the  legitimacy  of  J.  S,  in  a  question  of  pedigree  between  third  parties;  $embie. 
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Edward  Moretm$  and  the  original  bill  was  filed  by        1835. 
Bobert  Saney^  the  father  of  the  present  Plaintiffs,  claim- 
ing to  be  heir-aMaw  of  the  testator  Edward  Moretan^ 
and,  as  such,  seeking  to  redeem  the  mortgage. 

Upon  the  statement  in  the  bill  it  appeared,  that 
I%omas  MoreUm  and  Elizabeth  his  wife  were  the  com- 
mon ancestors  of  the  Plaintifiv  and  of  the  testator 
Edward  Moreton  s  that  the  testator  was  the  last  de- 
scendant of  Edward^  their  eldest  son  who  left  issue; 
that  Thomas  and  Elizabeth  Moreton  had  another  son, 
Bobertf  from  whom  were  descended  Robert  Jones  More^ 
iofif  the  last  tenant  for  life,  and  Robert  Moreton  his 
second  cousin,  a  person  of  unsound  mind  who  died 
in  a  lunatic  asylum  at  Bilston^  at  the  close  of  the  . 
year  1802,  intestate  and  without  issue,  and  with  whom 
the  line  of  Bobert,  the  son  of  Thomas  and  iS/fza- 
beth^  terminated;  and  that  the  Plaintiff*  was  himself 
descended  from  a  daughter  of  Thomas  and  Elizabeth 
Moreton^  whose  Christian  name  was  Ann^  and  who  mar- 
ried a  person  named  Robert  Slaney.  The  bill  then 
alleged,  that  upon  the  death  of  Robert  Jones  Moreton 
without  issue,  in  the  year  1801,  the  fee  simple  of  the 
testator's  estates  became  vested  in  possession  in  Robert 
Moreton  oi  BiUtoUy  from  whom,  subject  to  the  mortgagOi 
they  descended  to  the  Plaintiff  as  the  heir-at-law  of 
Edward  and  Robert,  {a) 

To  this  bill  the  Defendant  pleaded  a  negative  plea, 
putting  in  issue  the  Plaintiff's  title  as  heir-at-law.  In 
the  year  1834,  after  issue  had  been  joined  upon  the 
plea,  and  evidence  had  been  gone  into  on  both  sides, 

the 

(a)  The  mode  in  which  the      reference  to  the  pedigree  in  the 
Plaintiff  stated  his  claim,  will  be     next  page :  — 
more  clearly  understood  upoa 
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the  PlaintifFdiedy  having  devised  the  properly  in  ques-  1836. 
tion  to  his  children,  who  thereupon  filed  a  supplemental 
bill,  for  the  purpose  of  carrying  on  the  suit :  and  as  it 
was  agreed  that  the  question  of  pedigree  would  be  more 
satisfactorily  tried  at  law,  two  issues  were  directed  to 
try  whether  Robert  Slana/j  the  father  of  the  Plaintiffs 
in  the  supplemental  suit,  was  heir-at-law  of  the  testator 
Edward  Moreton^  and  also  whether  he  was  heir-at-law 
of  Robert  Moreton  the  lunatic. 

The  issues  were  tried  at  the  last  Summer  assizes  for 
the  county  of  Salop^  before  Mr.  Justice  Williams  and  a 
special  jury,  and  the  jury  found  a  verdict  for  the  Plain- 
tiffs upon  both  issues.  A  motion  for  a  new  trial,  having 
been  refused  by  the  Vice-Chancellor,  the  application 
was  now  renewed. 

The  case  was  very  fully  argued  by  Mr.  Seijeant 
Talfaurd^  Mr.  Barber^  Mr.  JVigranij  and  Mr.  R.  V. 
Richards^  in  support  of  the  motion ;  and  by  the  At^ 
tomey-Generaly  Mr.  Knight^  Mr.  Temple^  Mr.  Matde^ 
and  Mr.  Whateley^  for  the  Plaintiffs. 

In  the  course  of  the  argument  a  great  variety  of  col- 
lateral and  subordinate  points  were  raised  and  contested 
by  the  counsel  on  both  sides;  but  the  question  prin- 
cipally discussed^  and  the  only  one  to  which  it  is  con- 
sidered necessary  to  advert  here,  related  to  the  ad- 
missibility of  certain  evidence  which  had  been  objected 
to  at  the  trial,  and  which  the  learned  Judge  who  presided, 
had,  as  the  Defendant  contended,  improperly  allowed 
to  go  to  the  jury. 

The  evidence  objected  to  was  of  two  kinds,  and  had 
reference  to  two  distinct  parts  of  the  Plaintiffs'  case. 

Vol.  I.  A  a  Tf.- 
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The  descent  of  the  original  Plaintiff  from  a  daughter  of 
Thomas  and  Elizabeth  MoreUm  was  clearly  made  out :  but 
in  order  to  establish  his  claim,  it  was  necessary  also  to 
shew,  first,  that  the  tesutor  was  descended  from  Edward^ 
son  of  the  same  Thomas  and  Elizabeth^  and  was  the  last 
survivor  of  that  branch  of  the  family;  and,  secondly, 
that  when  Robert  Jones  Moreton  died,  in  the  year  1801, 
Bobert  Moreton^  of  Bilston^  was  the  testator's  heir-at^ 
law. 

The  first  point  was  proposed  to  be  establ'ished  by 
secondary  evidence  of  the  contents  of  a  mural  inscription 
which  had  for  many  years  existed  in  what  was  called 
the  Moreton  chancel,  in  the  parish  church  of  ShiffiiaU 
but  which  had  been  washed  over  and  effaced  in  the  year 
1810,  when  the  church  underwent  considerable  alter- 
ations and  repairs,  and  when  the  Moreton  chancel  was 
enclosed  and  added  to  the  vestry.  It  appeared  that 
the  Moreton  family  had  for  a  long  period  been  possessed 
of  a  mansion  house  and  other  property  in  the  parish 
ofShiffnal^  and  that  several  of  its  members  had  resided 
there,  and  had  been  buried  in  the  Moreton  chancel,  which 
until  the  alterations  referred  to,  had  formed  a  recess, 
opening  by  an  atchway  into  the  great  chancel.  The 
inscription  was  not  engraved,  but  was  written  or  painted 
upon  the  plaster,  in  a  material  resembling  lamp  black, 
and  it  purported  to  give  the  history  of  that  branch  of 
the  family  of  Thomas  and  Elizabeth  Moreton,  of  which 
the  testator  Edward  Moreton  was  alleged  to  be  the  last 
surviving  descendant. 

To  prove  the  contents  of  this  inscription,  three  paper 
writings,  which  were  alleged  to  be  copies  of  it,  and 
which  were  all  substantially  the  same,  were  produced. 
One  of  them,  which  was  distinguished  by  the  name  of 
ilfo/r/s  copy,  was  proved   to  be  in  the  handwriting 

of 
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of  one  Morry^  a  schoolmaster  who  died  in  the  year 
1775,  and  to  have  upon  It  an  indorsement  in  the  hand- 
writing oi  Moreion  Aglionby  Slaney,  an  attorney,  who 
was  a  first  cousin  of  the  original  Plaintiff,  and  who 
died  in  the  year  1813.      Another,  which  was  called 
Moreian  Aglionby  Slana/^  copy,   was   proved  to  be 
wholly  in  the  handwriting  of  that  gentleman,  and  it 
was  indorsed  by  him,   **  Monuments  in  the  Moreton 
chancel  of  iSiij^/ church,  copied  in  February  1796/* 
These  two  copies  came  from  the  possession  of  the  SUmey 
family.     The  third,  denominated  Adamses  copy,   was 
taken  in  the  year  1810,  shortly  before  the  repairs  in 
the  church  were  commenced,  by  a  person  of  the  name 
of  AdamSf  assisted  by  one  Aimes^  the  parish  clerk,  under 
the  direction  of  the  then  vicar  of  Shiffhalj  who  was 
since  dead.     It  had  been  originally  written  in  pencil^ 
and  the  letters  were  afterwards  traced  over  with  ink  by 
the  vicar.     Aimes  was  examined  in  the  chancery  suit; 
but  he  died  before  the  trial  of  the  issues,  and  his  depo- 
sition was  read  at  the  trial.     Adams  was  called  as  a  wit- 
ness at  the  trial,  and  proved  the  facts  above  stated  with 
reference  to  the  time  and  manner  of  making  the  copy. 


1886. 


The  inscription  in  question,  according  to  the  copy 
made  by  Moreton  Aglionby  Slaney^  was  as  follows:  — 


**  Thomas  Moreion,  Esq.  married  Elizabeth^  daughter 
o{  Edward  Moreton^  of  Engleion^  Com.  Stafford j  Esq.,  and 
had  issue  Richard^  Edward^  Thomas^  and  Bobert^  and 
six  daughters.  The  said  Thomas  Moreton^  the  father, 
was  here  buried,  the  15th  day  of  Ju/y,  anno  Domini 
1634.  The  said  Michard  Moreton  was  here  also  buried, 
the  30th  day  of  August  1658;  he  died  without  issue. 
The  said  Thomas  Moreton^  the  son,  was  here  also 
buried,  the  18th  day  of  August  1662.  The  said  Eliza- 
beth  Moretouj  the  mother,  was  here  also  buried,  the  29th 

A  a  2  day 
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1836.        dBy  otjufie  1664.    The  said  Edward  Moreton  married 

Mary,  daughter  of Yates,  of  London,  geDtleman ; 

and  the  said  EdxDard  died,  and  was  buried  in  hondon, 
in  September  1665.  He  left  issue  only  Thomas,  his  son. 
The  said  Robert  was  here  buried  in  January  1676. 
The  aforesaid  Thomas  Moreton,  son  of  Edward,  mar- 
ried Mary,  daughter  and  heir  of  William  Price,  of 
Christioneth,  in  the  parish  of  Ruabon,  in  the  county  of 
Denbigh,  gentleman,  and  dying  in  December  1702,  he 
lieth  buried  in  the  church  of  Ruabon  aforesaid,  leaving 
issue. only  Thomas,  his  son,  and  which  last-mentioned 
Thomas  Moreton  dying  at  Christioneth  aforesaid,  was 
buried  here  on  the  28th  November  1710,  in  a  coffin 
covered  with  lead.  He  left  by  Anne  his  wife,  daughter 
of  Kenrych  Eyton,  Esq.,  issue  only  two  sons,  Thomas 
and  Edward.  Thomas,  the  eldest  son,  died  August  3d, 
1736,  and  was  buried  in  Ruabon  church.*' 

Besides  the  general  objections  to  the  evidence  fur- 
nished by  the  contents  of  the  inscription,  and  to  the 
manner  in  which  those  contents  were  proved,  an  ob- 
jection was  taken  to  the  two  copies  of  the  inscription 
called  "  Morry's  copy,"  and  ^^Moreton  Aglionby  Sla- 
ney*6  copy,"  which  it  was  admitted  had  formerly  come 
out  of  the  custody  or  repositories  of  Moreton  Aglionby 
Slaney.  These  copies,  it  was  said,  had  been  procured  or 
prepared  by  Moreton  Aglionby  Slaney  at  a  time  when  he 
was  contemplating  some  suit  or  legal  proceedings  for 
the  recovery  of  the  very  estates  in  question  in  the  cause, 
and  with  a  view  to  assist  in  such  proceedings ;  or,  at  all 
events,  long  after  the  question  as  to  who  would  be  en- 
tided  to  the  reversion  in  fee  of  the  devised  estates  upon 
the  death  of  Robert  Jones  Moreton  without  issue,  had 
become  the  subject  of  considerable  inquiry  and  discus- 
sion in  the  Moreton  family ;  and  they  were  therefore,  it 
was  contended,  inadmissible,  as  coming  within  the  prin- 
ciple 
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ciple  which  excludes  declarations,  whether  oral  or  1836. 
written,  made  after  the  existence  oFa  lis  mota.  In  sup- 
port of  this  objection,  was  produced  a  letter,  written  and 
sent  to  the  Defendant  by  Moreion  A.  Slaney- in  the 
month  of  December  1795,  in  which  that  gentleman,  who 
was  a  practising  attorney,  stated  that  on  Mondmf  he  iii« 
tended  to  commence  his  inquiries  after  Mr.  Moreton*s 
pedigree,  and  hoped  to  be  fortunate  enough  to  bring 
something  to  light,  of  which  the  Defendant  should  be 
immediately  advised.  This  letter  was  verified  by  the 
Defendant's  affidavit,  and  was  brought  forward  for  the 
first  time  upon  the  present  motion. 

With  respect  to  the  second  line  of  the  pedigree,  all 
the  earlier  links  in  the  chain  were  sufficiently  made  out ; 
and  the  only  material  point  in  which  the  Plaintiff^  had 
any  difficulty,  was  in  proving  that  Roberi  Moreioriy  the 
lunatic  who  died  at  Bilston  in  the  year  1802,  was  the 
Jegitimate  son  of  Slaney  Moreton  (the  second).  For 
this  purpose,  among  other  evidence  tendered  by  the 
Plaintiff*  and  admitted  by  the  Judge,  an  indenture  was 
produced,  bearing  date  the  dOth  of  November  1797, 
which  purported  to  be  made  between  Maty  Stanton 
of  Kenilworihj  widow,  of  the  one  part,  and  Roberi 
Moreton  of  Bilston^  gentleman,  of  the  other  part.  This 
indenture  recited,  that  certain  leasehold  premises  in 
Birmingham  had  been  assigned  to  Richard  Brandwood 
of  that  place,  in  the  year  1740;  that  Brandwood^  by 
his  will,  dated  in  the  year  1742,  gave  the  premises 
to  Samuel  Walford  and  Isaac  Stanton,  their  executors, 
&c.,  upon  trust  for  his  daughter  Elizabeth  for  life ;  and 
after  her  decease,  for  such  child  or  children  as  she 
should  leave  behind  her,  in  such  manner  as  she  should, 
by  any  deed  attested  by  three  witnesses,  or  by  her  last 
willand  testament,  appoint;  and  in  default  of  such  ap- 
pointment, in  trust  to  assign  and  transfer  the  premises 
A  a  3  unto 
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1836.  unto  the  child  or  children  she  should  leave  behind  her; 
and  for  want  of  such  children)  then  to  the  executors  or 
administrators  of  his  said  daughter.  The  indenture 
went  on  to  recite,  that  Elizabeth^  the  daughter  of  the  said 
lUduard  Brandwood^  afterwards  intermarried  with  one 
Slanetf  Moreton  of  Birmingham^  who^  some  time  sinoe^ 
died,  leaving  the  said  EUzabeth  Moreton^  and  the  said 
Soberi  Moreiout  (party  thereto)  the  only  child  of  the 
said  marriage,  him  surviving;  that  the  said  EUzabeth 
Moreton  had  since  died  without  having  executed  any 
appointment  of  the  leasehold  premises  pursuant  to  her 
power,  by  means  whereof  the  said  Robert  Moreton  was 
become  legally  entitled  to  an  assignment  of  the  said 
leasehold  property;  that  Isaac  Stanton  survived  his 
co-trustee  and  died,  having  appointed. his  nephew,  Isaac 
^ntonofKenilwortkf  his  sole  executor,  who  proved  his 
will ;  and  that  Isaac  Stanton  of  Kenilworth  had  since 
died,  leaving  Mary  Stanton^  party  thereto,  his  widow 
and  sole  executrix.  The  indenture  then  proceeded,  in 
the  usual  form,  to  assign  the  leasehold  premises  at 
Birmingham  to  Robert  Moreton^  his  executors,  admini- 
strators, and  assigns.  This  deed,  which  was  executed 
by  Mary  Stanton^  but  was  not  executed  by  Robert  More^ 
ton,  was  produced  from  the  custody  of  a  person  in  whom 
the  leasehold  property  comprised  in  the  deed  had  be- 
come subsequently  vested. 

For  the  Defendant  it  was  argued,  that  the  Berkeley 
peerage  case  (a),  and  especially  the  language  of  Mr, 
Baron  Wood,  shewed  the  strong  disposition  of  courts  in 
recent  times,  to  contract  rather  than  relax  the  rule  with 
respect  to  the  admissibility  of  hearsay  evidence  in  mat- 
ters of  pedigree.  Besides,  the  class  of  facts  and  circum- 
stances in  the  present  case  jvas  not  one  with  respect  to 

which 
{a)  i.Campb.  401. 
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which  the  rules  of  hearsay  evidence  should  be  extended ;  1856* 
Johmon  v.  ham$(m.{a)  There  were  two  points,  how-* 
ever,  in  which  the  evidence  admitted  by  the  learned 
Judge,  in  support  of  the  Plaintiff's  case,  was  par^ 
ticalarly  open  to  objection ;  the  one  referring  to  the 
mural  inscription;  the  other  to  Mary  SUavUni%  deed. 
The  parol  evidence  only  proved,  that  there  had  been 
some  inscription  on  the  walls  of  the  chancel.  Momfs 
copy,  whether  made  before  the  year  1775  or  not,  was 
not  made  by  a  member  of  the  family,  and  could  not 
even  be  looked  at,  for  the  purpose  of  shewing  that  it 
was  a  copy  of  something  in  the  chancel;  for  it  had 
not  been  compared  with  the  original.  As  to  the  sup* 
posed  copy  which  purported  to  have  been  made  in 
the  year  1796,  Moreton  Aglumbjf  Slaney  could  not  be 
made  a  witness  for  the  date:  it  was  not  to  be  assumed 
that  his  copy  was  made  in  1796,  as  the  result  of  searches 
made  at  the  request  of  another  person,  for  the  in- 
scription was  open  to  all  the  world,  and  might  have 
been  copied  by  any  person  at  any  time.  That  o^y,  if 
it  amounted  to  a  declaration  at  all,  was  not  a  declaration 
made  at  a  season  and  time  when  the  party  making  it 
was  compelled  to  make  it.  Moreton  Aglionby  Slaney 
was  an  attorney ;  and  it  never  could  be  contended  that 
all  the  papers  left  in  the  hands  of  an  attorney  were 
to  be  made  evidence,  because  he  might  happen  to 
be  a  relation  of  the  family  afterwards  setting  up  the 
claim.  Adorns^  a  living  witness,  might  have  proved  the 
inscription  from  recollection,  or  from  a  copy  made  by 
him  at  the  time.  He  spoke,  however,  from  a  paper 
which  was  now  in  ink,  but  which,  according  to  his  testi- 
mony, was  formerly  in  pencil.  There  was  no  proof 
that  the  ink  was  correctly  substituted  for  the  pencil 
marks.     Adams  spoke  to  the  inscription  by  combining 

together 

(a)  3  Bingk.  86. 
Aa  4 
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1836.       together  several  different  means  of  kDOwledge,  no  one 
*^~-  -'     of  which  was  by  itself  legitimate.     The  pencil  marks 
9.  appeared  only  in  certain  parts  of  the  paper.    Adanu 

^**  could  only  properly  speak  to  the  inscription  from  recol- 
lection, refreshed  by  the  pencil  marks,  or  by  a  copy  in 
his  own  handwriting.  Such  a  piece  of  evidence  as  the 
supposed  copy  had  never  been  received  for  such  a  pur- 
pose as  the  present.  It  had  not  been  shewn  under  what 
circumstances,  or  for  what  purposes,  the  inscription  was 
put  up,  or  that  it  was  put  up  by  a  member  of  the  family. 
It  was  obvious,  on  reading  the  alleged  copies,  that  if  the 
original  was  such  as  the  witnesses  described,  it  must  have 
been  all  written  at  one  time.  The  Trmdbeek  case  (a), 
upon  which  probably  the  other  side  would  rely,  was 
no  authority  for  the  Plaintiffs,  because,  although  the 
Lord  Chancellor  had  there  inclined  to  think  the  narra- 
tive admissible,  his  Lordship  refused  to  make  any  order 
for  its  admission ;  and  when  it  was  afterwards  produced 
upon  the  trial,  it  was  objected  to,  and  the  jury  decided 
against  the  claimant's  title. 

As  to  the  admissibility  of  the  deed,  the  Berkeley 
peerage  case  established  that  those  declarations  only 
were  admissible  as  evidence  of  reputation  which  are 
made  by  parties  in  such  intimate  relation  and  inter- 
course with  the  family  as  would  make  them  acquainted, 
in  the  daily  concerns  of  ordinary  life,  with  the  pedigree, 
and  who  have  the  means  of  gaining  such  knowledge, 
which  latter  circumstance  is  an  essential  ingredient.  In 
Johnson  v.  Lawson  (b)  it  was  held,  not  merely  that  the 
declarations  of  servants  were  inadmissible,  but  that  no 

declarations 

(fl)  Mofdcton  V.  AUome^'Ge-  tendered  in  evidence,  and  was 

wral,  2  Ruts,  i  Mtflne,  I4i.  objected  to,   but  the  objection 

Upon  the  trial  of  the  issue  in  was  over-ruled  by  the  Judge, 

that   case,   the   narrative   was  {b)  s  Bingh,  86. 
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declarations  could  be  received  except  those  of  relations.  18S6. 
Mary  Stanton  had  nothing  to  do  with  the  Moreions;  she 
was  merely  a  formal  trustee  of  some  property  of  the 
BrandwoodSi  in  her  capacity  of  executrix  of  the  executor 
of  the  last  surviving  trustee  of  Richard  Brandwood.  She 
was  not  a  member  of  the  family;  and  the  persons  with 
whom  she  was  said  to  be  connected  by  this  artificial  link 
were  only  supposed  to  be  relations  of  the  Moreton  family; 
she  had  no  more  than  a  bare  legal  estate  in  a  leasehold 
property.  Declarations  accompanying  an  act  were  ad- 
missible only  for  the  purpose  of  giving  a  colour  or 
explanation  to  the  act  itself,  as  in  the  case,  for  instance, 
of  declarations  made  by  a  man  with  an  intent  to  commit 
an  act  of  bankruptcy. 

For  the  Plaintiffs,  it  was  answered,  that  it  was  no  ob- 
jection to  admitting  the  inscription  in  evidence,  that  it 
contained  declarations  respecting  the  family  not  con- 
fined to  facts  within  the  knowledge  of  the  party  making 
the  declarations.  There  was  no  limit  to  the  extent  to 
which  a  person's  declarations  as  to  the  pedigree  of  his 
family  were  admissible ;  it  was  for  the  jury  to  decide, 
what  weight  they  would  give  to  such  declarations; 
Monkton  v.  AUomey-General.  (a)  How  did  this  in- 
scription differ  from  an  inscription  on  a  tombstone? 
The  inscription  in  the  present  instance  could  only  have 
been  put  up  by  a  member  of  the  family.  Until  a  recent 
period,  the  family  had  resided  in  the  parish,  where  they 
had  a  mansion  house.  It  would  be  enough  that  the 
declarations  were  made  by  any  member  of  the  Slanej/ 
family  who  was  descended  from  Thomas  Moreton^  the 
common  ancestor.  It  had  been  contended  that  the 
copies  of  this  inscription  were  made  post  litem  motam  g 
but  the  application  of  the  doctrine  of /f5  mota  had  never 

been 
(a)  3  Run.  4*  Mylne^  147. 
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18S6.  been  carried  farther  back  than  the  time  at  which  the 
state  of  facts  arose  which  forms  the  gronnd  of  the 
action  or  suit.  It  was  said  that  the  state  of  facts  arose 
in  the  year  1776,  when  Edward  Moreton  died;  but  how 
could  any  persons  claim  until  the  death  oi  Robert  Jones 
MoretOHf  who  was  tenant  for  life  with  limitations  in 
tail  to  his  first  and  other  sons?  He  died  at  the  age 
of  fifty  —  a  period  of  life  after  which  he  might  have 
married  and  had  a  family.  The  time  to  which  the  lis 
mota  was  to  be  referred,  could  not  be  earlier  than  the 
time  at  which  Robert  Jones  Moreton  died,  when  the 
limitations  of  Edward  Moreton^s  will  were  spent ;  then, 
but  not  till  then,  his  heir  might  have  brought  an  eject- 
ment, or  have  filed  a  bill  to  redeem  this  mortgage.  The 
lis  mota^  therefore,  could  not  arise,  in  any  sense  of  the 
expression,  before  the  year  1801. 

The  inscription  itself  had  been  proved  by  three 
copies.  The  first,  called  Morrt/s  copy,  was  proved  by 
his  scholars  to  be  in  Morn/*s  handwriting,  and  must 
have  been  made  before  the  year  1775,  when  Many 
died.  This  copy  made  out  all  the  links  in  the  first  line 
of  the  pedigree,  and  was  taken  before  the  death  of  the 
testator.  It  was  clearly  admissible,  for  it  came  from 
the  possession  of  the  Saneys^  and  bore  an  indorsement 
in  the  handwriting  of  Moreton  Aglionby  Slaney  him- 
self, one  of  the  descendants  of  the  common  ancestor. 
Another  copy  was  wholly  in  the  handwriting  of  that  gen- 
tleman, and  bore  an  indorsement  made  by  him  in  these 
words :  —  <<  Monuments  in  the  Moreton  chancel  of  Shifi 
nal  church,  copied  in  February  1796."  This  copy 
amounted  to  a  declaration  made  by  Moreton  Aglionby 
Slanei/f  as  a  member  of  the  family,  and  it  was,  word 
for  word,  the  same  as  Morry's  copy.  The  remaining 
copy,  which  was  produced  by  AdamSy  was  stated  by  him 
to  be  a  true  copy,  and  be  further  stated,  that  it  had  been 

originally 
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originally  written  by  himself  in  pencil,  and  was  afterwards  1 896* 
inked  oyer  by  the  vicar.  There  was  no  more  reason  for 
saying  that  this  copy  was  inadmissible,  because  inked 
over,  than  that  a  man's  identity  was  lost  by  changing  his 
apparel.  That  copy  was  also  verified  by  the  deposition 
of  AimeSf  who  undertook  to  swear  to  its  correctness. 
The  contents  of  an  instrument  destroyed,  might  be 
proved  by  a  person  who  could  speak  to  those  contents 
from  memory.  A  witness  who  could  have  repeated  this 
inscription  from  memory  would  have  been  admissible. 
Any  one  of  the  modes  by  which  the  inscription  was 
proved,  was  of  itself  sufficient  to  establish  the  first  line 
of  the  pedigree. 

With  respect  to  the  single  link  required  to  connect 
Bobert  Moreion^  the  lunatic,  with  the  line  oi  Robertj  the 
second  son  of  the  common  ancestor,  it  was  now  admitted 
that  all  which  the  Plaintiff  had  to  shew  was,  that  the  lu- 
natic was  the  legitimate  son  of  Slaney  Moreton  the  second. 
To  prove  this  there  was  abundant  evidence,  altogether 
independent  of  the  deed  by  which  Mary  Stanton  assigned 
the  leasehold  property  at  Birmingham  to  the  lunatic,  as 
the  only  surviving  son  of  Slaney  and  Elizabeth  Moreton ; 
but  that  deed  was  clearly  admissible,  and  the  evidence 
it  furnished  was  most  material.  The  lunatic  was  never 
found  such  by  inquisition,  and  he  might  have  had  suf- 
ficient intelligence  to  know  who  his  parents  were.  The 
deed  was  admissible,  first  as  a  declaration;  and,  secondly 
as  an  act  done,  forming  a  part  of  the  res  gestae.  It 
contained  a  declaration,  that  Elizabeth  Brandwood  was 
the  daughter  of  Bichard  Brandwood^  and  that  she  mar- 
ried Slaney  Moreton^  and  that  the  lunatic  was  their 
son.  The  person  who  made  the  assignment  was  Mary 
Stanton^  in  her  character  of  trustee  of  the  property  of 
Richard  Brandwoody  for  his  grandchild,  and  her  declara- 
tions upon  a  subject  of  pedigree  were  admissible.     Slie 

was 
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1836.  was  not  a  mere  stranger:  she  was  a  trustee  for  the  fit- 
mily,  being  the  personal  representative  of  the  surviving 
trustee  under  the  will  of  Brandwood^  the  father  of  Elizas 
beth  Moreton.  She  was  connected  with  the  family  in  a 
way  which  the  law  would  presume  must  have  enabled 
her  to  obtain  information  of  the  fiicts  which  were  stated 
by  way  of  recital  in  the  deed.  For  her  own  safety, 
indeed,  she  was  bound  to  satisfy  herself  that  the  person 
to  whom  the  property  was  to  be  assigned  really  filled 
the  character  which  the  deed  recited  that  he  did,  and 
in  which  alone  he  was  entitled  to  an  assignment  from 
her.  The  declarations  of  a  husband  with  respect  to 
the  pedigree  of  his  wife  were  admbsible,  although  he 
was  not  a  relation  in  blood.  The  declarations  of  a 
trustee,  who  is  appointed  to  do  an  act,  or  to  execute  a 
trust,  might  be  admitted  with  respect  to  the  pedigree  of 
the  person  in  whose  favour  the  act  was  to  be  done, 
or  the  trust  was  to  be  executed.  The  declaration  of  a 
representative  of  a  trustee  was  equally  admissible  with 
the  declaration  of  the  trustee  himself;  for  the  representa- 
tive was  also  a  trustee.  The  deed  was  admissible  also 
as  an  act  done  accompanying  the  declaration.  There 
could  be  no  doubt  that  if  the  statement  of  the  pedigree 
contained  in  the  recital  had  been  found  in  the  opera- 
tive part  of  the  deed,  the  deed  would  have  been  admis- 
sible in  support  of  the  pedigree.  It  made  no  difference 
that  the  statement  was  made  by  way  of  recital.  It  lay 
upon  the  Defendant  to  prove  that  the  lunatic  was  illegi- 
timate; although  if  the  legitimacy  was  to  be  proved  by 
the  Plaintiffs,  they  had  produced  evidence  enough  for  that 
purpose.  The  attornment  of  a  tenant,  or  payment  of  rent, 
if  accompanied  by  a  declaration  that  the  person  to  whom 
the  attornment  was  made,  or  the  rent  paid,  was  the 
lessor,  was  admissible  evidence,  and  upon  the  same 
principle  the  act  done  by  this  deed,  accompanied  by  the 
declaration  contained  in  the  deed,  was  admissible  evi- 
dence 


CASES  IN  CHANCERY. 


353 


dence  likewise ;  Barker  v.  Ray.  {a)  The  admissibility  of 
the  deed  must  be  decided  upon  the  general  principles  of 
the  law,  on  looking  at  the  deed  itself.  Evidence  of  the 
circumstances  under  which  it  was  prepared  could  not 
be  adduced  to  shew  that  it  was  inadmissible  or  to  weaken 
its  effect. 


1836. 


The  Lord  Chancellor. 

It  is,  in  the  first  place,  to  be  observed,  that  this  is  not 
a  case  in  which  a  trial  at  law  is  a  matter  of  right  The 
question  of  heir  or  not  heir  as  a  ground  of  the  Plaintiff's 
title,  is  a  question  which  the  Court  will  decide  for  itself, 
or  send  it  to  be  tried  elsewhere,  according  to  the  cir- 
cumstances ;  and  the  question  which  I  have  to  consider 
is,  whether  there  is  now  before  me  sufficient  evidence  of 
the  Plaintiff^s  title  as  heir,  to  enable  the  Court  safely  to 
adjudicate  to  him  the  right  of  redeeming  the  mortgage. 

The  Defendant,  from  the  nature  of  the  proceedings, 
makes  no  claim  himself  except  as  mortgagee,  but  does 
what  he  has  a  right  to  do,  —  puts  the  Plaintiff  upon 
proof  of  his  title  to  redeem.  It  is  not  disputed  that 
the  original  Plaintiff  Mr.  Slanej/^  the  father  of  the  Plain- 
tiffs in  the  supplemental  suit,  was  descended  from  Ann, 
the  daughter  of  Thomas  and  Elizabeth  Moretouj  accord- 
ing to  the  pedigree  set  up,  or  that  the  last  tenant  for 
life  and  SUmey  Moreton  the  alleged  father  of  the  lunatic 
were  descended,  in  the  manner  there  stated,  from  Robert 
the  son  of  Thomas  and  Elizabeth  Moreton.  But  it  is  dis- 
puted, first,  that  Edward  Moreton  the  testator,  was  de- 
scended from  Edward  Moreton  the  son  of  Thomas  and 
Elizabeths  and,  secondly,  that  Robert  Moreton  the 
lunatic  was  the  legitimate  son  of  Slaney  Moreton. 

The 

(a)  2  Ru$i.  63, 


March  1. 
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1886.  The  first  point  depends  entirely  upon  an  inscription 

alleged  to  have  existed  in  Skiffnal  church,  which,  if  re* 
ceived  in  evidence,  and  properly  authenticated,  esta- 
blished the  whole  of  the  first  line  of  the  pedigree. 

That  prior  to  the  year  1810  when  the  church  was 
repaired,  there  was  an  inscription  in  what  is  called 
the  Moreton  chancel,  where  some  of  the  Moreton  fiunily 
were  buried,  is  clearly  established.  The  evidence  to 
prove  what  this  inscription  was,  consists,  first,  of  a 
paper  purporting  to  be  a  copy  of  it,  and  proved  to 
be  In  the  handwriting  of  one  Mwry^  a  schoolmaster, 
who  died  in  the  year  1775,  which  copy  was  in  the  pos^ 
session  of,  and  indorsed  by  Moreton  Aglianby  Slaney^ 
a  member  of  the  fiimily,  and  a  professional  man ;  se* 
condly,  of  a  paper  in  Moreton  Aglionby  SUuie^s  hand- 
writing, indorsed  **  Monuments  in  the  Moreton  chancel 
oiShiffhal  church,  copied  in  February  1796;"  thirdly,  of 
the  testimony  of  Adams  and  Aimes,  who  were  employed 
by  the  clergyman,  at  the  time  when  the  church  was 
repaired  in  the  year  1810,  to  make  a  copy  of  the 
inscription. 

I  place  no  reliance  upon  Aimes^  because  although  his 
deposition  speaks  positively  to  the  particulars  of  the 
inscription,  it  is  quite  obvious  that  when  he  made  his 
deposition,  he  was  speaking  from  some  paper  in  his 
hand  at  the  time ;  and  it  is  not  proved  that  this  paper 
was  of  such  a  description  as  entitled  him  to  use  it  to 
refresh  his  memory ;  and  the  great  probability  is  that  it 
was  not. 

The  testimony  of  Adams  is  of  a  more  satisfactory 
description.  He  made  a  copy  of  the  inscription  in 
pencil ;  and  it  appears  to  have  been  inked  over  by  the 
clergyman   in  his  anxiety  to  preserve  it;   but  Adams 

swears 
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swears  to  the  identity  of  the  paper,  and  can  trace  some 
of  the  pencil  marks,  and  from  the  form  of  the  letters  still 
resembling  bis  handwriting,  is  satisfied  that  it  is  merely 
his  writing  inked  over.  Indeed,  had  not  the  ink  futb- 
fully  traced  the  pencilled  letters,  they  would  have  re- 
mained visible ;  as  it  is  clear  that  no  attempt  has  been 
made  to  rub  tliem  out. 


1836. 


The  question  is  whether  Adams  was  entitled  to  use 
this  copy  to  refresh  his  memory ;  and  that  he  was  so 
entitled  I  entertain  no  doubt.  It  is  a  writing  made  by 
him  at  the  time;  and  can  the  witness  be  prevented  from 
looking  at  such  a  paper,  because  what  he  wrote  at  the 
time  may  have  become  partially  illegible  ?  The  state 
of  the  paper  may  take  from  the  weight  of  his  testimony* 
but  cannot,  after  what  he  said  of  it,  so  alter  its  original 
character  as  to  deprive  the  witness  of  bis  right  to  look 
at  it. 


The  two  papers  called  Mom/s  and  MoreUm  Aglionby 
Stanej/s  copies  stand  upon  a  different  ground.  They 
are  supported  as  papers  found  in  the  possession  of  a 
member  of  the  family,  and  representing  the  pedigree  of 
the  family. 

If  any  letter  or  paper  had  been  produced  from  the 
possession  of  Moretoti  Aglionby  Slamy  in  his  hand- 
writing, or  so  marked  by  him  as  to  shew  his  adoption  of 
it,  stadng  what  these  papers  state,  no  doubt  could  have 
been  raised  as  to  such  declarations  of  a  member  of  the 
family  being  receivable.  In  that  case,  and  in  other 
cases  of  declarations,  it  is  not  supposed  that  the  party 
is  speaking  from  his  own  knowledge,  but  that  he  speaks 
from  what  he  has  learned  as  a  member  of  the  family. 
Is,  then,  this  paper  to  be  treated  as  less  authentic  and 
less  admissible  because,  instead  of  being  the  result  of 

what 
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1896.  what  the  party  has  picked  up,  from  what  quarter  no 
one  knows,  it  appears  that  the  statement  was  taken  from 
an  inscription  in  the  church,  the  members  of  the  family 
adopting  it,  and  describing  it  as  the  pedigree  of  the 
MoreUm  family. 

Some  attempt  was  made  to  argue,  that  if  the  mural 
inscription  had  been  now  existing,  it  could  not  have  been 
received  as  evidence  of  the  pedigree.  That  it  would 
have  been  good  evidence  I  have  no  doubt.  A  pedigree 
hung  up  in  a  family  mansion  is  received,  and  so  is  a 
monumental  inscription.  The  inscription  in  question 
partakes  of  the  nature  of  both.  It  is  a  narrative  of  the 
descent  of  the  family,  inscribed  in  their  burial  place;  for 
I  am  of  opinion,  that  the  connection  of  the  family  vrith 
the  Moreton  chancel  is  sufficiently  established. 

Another  attempt  was  made  to  exclude  all  these  papers, 
upon  the  ground  that  they  had  been  prepared  post  litem 
motam.  This  objection,  however,  cannot  apply  to  the 
testimony  of  Adams,  whose  evidence  goes  to  prove  the 
purport  of  the  inscription  on  the  wall ;  nor  can  it  apply 
to  Morris  copy,  for  that  must  have  been  made  before 
the  year  1775,  when  he  died,  being  one  year  before  the 
testator's  death.  It  certainly  does  not  appear  when 
Moreton  Aglionby  Sianet^s  copy  was  made,  except  from 
the  indorsement  and  his  letter,  which  leave  but  little 
doubt  of  his  having  copied  it  at  the  time  mentioned  in 
.the  indorsement,  at  which  time,  it  would  be  going  fiir 
beyond  any  other  case  to  hold,  that  there  was  a  lis  mota. 
It  is  also  to  be  observed,  that  if  the  copy  was  made 
in  pursuance  of  the  intention  avowed  in  the  letter,  it 
is  a  paper  made  by  or  on  behalf  of  the  party  against 
whose  title  it  is  now  used.  These  observations  arise 
only  upon  the  letter;  but  it  is  the  Defendant  who 
has  brought  that  letter  forward  in  his  affidavit 

Upon 
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Upon  the  wholey  therefore,  I  am  of  opinion  that  there 
is  reasonable  evidence  of  the  mural  inscription,  and  of 
papers  admissible  in  proof  of  a  pedigree.  Of  the  facts 
so  brought  before  me  by  the  evidence  in  the  cause, 
and  before  the  jury,  in  support  of  the  first  line  of  the 
pedigree,  I  cannot  entertain  any  doubt ;  and  that  con- 
viction is  produced  by  what  I  conceive  to  be  strictly 
legal  evidence. 

It  remains  to  be  considered,  whether  there  be  legal 
evidence  that  the  lunatic  was  the  legitimate  son  of 
Slaney  Moreton.  Of  the  marriage  of  Slaney  Moreion 
and  Elizabeth  Brandwood  there  is  no  direct  evidence ; 
but  it  appears  that  they  lived  at  Birmingham ;  and  in  the 
year  1744  there  is  found  at  Birmingham  the  baptismal 
register  of  Ric/iard^  son  of  Slaney  Moreion^  and  in  the 
year  1756  the  burial  register  o{  Richard^  son  of  Slaney 
and  Elizabeth  Moreton,  These  entries  prove  that  there 
were  then  living  at  Birmingham  a  Slaney  Moreton  and  an 
Elizabeth  his  wife.  The  will  of  Richard  Brandwood  then 
proves  that  he  had  a  daughter  Elizabeth,  who  was  un- 
married in  1742,  two  years  before  the  baptism  of  this 
Richard,  son  of  Slaney  Moreton.  There  is  then  the  will 
of  Elizabeth  Moreton,  widow,  dated  in  1782,  —  Slaney 
Moreton  having  died  in  the  year  1762.  This  will  proves 
that  Elizabeth  Brandwood  had  married  a  person  of  the 
name  of  Moreton,  and  bad  become  a  widow;  and  in  her 
will  she  describes  the  lunatic  as  her  son,  and  by  his 
name  of  Moreton, 

It  is  proved,  therefore,  that  there  were  a  Slaney  More- 
ton  and  an  Elizabeth  his  wife  at  Birmingham  ;  that  after 
the  death  of  Slaney  Moreton,  Elizabeth  Moreton,  widow, 
speaks  of  her  son  Robert  Moreton,  there  being  no  trace 
of  any  second  marriage ;  in  addition  to  which,  Robert 
Jones  Moreton,  by  bis  will,  gives  2000/.  in  trust  for 

Vol.  L  B  b  Robert 
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1836.  Robert  MoreUm^  of  Bibton^  the-  lunatic,  describing  kim 
as  his  relation.  Thist  in  the  absence  of  evidence  throw- 
ing any  doubt  upon  the  case,  is  conclusive  of  the  fiictf 
ihatRoberti  the  luoatic,  was  Uie  legitimate  soa  oiSlanaf 
Moreton  and,  Btixabeth  bis  wife. 

I  have  considered  this  evidence  without  reference  to 
Mary  Stantojfs  deed,  because,  although  it  may  be  that 
this  deed  could  not  have  been  rejected,  inasmuch  as  it 
goes  to  prove  the  fact  of  properly  having  been  enjoyed 
by  the  lunatic,  as  the  legitimate  son  of  Elizabeth  Brands 
woodj  yet  I  do  not  think  that  it  can  be  used  for  any 
purpose  bqrond  tiiis,  and  therefore  not^  for  the  purpose 
of  using  any  recitals  in  it  as  evidence  of  the  Plaintiff's 
pedigree. 


I  have  not  adverted  to  any  of  the  numerous 
which  have  been  cited,  because  there  is^  really  no  ques- 
tion as  to  the  rules  of  law  applicable  to  the  evidence  in 
this  case,  or  the  rules  of  this  Court  as  applicable  to  new 
trials.  The  only  difficulty  arises  from  the  facts :  when 
these  are  properly  understood,  there  is  no  difficulty  in 
applying  the  rule. 

The  only  issue,  being  as  to  the  title  of  the  original 
Plaintiff  as  heir,  and  all  the  evidence  being  in  support 
of  his  claim,  I  am  of  opinion  that  his  case  has  been 
satisfactorily  made  out ;  that  the  jury  came  to  a  right 
conclusion;  and  that  from  the  evidence  in  the  cause 
and  before  the  jury,  independently  of  their  finding,  there 
is  sufficient  proof  of  that  title  to  enable  the  Court  safely 
to  adjudicate  to  the  present  Plaintifis,  his  children  and 
deviseesrtbe  right  of  redeeming  the  mortgage. 
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18S6. 

SANDERSON  v.  WALKER.  March  so. 

A>f  R.  COOPER  applied  to  the  Lord  Chancellor  to  A  petition 

grant  leave  that  a  copy  of  a  petition  in  this  cause  fhTRoU^was 

might  be  filed  with  the  Clerk  of  the  Reports,  under  the  afterwards 

twenty-seventh  of  the  New  Orders  of  December  1833,  L^,I[f  cL*n-^ 

instead  of  the  original  petition,  for  the  purpose  of  ena-  cellor,  who 

bling  the  Registrar  to  pass  the  order  upon  it.     The  upon  it ;  but^' 

application  was  rendered  necessary  by  the  following  before  the 

circumstances :  —  passed,  the 

original  peti- 

^  ....  *        ^      w  ,      '*®"  ^"*  '<>*^ 

One  petitibn  in  the  cause  was  presented  to  Sir  J<^n  The  Lord 

LeacA,  when  Master  of  the  Rolls,  and  answered  by  him.  Sfoweda' 

Another  was  presented  to  Lord  Brougiamj  as  Lord  cop^ofit, 

Chancellor ;  arid  d  third  was  presented  iii  some  manner  ^he  under 

which  did  not  appear.     THe  three  petitions  were  ulti-  ^'■?J*i;7  ^' 
ft         .   .        I       •    I-       ^      t  y>        ,  ,  .the  Rolls  to 

matdy  heard  together  before  Lord  Brougham,  who  made  be  a  true 

one  order  lipoh   them   all;   this  order  was  now  to  b^  copy,  to  be 
.  .  .  .  .  filed,  in  pur- 

drawn  up.     The  original  petition  which  had  been  pre«  suanceoftbe 

sented   at   the  Rolls   was  handed   to  Lord  Brougham  New  Orders 

when  the  petitions  were  heard  before  him,  and  could  ofDec.isss, 

not  now  be  found.     The  copy  now  produced  was  an  original 

office  copy  marked  with  the  letters  N.  P.,  which  were  petition, 

said  by  Mr.  Murray^  the  under  secretary  at  the  Rolls, 

to  be  used  as  the  office  mark  there,  and  to  be  in  the 

handwriting  of  Mr.  JVtngJleld,  the  principal  secretary. 

The  Lord  Chancellor  said  that  if  Mr.  Murray  would 
certify  that  the  copy  produced  was  a  copy  of  the  petition 
presented  at  the  Rolls,  his  Lordship  would  make  theorder. 

Mr.  Murray  having  given  the  required  certificate,  the 
copy  of  the  petition  was  afterwards  filed  accordingly,  {a) 

(a)  See  the  next  case. 
BbS 
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June  9.  ANDREWS  V.  WALTON- 

A  petitioner  HTHE  LoRD  CHANCELLOR  having  dismissed  with  costs 

to  deliver  "he  ^  petition  in  the  cause,  presented  by  the  Plaintiff 

oriipnal  peti-  Andremj  the  respondents  were  desirous  to  have  the 

purpose  of  order  of  dismissal  drawn  up  and  passed.     The  original 

thfth^^l   k  P®^'^'*°^  having  been  returned  to  the  petitioner  after  it 

oftbeReportSy  had  been  answered,  he  now  declined  to  deliver  it  up  for 

order^made  ^^  purpose  of  being  filed,  in  pursuance  of  the  twenty- 

upoQ  it  being  seventh  of  the  New  Orders  of  December  1833,  although 

wflMgiven to  repeated  applications  had  been  made  to  him  for  that 

the  respon-       purpose. 
denU  to  file^     ^     "^ 
in  its  stead, 

Se  ^^tition  ^^*  "^^^^  Sussell  now  applied  that  the  respondents 

with  which       might  be  at  liberty  to  file  the  copy  of  the  petition  with 

•crvedf  which  they  had  been  served,   instead  of  the  original 

petition,  and  that  the  order  might  thereupon  be  passed. 

The  Lord  Chancellor  made  an  order  accordingIy.(a) 
(a)  See  the  preceding  case. 
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1856. 


STANNEY  V.  WALMSLEY. 


March  lU  1^* 
June  8S. 


TN  this  case  an  order  was  made  that  the  Defendant  Two  wit- 
should  produce  before  the  Examiner,  upon  the  exa-  whom'an  in- 

mination  of  witnesses  in  the  cause,  certain  documents  terrogatory 

was  exhibited, 
which  he  admitted  by  his  answer  to  be  in  his  custody,  by  the  £x- 

Among  the  documents  were  thirteen  drafts  of  deeds,  *^™t\o 

with  respect  to  which  the  Plaintiff  wished  to  examine  ceruin  drafts 

two  witnesses  who  were  solicitors  (a) ;  and  he  accord-  produced  to 

ingly  gave  notice  to  the  Defendant's  clerk  in  Court  to  i^em,  were 

produce  the  documents  at  the  Examiner's  office.    On  the  answer  the 

^7ih  of  January  1836  two  clerks   of  the  Defendant's  particulars  of 

^  ,  »^  ,  ,  the  mterro- 

solicitor  attended  with  the   documents   in  question  at  gatory,  bv 

the  Examiner's  office,  but  refused  to  produce  them  to  the  no^t'ha^n?*^ 

^     witnesses,   had  an  op- 
portunity of 
the  same  too  long?  State  in  what  previously  in- 
manner  the  said  drafts  or  paper  yecting  the 
^  \  .-  drafts.    The 
wnungs  are  not  proper;  and  if  ^f^^^^^ 

they,  or  any,  or  either  of  them  marked,  how- 
are  too  long,  in  what  respect  ever,  by  the 
they  are  too  long;  and  state  Examiner, as 
what,  in  your  judgment,  ought  Jj^*^^ 
to  have  been  the  form  and  the  [j^^  witnesset. 
length  of  such  drafts.    In  your      The  wit- 
judgment,  would  not  any,  and  if  nesses  having 
any,  what  expenses  have  been  afterwards  in- 
saved,  if  the  said  drafts  had  been  X!f^on!.^ 
11         r*    w^  drafts,  an  ap- 

properly  drawn?    Do  you,   m  plication  was 
your  opinion,  believe  that  the  made  that 
said  drafts  were  drawn  of  the  they  might  be 
and  of  the  form  which  re^"m»ned 
to  the  same 
interrogatory; 
andtheCourty 
upon  satisfy- 
ing itself,  by 

seeing  the  depositions  already  taken,  that  the  former  examination  was  nugatory,  in 
consequence  of  the  want  of  the  previous  inspection,  allowed  the  re-examination  to 
take  place,  the  other  party  having  liberty  to  cross-examine. 

Bb  3 


(a)  The  interrogatory  filed  for 
the  examination  of  these  two 
witnesses,  was  as  follows:  — 
**  What  are  you  by  profession, 
and  how  long  have  you  exercised 
or  carried  on  such  profession, 
and  are  you  competent  to  speak 
to  the  matter  hereinafter  in- 
quired after?  Look  at  the  drafts 
or  paper  writings  now  produced 
and  shewn  to  you,  at  this,  the 
time  of  yonr  examination,  mark- 
ed from  letter  (A)  to  (N)  inclu- 
sive; have  you  carefully  inspect- 
ed, read  over,  and  perused  the 
same?  Are  the  said  drafts  or 
paper  writings,  proper  drafts  for 
effecting  the  purpose  which  they 
purport  to  efiect;  are  or  are  not 


length 

they  appear  to  have  been  drawn, 

bandJSdef* 
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witnesses,  for  the  purpose  of  their  inspection,  or  to  any 
other  person  but  the  Examiner,  who  was  not  then  at  his 
oflSce ;  and  the  two  witnesses  then  went  away  with  the 
clerk  of  the  Plaintiff's  solicitpr. 

Publication  passed  on  the  28th  of  January.  O9  t^e 
27th  of  January^  however,  the  Plaintiff  served  the  De- 
fendant's clerk  in  Court  with  a  warrant  to  attend  an  ap^ 
plication  to  enlarge  publication  on  the  Sd  of  Febnufrys 
on  which  day  the  Master  did  enlarge  publication  until 
the  X7th  of  February.  On  the  6th  of  February^  the 
witnesses,  together  with  a  clerk  of  the  Plaintiff's  solicitor, 
and  a  clerk  of  the  Defendant's  solicitor,  again  attended 
the  Examiner;  and  the  clerk  of  the  Defendant's  solicitor 
then  served  the  Examiner  with  notice  of  an  intended 
motion  to  discharge  the  order  of  the  Master,  by  which 
publication  bad  been  enlarged.  The  Examiner,  however, 
considered  himself  bound  to  proceed  with  the  examin- 
ation, and  the  two  witnesses  were  sworn. 

All  ^e  documents  having  been  brought  into  the 
Examiner's  office,  one  of  the  drafts  was  then  produced 
to  one  of  the  witnesses,  who  commenced  and  proceeded 
with  reading  it.  The  Examiner  then  stated  that  the 
witness  ought  to  have  come  prepared  to  answer  the  in- 
terrogatories, and  that  he  could  not  examine  the  drafts 
in  his  office.  It  was  then  propose4»  on  the  part  of  the 
Plaintiff,  that  the  witnesses  should  retire  into  another 
room  to  inspect  the  drafts,  but  to  this  proposal  the  Ex- 
aminer objected,  as  it  would  be  an  unusual  mode  of 
examining  a  witness.  The  witnesses  and  the  clerks 
attending  on  behalf  of  the  Plaintiff  and  Defendant  then 
retired  into  another  room,  and  selected  the  thirteen 
drafts  from  among  the  body  of  the  documents.  The  drafts 
were  then  all  t^ken  into  the  Examiner's  room  anj  deli- 
vered to  him*  It  was  sworn^  on  the  part  of  the  Defendant, 

that 
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that  one  of  the  two  witnesses  then  went  into  the  Em-  1886. 
Biiner's  room,  and  remained  under  examination  but  a  1^17 
short  time,  and  that  then  the  other  witness  went  into 
the  Examiner's  room  and  was  examined  for  about  ten 
minutes.  All  thie  drafts  which  had  been  deKrered  to 
the  Examiner  were  marked  by  him  as  having  been  pro- 
duced to  the  witnesses.  On  the  18th  of  February^  the 
Lord  Chancellor,  upon  the  motion  of  the  Defendant, 
ordered  that  the  Master's  order,  enlargii^  publicatbn, 
should  be  set  aside,  but  without  prejudice  to  the  Plain- 
tiff's right  to  make  any  other  application  to  enlarge 
publication.  On  the  18tli  of  February  an  application 
to  enlarge  publication  was  made  to  the  Master,  and  was 
refused  by  him  with  costs,  upon  the  ground  that  it 
appeared  that  the  two  witnesses  had  already  been  exa- 
mined. 

The  Plaintiff  now  moved  that  publication  might  stand 
enlarged  for  one  month,  and  that  the  two  witnesses  be- 
fore mentioned,  who  had  since  fully  inspected  the  drafts, 
might  be  re-examined  to  the  interrogatory  filed  for  their 
examination,  and  that  their  evidence  already  taken  thereto 
might  be  expunged  or  suppressed  by  the  Examiner. 

The  Plaintiff,  his  solicitor,  and  his  solicitor's  clerk,  and 
the  Plaintiff's  clerk  in  Court,  all  made  the  usual  affidavits 
that  they  had  not  seen,  heard,  read,  or  been  informed, 
nor  would  they  see,  hear,  read,  or  be  informed  of  the 
contents  of  the  depositions  already  taken  in  the  cause, 
until  publication  should  hereafter  pass.  The  solicitor's 
clerk  and  the  clerk  in  Court,  however,  having  been  ex- 
amined as  witnesses,  made  an  exception  in  their  affi- 
davits with  respect  to  their  own  depositions.  On  the 
18th  of  February  the  Defendant's  clerk  in  Court  was 
served  with  notice,  on  the  part  of  the  Plaintiff,  not  to 
publish  the  depositions ;  but  they  had  been  opened  about 
Bb  4  an 
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18S6.  an  boor  earlier  on  the  same  day.  It  did  not  appeart 
however,  tliat  they  had  been  seen  by  the  Plaintiff  or  by 
any  person  on  his  behalf. 

No  aflBdavit  was  made  by  either  of  the  witnessei 
themselves- 

The  SoUcUor-General  and  Mr.  Richards^  for  the  mo- 
tion, submitted  that,  under  the  circumstances  disclosed 
by  the  affidavits,  the  application  was  reasonable  and 
necessary  for  the  purposes  of  justice;  and  they  referred 
to  Kirk  V.  Kirk,  (a) 

Mr.  James  RusseUj  contra. 

The  Court  has  never  permitted  the  re-examinadon  of 
a  witness  without  having  his  previous  deposition  before 
it,  together  with  a  complete  explanation,  by  the  witness 
himself,  as  to  the  matter  to  which  he  failed  to  depose, 
and  the  cause  of  that  failure,  (i)  In  Lord  Abergavenmf 
V.  Powell  {c)f  which  was  a  motion  that  a  witness  might 
be  re-examined,  with  liberty  to  explain  and  correct  his 
.  former  evidence.  Lord  Eldon  says,  such  an  application 
**  can  only  be  granted  on  general  grounds,  which  would 
extend  to  all  cases  whatever ;  and  the  consequence  of 
granting  it  would  be,  that  similar  applications  would  be 
made  in  every  cause  before  the  Court.  The  case  is  differ- 
ent, where  a  witness  applies  for  liberty  to  correct  his  testi- 
mony, while  he  is  yet  present  before  the  commissioners 
who  have  taken  it.  But  if  once  he  is  allowed  to  come 
again  for  that  purpose,  after  his  back  is  turned,  who  does 
not  see  what  latitude  would  be  given  to  fraud  and  artful 
suggestion,  on  the  part  of  those  who  are  interested  in  the 
effect  of  his  depositions  ?  "     The  Court  acts  upon  the 

same 

J«)  15  Ves.  280.  (c)  1  Mer.  150. 

(6)  See  Cocker^  ?.  Cholmeley, 
3/9t8i.319. 
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same  principle,  even  with  respect  to  the  simple  process     ^  18S6. 
of  enlarging  publication,  which  will  be  allowed  only 
upon  a  very  special  case ;  Whitdocke  v.  Baker*  (a) 

The  Solidtor^Generalj  in  reply. 

The  peculiarity  of  this  case  is  that  the  witnesses  never 
were  substantially  examined,  although  they  were  exa- 
mined in  form.  The  rule  certainly  is,  that  parties  are  not 
to  supply  matter,  when  they  have  found  out,  after  the 
depositions  have  been  published,  in  what  respects  their 
evidence  has  been  insufficient.  In  this  case,  although 
publication  has  passed,  the  Plaintiff  has  never  seen  any 
of  the  depositions. 

The  Lord  Chancellor. 

The  difficulty  of  the  Plaintiff  has  been  entirely  caused 
by  his  own  course  of  proceeding.  If  the  witnesses  had 
never  had  the  necessary  inspection  of  the  drafts,  the 
drafts  should  have  been  deposited  with  the  clerk  in 
Court.  An  order  for  production  before  the  Examiner^ 
means  production  for  the  purpose  of  proof,  not  of  in- 
spection. When  the  Plaintiff  finds  that  the  witnesses 
cannot  depose  to  that  to  which  they  are  to  be  examined, 
he  does  not  withdraw  his  witnesses,  and  make  an  appli- 
cation to  the  Court,  but  he  permits  them  to  go  into  the 
Examiner's  room  and  to  be  examined.  To  what  extent 
they  were  examined  in  the  present  case  I  do  not  know. 
If  the  Examiner  had  chosen  to  devote  time  for  that  pur- 
pose, the  witnesses  might  have  inspected  the  documents 
in  his  office. 

I  have  nothing  to  guide  me,  with  respect  to  making 
the  order  now  prayed,  except  the  strong  probability, 

arising 

(a)  19r«f.511. 
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1896.       ariMg  from  the  affidanrics  sworn  on  the  pert  of  the 
'      '   -'      Flainiifl^  that  the  witnesses  may  be  able  to  depose  la 
«.  certain  other  Acts  ocNmeeted  with  the  docaments  in 

ALvscxY.  q^estion.  I  think  it  would  be  extremely  dangerous, 
if,  in  my  present  state  of  information,  I  were  to  make 
the  order  asked ;  for^  if  such  a  rule  were  adopted,  a 
party  would  come  and  ask,  after  examtnatio^i  that  the 
witnesses  might  be  examined  i^n,  because  they  could 
now  depose  to  that  to  which  they  were  before  unable  to 
depose.  A  much  more  regular  course  would  be  that 
referred  to  in  the  argument  on  the  part  of  the  Defendant; 
because  then  the  Court,  having  seen  the  depositions, 
knows  exactly  what  has  been  deposed,  and  can  judge 
what  ought  to  be  done.  If  the  present  case  is  brought 
before  me  in  that  manner,  I  may,  perhaps,  relieve  the 
Plaintiff  from  the  difficulty  into  which  he  has  got 


Juf^  83.  In  pursuance  of  his  Lordship's  suggestion,  an  appli- 

cation was  this  day  made  by  the  Solicitor-General, 
limited  to  that  part  of  the  former  motion  which  asked 
that  the  Plaintiff  might  be  permitted  to  examine  the  wit- 
nesses anew  upon  the  old  interrogatory.  The  Solicitor- 
General  referred  to  a  copy  of  the  interrogatory  and  of 
the  depositions  in  answer  to  it,  which  he  produced,  and 
relied  upon  the  language  of  the  interrogatory,  and  of  the 
depositions,  as  clearly  shewing  that  if  such  permission 
were  not  granted,  the  object  with  which  the  professional 
gentlemen  had  been  examined  as  witnesses  would  be 
entirely  defeated. 

Mr.  Jaccb  and  Mr.  James  Russell^  cantrd. 

The  Lord  Chancellor  said  he  thought  that^  under 
the  circumstances^  he  might  safely  permit  the  re-examin- 
ation 
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ation  of  the  Ciro  witnesses  in  questicn.  It  was  plain  that  18S6. 
tbeir  foriaer  examination  bad  proved  wholly  nugatory, 
and  tbeir  depositions  useless,  in  consequence  of  their  not 
having  bad  an  opportunity  of  previously  inspecting  and 
reading  over  the  documents  to  which  the  interrogatory 
.referred.  None  of  the  mischiefs  which  in  the  ordinary 
xase  might  be  apprehended  from  granting  such  an  in- 
dulgence could  possibly  arise  here.  He  should  there- 
fore make  an  order  that  the  Plaintiff  be  at  liberty  to 
re-examine  the  witnesses  to  the  same  interrogatory; 
the  Defendants  having  also  liberty  to  cross-examine 
them>  and  the  Plamtiff  paying  the  costs  of  the  applica- 
.tion* 


ATTORNEY-GENERAL  v.  CLACK.  June  22. 

rniHISwas  a  motion,  on  behalf  of  the  Defendants,  that  A  PlaintiflTis 
•^  an  order  referring  exceptions  to  the  answer  of  the  ^■om'fhrn^ 

Defendants  for  insufficiency  might  be  discharged.  cessity  ofsenr- 

IDC  an  order 
referring  ex- 
It  appeared,  from  the  affidavits,  that  the  order  in  ceptionstoan 

question  was  made  by  the  Vice-^Chancellor,  on  the  98 th  of  sufficiency  by* 

Marck  last:  that  on  the  following  day  the  relators'  solici-  immediately 

carrying  the 
tor  carried  in  the  exceptions  to  the  office  of  the  }yf  aster  order  into  the 

in  rotation,  and  applied  for  a  warrant  to  proceed  upon  Mwter'soflice, 
the  order  and  exceptions :  that  the  Master's  clerk  de-  for  a  warrant 
dined  to  grant  a  warrant  at  that  time,  in  consequence  of  ^q^^^qo 
the  Master  having  left  town  for  the  Easter  holidays,  but  notice  is  given 
said  that  on  the  12th  o(  April,  when  the  office  would  re-  fendant. 
4>pen»  he  would  grant  a  warrant  to  proceed :  that  a  war- 
rant was  accordingly  obtained  by  the  solicitor  on  the 
ISth  oi  April,  returnable  on  the  19th  of  the  same  month, 
being  the  earliest  return  he  could  obtain  :  that  the  war- 
rant was  served  on  the  Defendants*  solicitor  on  the  day 

on 
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1836.  on  which  it  was  issued ;  and  that  on  the  19th  of  Aprit^ 
the  Defendants'  solicitor  attended  before  the  Master 
and  objected  to  his  proceeding  upon  the  reference,  on 
the  double  ground  of  the  relators'  not  having  served 
the  order  of  reference  witliin  the  six  days  prescribed  by 
the  fifth  order,  and  of  their  having  allowed  more  than 
fourteen  days  to  elapse  from  the  date  of  the  order 
before  obtaining  the  report.  The  Master  having  sus- 
pended the  proceedings  until  the  opinion  of  the  Court 
should  be  taken,  the  present  motion  was  made. 

Mr.  Stuart,  in  support  of  the  application,  referred  to 
the  recent  decision  in  Taylor  v.  Harrison  (a),  which  was 
in  principle  identical  with  the  case  before  the  Court. 
The  order  was  not  served,  and  no  notice  was  given  to 
the  Defendants,  any  more  than  in  Taylor  v.  Harrison, 
of  the  existence  of  any  order  of  reference,  until  after 
the  six  days,  at  the  expiration  of  which  period,  by 
the  effect  of  the  fifth  of  Lord  Lyndhursfs  orders,  the 
Defendants  were  entitled  to  presume,  in  the  absence  of 
such  notice,  that  the  exceptions  had  been  abandoned, 
and  that  the  answer  was  to  be  deemed  sufiicient.  The 
carrying  in  the  order  of  reference  to  the  Master's  office 
did  not  give  the  Defendants  any  information,  and  ought 
not  in  fair  construction,  or  common  justice  to  deprive 
them  of  the  advantage  intended  to  be  secured  to  them 
by  the  fifth  order. 

Mr.  Willcodc,  for  the  relators,  contrd,  submitted  that 
there  was  this  clear  and  material  dbttnction  between  the 
two  cases,  that  whereas,  in  Taylor  v.  Harrison  nothing 
whatever  had  been  done  by  the  party  towards  prosecut- 
ing the  order  he  had  obtained,  the  relators  here  had 
immediately  carried  the  order  into  the  Master's  office 

and 
(6)  Page  974.  tt^rd. 
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and  done  all  that  was  in  their  power  with  a  view  to        18S6. 
prosecute  it  regularly  and  with  effect.  They  ought  not  to    ^ttobwey- 
suffer  for  the  absence  of  the  Master,  or  by  the  accidental      Gsnsbal 
circumstance  of  the  intervention  of  the  holidays  which        Clack. 
had  prevented  the  steps  taken  by  them  from  being  ef* 
fective.   The  order  of  reference  was  perfect  in  itself,  and 
did  not  prescribe  service  with  a  view  to  its  completion. 
Neither  the  language,  nor  the  spirit  of  Lord  Lfftidhursts 
orders  required  more  from  the  party  referring  exceptions 
than  that  he  should  take  some  subsequent  proceeding 
for  the  purpose  of  giving  eflect  to  the  reference.     Here 
the  relators  had  instantly  put  the  order  in  the  course 
in  which   it  could   be  most    expeditiously  executed. 
Nothing  further  remained  to  be  done  between  the  time 
of  obtaining  the  reference  and  the  service  of  the  war- 
rant; and  the  warrant  was  served  on  the  12th  of  Aprily 
the  very  earliest  day  on  which  it  could  be  issued. 

The  Lord  Chancellor. 

This  case  difiers  in  some  degree  from  the  one  I  lately 
decided  of  Taylor  v.  Harrison^  inasmuch  aain  Taylor  v, 
Harrison  the  party  obtaining  the  order  had  subsequently 
taken  no  step  whatever.  I  was  there  of  opinion  that 
upon  the  construction  of  the  fifth  order,  it  was  imperative 
upon  the  Plaintiff  to  do  certain  acts  within  a  certain 
time,  and,  in  the  event  of  failure,  that  a  certain  benefit 
should  accrue  to  the  opposite  party.  If  the  Plaintiff 
does  not,  within  a  period  of  not  less  than  eight,  nor 
more  than  fourteen  days  after  delivering  his  excepdons 
to  an  answer,  proceed  to  refer  them,  or  if  having  referred 
them  within  that  period,  he  does  not  follow  them  up  by 
obtaining  the  Master's  report  within  a  fortnight,  the 
exceptions  in  the  one  case  •*-  the  order  of  reference 
in  the  other  — *  must  be  considered  as  abandonedi  and 
the  answer  taken  to  be  sufficient 

Id 
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In  the  present  case  it  appears  that  Ae  rdaton  ob-^ 
tained  the  order  on  the  28th  of  Mmeh^  and  on  ihe  fbk 
lowing  day  carried  it  into  the  MaBter^a>off  oe;  but  notfamg 
more  was  done  upon  it»  and  no  oonnmnioalioR  was 
made  to  the  Defenchmta  nntil  the  12th  of  Aprils  inoonae* 
quence,  a»  it  is  said,  of  infimnation  stated  to  have  been 
reeeived  in  the  office.  I  am  of  opiniott  that  tlie  relatara 
in  this  case  have  not  diewn  any  sufficient  reaaon  to  die 
Court  why  they  have  not  done  what  I  eonoetve  they 
were  bound  to  do,  namely,  to  serve  the  order  of  refer- 
ence within  the  six  days  specified  in  the  fifth  order; 
and  that  having  failed  to  do  so,  they  have  now  lost  the 
opportunity  of  pnoeeeding  with  their  own  exceptions* 


June  S2. 


WATKIN  V.  PARKER. 


The  Lord 
Chancellor 
has  DO  au- 
thority under 
the  1  fF.4. 
c.  36.  «.  1 5. 
rule  serenthy 
to  make  an 
order  on  the 
application  of 
a  Plaintiff;  that 
a  solicitor 
shall  be 
assigned  to 
the  Defendant 
to  put  in  his 
answer,  and 
that  the  costs 
of  his  con- 
tempt shall 
be  taxed  and 
paid  out  of 
the  suitors* 
fund. 


T^R.  STINTON,  on  behalf  of  the  Plaintiff  in  this 
suit,  moved,  on  a  report  of  the  Master  made 
under  the  1  W.  4.  c.  36.  sect  15.  rule  sixth,  that  a  soli- 
citor might  be  assigned  to  the  Defendant  to  put  in  her 
answer,  and  that  the  costs  of  her  contempt  might  be 
taxed,  and  that  on  such  costs  being  paid  to  the  PlaintifF^s 
solicitor  out  of  the  suitors'  fund,  the  Defendant  might  be 
forthwith  discharged  out  of  the  custody  of  the  warden 
of  the  Fleet.  He  contended  that  the  e^ct  of  the  sixth 
and  seventh  of  the  rules  taken  together,  was  to  give  the 
Court  authority  to  make  the  order  now  sought. 

Mr.  Blmt^  for  the  solicitor  to  the  suitors'  fhnd,'  sub- 
mitted that  the  provisions  of  the  act  itt  question  wiere 
intended  for  the  benefit  of  defendants  only,  and  if  the 
Defendant  here  did  not  choose  to  take  advantage  of  them, 
the  PlainUff  had  no  right  to  interfere :  his  cmly  course  ^as  ' 

to 
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to  proceed  to  take  the  bill  pro  confesso  in  the  ordinary  lM6h 
way.  The  regular  practice  was,  after  the  answer  was 
put  in,  and  upon  producing  the  certificate  of  the  warden 
of  the  Fket^  for  the  Defendant  to  apply  for,  and  the  Court 
to  make,  an  order  in  the  manner  directed  by  the  seventh 
rule*  Of  laie»  indeed,  several  orders  of  this  kind  bad  betit 
made  on  tbe  applioatioa  o£  plaintifis^  without  tbfi  Lord 
Chancellor's' attenfeioa  having  been  particularly  ealled  to 
the  subject ;  but  this  practice  was  of  very  recent  iotro- 
duction;  it  bad  been  expressly  disapproved  by  Lord 
Brougham^  and  had  never  iieoeivod  the  deliberate  sado- 
tion  of  th«  Court. 

TJie  Lord  Chancellob. 

The  provisions  contained  in  the  seventh  rule  must 
plainly  be  considered  as  equally  applicable  to  proceed^ 
ings  which  have  taken  place  under  the  authority  of  the 
sixth.  Now  the  seventh  is  a  rule  which  is  entirely  framed 
for  the  relief  of  defendants,  and  with  which  plaintifis  have 
no  concern  whatever.  The  course  is,  that  the  Master 
shall  visit  and  make  his  report ;  and  the  Court  is  then 
authorised  to  direct  payment  of  the  costs  of  the  con^ 
tempt  out  of  the  suitors'  fund,  and,  on  the  contempt 
being  cleared,  the  Defendant  is  entitled  to  apply  for  his 
discharge.  If,  however,  he  chooses  to  say,  notwith- 
standing, that  he  prefers  remaining  in  contempt,  the 
rights  of  the  plaintiffs  are  fully  satisfied  by  having  the 
defendant's  person  in  custody.  It  is  fit  that  the  irre- 
gular practice  alleged  to  have  recently  crept  in  should 
be  put  a  stop  to ;  and  the  present  application  must  be 
refused. 


57« 
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July  2. 

The  Lord 
Chancellor 
has  no  juris* 
diction  to 
hear,  on  the 
minutes,  a 
decree  made 
bj  himself 
as  Master 
of  the  Rolls. 


REECE  v»  REECE* 

^T^HIS  cause  was  heard  and  decided  by  the  present 
Lord  Chancellor  when  Master  of  the  Rolls ;  but  the 
parties  were  unable  to  agree  as  to  the  terms  in  which 
the  decree  should  be  drawn  up. 

Mr.  £r.  fVigram  now  applied,  on  behalf  of  some  of 
the  parties,  for  leave  to  set  the  cause  down  before  the 
Lord  Chancellor  to  be  spoken  to  on  the  minutes,  ob- 
serving that  it  was  extremely  desirable  that  the  minutes 
should  be  discussed  before  the  same  judge  who  had 
pronounced  the  decree. 

Tie  Lord  Chancellor  said,  that  except  by  way  of 
appeal,  he  had  no  jurisdiction  to  alter  or  vary  a  decree 
made  at  the  Rolls;  and  that  the  circumstance  that  he 
was  himself  the  judge  by  whom  the  decree  at  the  Rolls 
had  been  pronounced  did  not  make  any  diflference. 
Unless,  therefore,  all  parties  concurred  in  the  present 
application,  it  would  be  necessary  to  have  the  cause  set 
down  again  at  the  Rolls  and  regularly  reheard. 
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1836. 


KAY  V.  MARSHALL.  *"•»"••«• 

rpHE  bill  in  substance  stated,  that  in  the  year  1824  The  Court 

•*•   the  Plaintiff  invented  new  and  improved  machinery  JJ^  purpose 

for  preparing  and  spinning  flax,  hemp,  and  other  fibrous  ^|[^^^^|'[5it^^^ 

substances  by  power,  and  that  he  obtained  his  Majesty's  a  Dlaintiff's 

letters  patent,  dated  the  26th  of  Juli/  1825,  granting  to  J^l^nTefof 

him,  his  executors,  administrators,  and  assigns,  the  sole  an  inven- 

and  exclusive  right  and  privilege  of  making,  using,  ex-  order^upoQ"* 

ercisinir,  and  vending  his  said  invention  in  England  for  demurrer, 

«^  rriii-iiL  rt   directing  the 

the  period  of  fourteen  years.     1  he  bill  then  set  forth  bill  to  be 

the  letters  patent  at  large,  and  staled  that  it  was  thereby  [^jJ^^^TtoThe 

among    other   things    provided,    that   if  the    Plaintiff  plaintiff  to 

should  not  particularly  describe  and  ascertain  the  na-  action!"* 

ture  of  his  invention,  and  in  what  manner  the  same  was    ,  Where  the 

to  be  performed,  by  an  instrument  in  writing  under  his  that^the^phun- 

hand  and  seal,  and  cause  the  same  to  be  enrolled  as  ^'^ « the 

therein  mentioned,   the  letters  patent   should  become  an  invention, 

void,  as  by  the  said  letters  patent,  or  the  exemplification  ^^l^^^  ^^^ 

thereof  when  produced,  would  appear.  rally,  but  re- 

ferring for 
greater  cer- 
The  bill  further  stated  that  by  an  instrument  in  writing  ^i^\y  to  a 

or  specification  under  his  hand  and  seal,  dated  the  26th  in  which  it  is 

or  July  1825  and  duly  enrolled,  the  Plaintiff,  in  pursu-  ^J^^^^^^^^ 

ance  of  the  proviso  contained  in  the  letters  patent,  parti-  large,  and 

cularly  set  forth  described  and  ascertained  the  nature  of  JhafSe  phiin- 

his  invention  and  its  several  parts,  and  in  what  manner  the  tiff  has  been 

same  was  to  be  performed ;  and  that  he  thereby  declared  i^  the°«Su- 

that  what  he  claimed  as  his  invention  in  respect  of  new  "▼«  enjoy- 

1.  r  •        A         1  1      t        /•!  mentofsuch 

machmery  for  preparmg  flax,  hemp,  and  other  fibrous  patent,  and 

substances  has  established 
his  legal  title 
by  repeated 

actions,  a  general  demurrer  on  the  ground  of  the  invalidity  of  the  patent  as  stated 

ia  the  bill  will  be  overruled. 

Vol.  I.  C  c 
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substances  were  the  macerating  Tessels,  marked  (B.)  in 
the  drawing  annexed  to  the  specification,  and  the  trough 
of  water,  marked  (C.)  in  such  drawing,  and  that  what  he 
claimed  as  his  inrention  in  respect  of  improved  ma- 
chinery for  spinning  flax,  hemp,  and  other  fibrous  sub- 
stances was  the  wooden  or  other  trough,  marked  (D.) 
m  the  drawing,  for  holding  the  roTings  when  taken 
from  the  macerating  vessels,  and  the  placing  of  the 
retaining  rollers  (e.  e.)  and  the  drawing  rollers  (c  c) 
nearer  to  each  other  than  they  had  ever  before  been 
placed,  say  within  two  and  a  half  inches  of  each  other^ 
for  the  purpose  aforesaid,  as  by  the  specification  to 
which  the  Plaintiff  referred  would  appear. 


That  in  the  process  of  spinning  flax  by  power,  the 
skein  of  flax,  commonly  called  a  roving,  is  drawn  out 
or  elongated,  immediately  before  its  being  spun,  by 
means  of  drawing  and  retaining  rollers,  the  drawing 
rollers  moving  at  a  greater  velocity  than  the  retaining 
rollers ;  and  that  in  the  machinery  for  spinning  flax  by 
power  commonly  in  use  prior  to  the  Plaintiff's  inven- 
tion, the  drawing  and  retaining  rollers  were  placed  at  a 
distance  of  from  twelve,  to  twenty  inches,  or  there- 
abouts, firom  each  other,  such  distance  being  r^ulated 
by  the  length  of  the  staple  or  fibre  of  the  flax ;  and  that 
such  machinery  was  not  adapted  to  the  spinning  of  flax 
in  a  wet  or  macerated  state,  by  reason  that  wet  or  ma- 
cerated flax  could  not,  when  the  rollers  were  placed  at 
the  distance  of  the  ordinary  length  of  the  staple^  be 
drawn  out  or  elongated  to  the  requisite  degree  of  fine- 
ness without  breaking.  That  the  Plaintiff,  after  many 
experiments,  discovered  that  by  a  new  combination  of 
the  drawing  and  retaining  rollers,  that  is  to  say,  by 
placing  the  drawing  rollers  at  a  distance  of  two  and  a 
half  inches  only  from  the  retaining  rollers,  the  skein  of 
flax  or  roving  might  be  drawn  out  and  spun  in  a  wet  or 

macerated 
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intcerated  state;  and  that  when  drawn  out  and  spun  in  ^  1836. 
such  prepared  states  a  thread  of  a  much  finer  and 
stronger  texture  could  be  produced  than  could  be  pro- 
duced from  the  skein  or  roving  drawn  and  spun  with 
the  machinery  and  according  to  the  method  in  use 
prior  to  the  Plaintiff's  invention;  and  the  Plaintiff 
having  made  this  discovery,  and  having  contrived  ma- 
chinery more  convenient  for  pceparing  flax  by  m»- 
ceradng  or  wetting  the  same  than  any  theretofore  in 
use^  and  having  also  invented  new  and  improved  ma- 
chinery for  spinning  flax  in  such  prepared  state^  con- 
structed on  the  principle  of  such  new  combination  of 
the  rollers,  he  applied  for  and  obtained  the  aforesaid 
letters  patent,  applicable  as  well  to  his  improved  method 
of  preparing  flax,  as  to  his  improved  machinery  for 
spinning  flax  when  so  prepared. 

That  by  reason  of  improvements  made  in  the  pre- 
paration of  flax  subsequently  to  the  date  of  the  Plaintiff's 
letters  patent,  the  process  of  macerating  flax  in  the 
mode  described  in  his  specification,  had  become  alto* 
gether,  or  in  a  considerable  degree,  unnecessary;  but 
his  improved  machinery  for  drawing  and  spinning  flax 
continued  to  be  used  to  a  great  extent  and  with  great 
advantage.  That  the  Plaintiff's  invention  of  machinery 
for  spinning  flax  by  means  of  placing  the  drawing  rollers 
within  the  said  short  distance  from  the  retaining  rollers, 
was  a  new  invention,  and  one  of  great  public  utility, 
and  that  by  means  thereof  flax  could  be  spun  into  a 
thread  of  a  much  finer  and  stronger  texture  than  by  the 
old  method;  and  that,  since  the  promulgation  of  the 
Plaintiff's  invention,  machinery  made  upon  the  prin- 
ciple of  that  invention  had  been  substituted  for  the 
machinery  formerly  in  use,  and  great  profit  had  been 
derived  from  the  use  of  such  new  and  improved  ma- 
chinery. 

C  c  2  That 
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1836.  That  the  patent  granted  to  the  Plaintiff  was  a  valid 

^  j^  patent,  and  still  in  full  force;  but  that,  nevertheless,  the 

V.  Defendants  had,  without  his  license  or  authority,  and  in 

Mamhall,  violation  of  his  exclusive  right  to  the  benefit  of  hb 
inventbn,  caused  great  quantities  of  new  and  improved 
machinery  for  spinning  flax  to  be  constructed  upon  the 
principle  of  the  Plaintiff's  invention,  and  had  used,  and 
continued  to  use  the  same  in  their  spinning  mills,  with- 
out making  any  compensation  to  the  Plaintiff  for  the 
use  thereof.  That  since  the  Plaintiff  obtained  his  pa- 
tent, new  machinery  had  been  introduced  into  the  De- 
fendants' mills,  constructed  on  the  principle  of  the 
Plaintiff's  invention,  especially  with  r^ard  to  the  po- 
sition of  the  retaining  and  drawing  rollers,  that  is  to 
say,  upon  the  principle  of  placing  the  retaining  and 
drawing  rollers  nearer  to  each  other,  and  within  such 
short  distance  as  aforesaid ;  and  that  the  said  principle 
was  and  is  a  material  part  of  the  invention  in  respect  of 
which  such  patent  was  granted.  That  the  Plaintiff  had 
brought  many  actions  at  law  against  parties  infringing 
his  patent,  who  had  all  submitted  and  paid  him  da- 
mages ;  and  that  many  others  had  submitted  and  paid 
him  damages  without  having  been  sued;  and  that  in 
particular  he  had  brought  an  action  against  one  WtUiam 
Benshaw  for  infringing  his  patent,  and  had  recovered  a 
verdict  for  damages,  and  thereby  established  the  validity 
of  his  patent. 

The  bill  charged  that  lOs.  per  spindle  was  less  than 
the  amount  of  profit  which  the  Defendants  had  derived 
from  the  use  of  the  Plaintiff's  invention.  That  the 
Defendants  ought  to  set  forth  an  account  of  the  number 
of  spindles  used,  and  the  quantity  of  flax  spun  by  them, 
by  means  of  machinery  constructed  on  the  principle  of 
the  Plaintiff's  invention,  and  also  of  the  profits  derived 
by  them  from  the  use  of  such  machinery.    That  the 

profits 
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profits  of  the  Defendants  in  their  business  of  flax  spin-     ^  1836. 

ners  had  been  greatly  increased  by  the  use  of  the  said 

invention  in  their  machinery  for  drawing  and  spinning 

flax ;  and  so  it  would  appear,  if  the  Defendants  would 

set  forth  comparative  accounts  of  the  profits  made  by 

them  for  drawing  and  spinning  flax,  since  their  use  of 

the  said  invention,  and  the  profits  made  by  them  in  an 

equal  number  of  years  before  the  introduction  of  the 

same  into  their  machinery. 

The  bill  prayed  that  the  Defendants  might  be  re- 
strained from  all  further  infiringement  of  the  PlaintiiF's 
patent,  and  that  they  might  account  for  the  profits  de- 
rived from  the  use  of  the  Plaintiff's  invention  in  the 
spinning  of  flax. 

The  Defendants  having  put  in  a  general  demurrer  to 
the  bill  for  want  of  equity,  the  Vice-Chancellor,  after 
hearing  the  demurrer  argued,  made  an  order  directing  it 
to  stand  over,  with  liberty  for  the  Plaintiff  to  bring  such 
action  as  he  might  be  advised. 

From  this  order  the  Plaintiff  appealed. 

Sir  F.  Pollock^  Mr.  Kinderdej^,  and  Mr.  Booths  for 
the  Plaintiff. 

The  order  appealed  from  is  entirely  without  prece- 
dent, and  is  opposed  to  every  principle  on  which  the 
Court  deals  with  questions  raised  upon  demurrer.  The 
Court  never,  on  a  speculation,  sends  matters,  which  are 
not  strictly  and  regularly  before  it,  to  be  determined  in 
a  court  of  law.  In  this  stage  of  the  cause,  his  Honor 
was  bound  to  assume  that  every  fact  specifically  alleged 
in  the  bill  was  true,  and  upon  that  assumption  to  decide 
whether  or  not  the  Plaintiff  was  entitled  to  the  relief 
which  he  asked.  li^  upon  the  allegations  on  the  record, 
Cc  3  his 
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18S6.  his  Honor  entertained  doubts  wilh  respect  lo  the  iralidic^ 
of  die  patent^  he  might  have  aent  a  case^  as  has  frequently 
been  donetfor  the  opinion  of  a  conrtof  hiw^  hot  wheve^ 
as  in  the  present  histenoe,  the  Plaintiff  has  stated  sucb 
ftcts  as,  if  taken  for  granted,  kave  no  doabe  that  tlie 
patent  is  now  a  valid  and  subsisting  patent,  and  a 
demurrer  ia  filed,  the  Court  »  not  justified  in  refiising 
credit  to  that  statement  and  making  an  order,  the  ellect 
of  which  will  be  to  suspend  the  progress  of  the  suit 
indefinitely,  and  to  impose  on  the  Plaindff,  befi>re  he 
can  take  any  further  proceedings  hi  the  cause,  the  obli- 
gation of  establishing  before  a  jury  the  very  facts  which 
the  demurrer  has  admitted  to  be  true.  If,  upon  the  re-^ 
suit  of  an  action,  the  cause  were  again  set  down,  in  order 
that  the  demurrer  might  be  finally  disposed  of  ao^- 
cordingly,  the  consequence  would  be  that  the  Court 
might  be  deciding  the  demurrer  upon  matter  not  only 
not  appearing  on  the  record,  but  wholly  inconsistent 
with  it 

The  bill,  after  stating  the  invention  by  the  PlamtiS' 
of  the  improved  machinery,  and  setting  forth  the  letters 
patent  obtained  for  it,  proceeds  to  allege  that,  in  pur- 
suance of  the  proviso  contained  in  those  letters,  the 
Plaintiff  in  a  specification  duly  enrolled,  particularly 
set  forth,  described  and  ascertained  the  nature  of  his 
invention  and  its  several  parts,  and  in  what  Bianner  the 
same  was  to  be  performed,  and  that  in  such  specification 
he  also  declared  what  it  was  he  claimed  as  his  inven- 
tion, in  the  manner  stated  in  the  bill,  and  reference  is 
made  for  greater  certainty  to  the  specification.  The 
bill  further  states  that  the  Plaintiff  has  continued  in  the 
enjoyment  of  this  patent  ever  since  the  year  1825,  when 
the  patent  was  granted ;  and  that  he  has  brought  several 
actions  against  persons  who  have  infringed  it,  in  which 
actions  he  has  recovered  damages;  and  that  by  the  re- 
sult 
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suit  of  those  actions  he  has  fully  succeeded  in  est^r       1SS6. 
blisfaing  the  validity  of  his  title  at  law. 

The  Vice-Chancellor  conceived  that  the  patent,  as 
stated  in  the  bill  was  bad  upon  the  face  of  it,  either  be- 
cause the  invention  claimed  was  not  one  fpr  which  a 
good  patent  could  be  granted,  or  because  the  descrip- 
tion of  it  given  in  the  specification  was  vague  and  de- 
fective; and,  with  reference  to  die  latter  point,  he  lai4 
great  stress  upon  that  passage  in  the  bill,  where  the 
PJainti£^  speaking  of  his  claim  as  declared  in  the  speci- 
fication, states  that  one  p^rt  of  his  invention  consists 
**  in  the  placing  the  retaining  and  drawing  rollers 
nearer  to  each  other  dian  they  had  ever  before  been 
placed,  say  within  two  and  a  half  inches  i^  each  other/* 
The  last  expression  he  considered  as  equivalent  to 
'*  about "  or  <<  perhaps ''  two  and  a  half  inches,  and  as 
much  too  loose  and  uncertain  to  constitute  a  good  de- 
scription in  the  specification  of  a  patent  His  Honor^ 
however,  was  mistaken  in  supposing  that  the  passage 
adverted  to  was  a  description  of  the  invention  at  alL 
In  point  of  fact,  it  is  nothing  more  than  what  is  called 
the  claim,  being  a  statement,  introduced  for  the  sake  of 
clearness,  of  the  several  particulars  which  the  patentee 
considers  as  his  invention,  but  forming  no  part  of  that 
description  which  is  the  essence  of  the  specification. 
For  aught  that  appears,  the  specification  itself  with  the 
annexed  drawing,  had  it  been  examined  by  the  Court 
(and  the  Plaintiff  expressly  refers  to  it,  and  thereby 
incorporates  it  in  his  bill),  would  have  removed  all 
doubt  or  ambiguity  on  the  subject,  supposing  any  to 
exist  But  in  truth  the  description  is  suflSciently  pre- 
cise; for  ir  the  expression  '*  say  within  two  and  a  half 
inches''  has  any  qualifying  efiect  at  all,  it  merely  limits 
impliedly  the  range  to  half  an  inch  on  either  side  of  the 
specified  distance;  and  in  a  subsequent  passage  the 
C  c  4  two 
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1836.        two  and  a  half  inches  are  stated  as  the  proper  dtstaace, 

^      '      without  any  such  qualification. 
Kay 

V. 

Massuall.  This  is  not  a  case  in  which  the  legal  right  k  new  or 
doubtful.  The  patent  has  existed  for  upwards  of  ten 
years,  and  during  that  period  the  plaintiff  has  esta- 
blished  its  validity  by  the  verdict  of  a  jury  upon  a  trial 
at  law.  Under  such  circumstances,  whatever  doubts  the 
Court  might  have  entertained,  if  the  patent  were  recent, 
and  there  had  not  been  a  long  enjoyment  under  it,  the 
Court  will  feel  itself  bound  to  give  effect  to  the  legal 
title,  and  will  therefore  overrule  the  demurrer. 

Mr.  Barber,  Mr.  JVigramf  and  Mr.  R.  Atkinson^  for 
the  demurrer. 

There  is  no  principle  to  prevent  the  Court  from 
doing  that  upon  demurrer  which  the  Court  might  have 
done  at  the  hearing,  provided  the  ends  of  substantial 
justice  are  thereby  promoted.  It  is  not  denied  that  the 
Court  has  often,  on  demurrer,  directed  a  case  to  be 
stated  for  the  opinion  of  a  court  of  law,  although  such 
a  proceeding,  equally  with  the  course  here  taken,  has 
the  effect  of  suspending  the  decision  of  the  demurrer, 
and  virtually  transferring  it  to  another  tribunal.  The 
Vice-Chancellor  thought  that,  in  strictness,  the  demurrer 
ought  to  be  allowed ;  but  having  regard  to  the  time  for 
which  the  patent  had  been  enjoyed,  he  was  willing  to 
give  the  Plaintiff  an  opportunity,  if  he  could,  of  making 
out  his  title  at  law,  as  a  foundation  for  subsequently 
obtaining  the  equitable  assistance  of  the  Court;  and 
he  retained  the  bill,  with  liberty  to  the  Plaintiff  to  bring 
an  action,  according  to  the  course  taken  in  The  Duke 
of  Norfolk  V.  Myers,  {a)  So  far  from  being  a  hardship, 
therefore,  on  the  Plaintiff,  the  order  appealed  against 
was  really  an  indulgence. 

Upon 
(a)  4  Mad.  S3. 
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Upon  the  face  of  the  bill,  the  patent  is  good  for  1836. 
nothing.  One  part  of  it,  the  process  for  macerating 
the  flax,  has  avowedly  been  long  since  superseded ;  and 
the  rest,  which  relates  to  the  alleged  improvement  in 
the  machinery  for  spinning  the  flax  when  so  macerated, 
is  of  a  nature  which  is  not  capable  of  being  the  subject 
of  a  valid  patent.  The  placing  of  the  drawing  and 
retaining  rollers  a  few  inches  nearer  to  each  other  than 
heretofore  ^- such  diminished  distance  being  found  to 
answer  better  when  the  flax  is  in  a  macerated  state  —  is 
neither  a  new  process  nor  the  new  application  of  a 
principle.  It  is  no  more  than  the  adaptation  of  the  old 
machinery  so  as  to  suit  the  altered  state  of  the  material 
which  is  manufactured;  and  the  proper  distance  must 
be  always  regulated  by  the  degree  of  maceration  given 
to  the  flax,  and  the  length  of  its  fibres  and  can  only  be 
ascertained  by  experience.  There  cannot  be  a  valid 
patent  for  old  machinery  to  be  applied  to  a  new  pur- 
pose ;  BouUon  and  Watt  v.  Btdl.  (a) 

Even,  if  a  valid  patent  could  be  granted  for  such  an 
adaptation  of  the  rollers,  this  patent  is  vitiated  by  the 
defectiveness  of  the  specification.  It  is  not  enough 
that  the  invention  should  be  original  —  the  specification 
must  also  describe  it  correctly,  and  with  precision; 
HiU  V.  Thompson  {b) ;  and  any  vagueness  or  obscurity 
in  the  description  contained  in  the  specification  is  fatal ; 
TTie  King  v.  Wheeler,  (c)  And  the  same  consequence 
follows^  if  the  specification  purports  to  include  with 
what  is  really  original  something  which  is  not  new,  or 
not  properly  the  subject  of  a  patent;  The  King  v. 
Else  (J),  Bnmton  v.  Hawkes  (0>  Campion  v.  Betyon.  [g) 

The 

{a)  Davie*  on  Pat.  168.  SH.         (d)  11  Eaii.l09.n. 

(b)  5  Mer.  6S«.  ig)  3  ^rod.  *  Bmg.  5. 

(c)  2B.^Jld.Si5. 
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1BS6.  The  dcaciiptioa  eoDtained  in  thk  q>ecifiGatioii,  where  ic 
profietses  to  describe  the  distance  between  die  Tolleri»  is 
extremely  loose  and  inaccurate;  and  it  is  impo^ible 
{com  k  to  conjectarei  far  less  to  states  what  are  tlie 
liButs,  with  reference  to  the  distance  of  the  rollers, 
wiliiio  which  a  stranger  could  not  go  without  riolating 
the  privilege  claimed  by  the  Plaintiflfl 

Independently  of  the  objection  arising  from  the  de- 
fective nature  of  the  specification,  the  Plaintiff  does  not 
stale  his  title  with  sufficient  certainty ;  he  was  bound  to 
set  out  the  specification  fully,  instead  of  contenting  him- 
self with  a  mere  allegation  that  it  sufficiently  described 
the  nature  of  his  invention,  and  referring  to  it  for  greater 
certainty.  The  rule  is,  that  a  Plaintiff  roust,  ou  the 
face  of  his  bill,  state  a  case  which  will  justify  the  Court 
in  giving  him  rdUef.  It  is  not  enough,  therefore,  for  the 
Pjbitttiff  to  allege  generally  that  he  has  in  him  a  good 
and  sufficient  title :  be  must  state  distinctly  the  exact 
nature  of  that  title,  and  the  particular  steps  by  which 
he  has  acquired  it;  otherwise  his  bill  will  be  demurrable. 
East  India  Company  v.  Hen€kman{a\  Cresset  v.  MU* 
ton  (ft),  Syoes  v.  Bj/ves  {c\  Kemp  v.  Pryor  (rf),  Mayor  ^ 
London  v.  heey  (e),  Jones  v.  Jon^  (g),  Frietas  v.  Dos 
Santos,  {h) 

The  discovery  sought  is  most  vexatious  and  oppres* 
sive,  for  it  involves  the  necessity  of  setting  out  cora- 
fMirative  statements  of  the  accounts  of  a  vast  manufac- 
turing establishment  for  a  long  series  of  years.  The 
Defendants  have  offered  to  put  in  a  full  answer  to 
all  the  allegations  and  chains  in  the  bill,  and  to  give 

every 

{a)  1  Vm.  juo.  SS7*  (e)  S  Va.  S98. 

lb)  Jr«dr.449.  (g)  5  Mer.  161. 

(c)  Z  Vet.  345.  ih)  lY.^J.  57*. 
(rf)  7  r(P#.237. 
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every  racility  to  the  Plahitiff  for  trying  the  ralidhy  of       16S6. 
his  patent  at  law. 

Sir  F.  PoUockj  in  reply. 


The  LoBj>  Chancellor.  Feb.  i. 

The  bai  states  that  the  Plaintiff  has  obtained  a  patent 
for  a  new  and  improved  madiinery  for  fireparing  and 
spinning  flax,  hemp,  and  other  fibrons  substances,  and 
thart  in  his  specification  duly  emroHed,  he  set  forth  -de- 
scribed  and  ascertained  the  nature  of  his  said  invention, 
and  the  several  parts  thereof  and  by  what  means  the 
same  was  to  be  performed.  This  is  aU  that  the  bill  states 
of  the  specification.  Upon  Ae  face  of  his  bill,  therefore^ 
be  alleges,  that  he  did  by  his  specification  do  all  that 
his  patent  required  him  to  do,  namely,  describe  and 
ascertain  the  nature  of  the  invention,  and  in  what  man- 
ner the  same  was  to  be  performed.  What  follows  is 
merely  the  claim,  not  intended  to  be  any  description  of 
the  meesis  by  which  the  invention  is  to  be  peiformed, 
but  introduced  for  the  security  of  the  patentee,  that  he 
may  not  be  supposed  to  claim  more  than  what  he  can 
support  as  an  invention.  It  is  'introduced  lest  in  de- 
scribing and  ascertaining  the  nature  of  his  invention, 
and  by  what  means  the  same  is  to  be  performed  (par« 
ticularly  in  the  case  of  a.patent  for  an  improvement),  the 
patentee  should  have  inadvertently  described  something 
which  is  not  new  in  order  to  render  his  description  of  the 
improvement  intelligible*  The  claim  is  not  intended  to 
aid  the  .description,  bnt  to  ascertain  the  extent  of  what  is 
daimed  as  new.  It  is  notto  be  looked  to  as  the  means  of 
making  a  machine  according  to  the  patentee's  improve- 
ments. If,  therefore,  the  specification,  as  containing  the 
description,  be  sufficiently  precise,  it  cannot  be  of  any 

consequence 
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18S6*       coniequeoce  that  expressions  are  used  in  the  cUim 

^"^^C^     which  would  be  too  general  if  they  professed  to  be  part 

V.  of  the  description. 

Masshaix. 

In  the  present  case  the  Plaintiff  allq;es  that  he  has 
before  explained  the  means  by  which  his  inventicm  was 
to  be  performed ;  and  the  Defendant,  by  demurringt 
admits  this  statement  to  be  true.  The  Plaintiff  then 
states  that  he  claims  his  invention  in  respect  of  new  ma- 
chinery for  preparing  the  flax  to  be  as  he  there  states  — 
a  part  of  the  patent  which  is  not  in  question;  and  that 
what  he  claims  as  his  invention  in  respect  of  improved 
machinery  for  spinning  hemp,  flax,  and  other  fibrous 
substances,  is  **  the  wooden  or  other  trough,  marked 
(D.)  in  the  drawing,  for  holding  the  rovings  whea 
taken  from  the  macerating  vessels,  and  the  placing  of 
the  retaining  rollers  and  the  drawing  rollers  nearer  to 
each  other  than  they  had  ever  before  been  placed,  say 
within  two  and  a  half  inches  of  each  other,  for  the  pur- 
pose aforesaid/' 

From  what  I  have  already  stated,  it  is  not  necessary 
for  me  to  say  much  upon  the  construction  to  be  put 
upon  these  words ;  the  sufiiciency  of  the  description 
not  being  in  my  opinion  to  be  looked  for  in  this  place, 
and  the  Plaintiff  ailing  that  he  has  before  fully  de- 
cribed  the  means  by  which  his  invention  is  to  be 
performed.  Were  it  necessary  for  me  to  express  an 
opinion  upon  these  words,  I  should  probably  be  of 
opinion  that  their  true  meaning  was,  that  by  means 
of  the  invention,  the  rollers  might  be  brought  within 
two  and  a  half  inches  of  each  other.  The  ckim  is  for 
the  means  of  approximating  them;  and  the  degree 
attained  is  stated  to  be  two  and  a  half  inches,  and 
the  Plaintiff  afterwards  states  that  to  be  the  exact  dis- 
tance. 

It 
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It  b  to  be  observed  that  the  claim  consists  of  two  1886. 
parts,  the  process  for  maceration,  and  the  improved 
machinery  for  spinning  the  macerated  substance.  The 
bill  then  alleges  that,  prior  to  the  Plaintiff's  invention, 
the  space  between  the  rollers  had  been  r^^ulated  by 
the  length  of  the  fibre,  and  that  they  had,  therefore, 
been  placed  at  the  distance  of  from  twelve  to  twenty 
inches,  but  that  by  a  new  combination  of  the  drawing 
and  retaining  rollers  he  has  discovered  the  means  of  spin- 
ning flax  at  the  distance  of  two  and  a  half  inches  only ; 
and  that  by  means  of  such  improvement,  a  better  sub- 
stance was  produced.  If  the  Plaintiff's  statement  had 
rested  here,  it  would  have  been  impossible^  upon  that 
statement,  to  raise  a  question  as  to  the  validity  of  his 
patent,  as  it  would  have  amounted  to  a  statement,  that 
whereas  in  all  machines  heretofore  used  the  rollers  were 
at  from  twelve  to  twenty  inches  apart  and  could  not  be 
approximated  —  the  length  of  the  fibre  regulating  the 
distance  —  the  Plaintiff  had  contrived  a  new  combin- 
ation of  the  rollers,  by  which  they  could  be  approximated 
to  two  and  a  half  inches.  It  would  then  have  appeared, 
that  this  object  had  been  attained  by  a  new  combina- 
tion of  the  rollers;  but  the  bill  goes  on  to  state,  that 
the  approximating  of  the  rollers  is  accomplished  by 
using  the  fibre  in  a  wet  state ;  and  it  is  therefore  said 
that  the  discovery,  in  fact,  consists  in  wetting  or  ma- 
cerating the  flax,  and  not  in  any  improvement  in  the 
machine,  the  distance  of  the  rollers  being  stated  to  de- 
pend upon  the  state  and  substance  of  the  flax,  and  to 
be  therefore  liable  to  variation  as  that  state  and  sub- 
stance shall  vary;  and  this  must  be  the  real  question 
upon  the  validity  of  the  patent  But  it  is  a  question 
which  has  been  open  ever  since  the  patent  was  ob- 
tained in  the  year  1825;  for  as  the  alteration  in  the 
spinning  machine  is  claimed  as  part  of  the  invention,  if 

such 
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snch  alteratioii  did  not  entitle  the  patentee  to  be  pro- 
tected in  the  ezclosive  benefit  derived  from  it,  the  whole 
patent  would  have  been  Toid.  The  bill  then  states, 
that  what  the  Plaintiff  so  daims  is  new  and  aeefid;  that 
he  has  been  in  the  ezclusire  enjojrment  of  the  privilege 
ever  since  the  year  1825 ;  that  he  has  brought  several 
actions  for  its  infringement ;  and  that  the  validity  of  his 
patent  has  been  established  at  law  in  those  actions. 

To  this  bill  the  Defendant  pat  in  a  general  demurrer, 
and  upon  the  argument  in  the  Court  below  the  Vice- 
Chancellor  ordered  tlie  demurrer  to  stand  over,  with 
liberty  to  the  Plaintiff  to  bring  an  action  to  try  the 
validity  of  the  patent.  No  instance  has  been  produced  of 
such  a  course  having  been  ever  taken  upon  a  demnrrar ; 
and  I  am  of  opinion  that,  however  beneficial  it  might  be 
in  the  result,  by  bringing  the  question  in  issue  to  a 
speedy  determination,  it  is  too  great  a  departure  from 
the  practice  of  the  Court,  and  too  inconsistent  with  tb« 
nature  of  the  quesdon  before  the  Court  upon  a  de- 
jnurrer,  to  be  supported. 

Upon  a  demurrer  no  question  of  fact  can  be  in 
issue;  the  question  being,  not  whether  the  Plaintiff  be 
entitled,  but  whether,  if  all  he  say  be  true,  he  is  enti- 
tled. Every  all^tion,  therefore,  however  false  in  fact, 
must  be  taken  to  be  true;  but  in  the  action,  the  ques- 
tion will  not  be^  what  legal  consequence  will  follow  a 
state  of  circumstances  such  as  the  bill  alleges,  but  what 
are  the  rights  of  the  parties  upon  a  state  of  circum- 
stances proved  to  exist,  and  which  may  be  totally  at 
variance  with  the  allegations  in  the  bill.  The  question 
being,  what  is  the  law  upon  on  admitted  state  of  factH 
it  would  not  be  according  to  the  course  of  the  Court  to 
send  such  a  question  to  a  jury ;  but  there  is  in  this  case 

the 
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the  additional  objection,  that  tke  facts  before  the  jury        1856. 

will  not  necessarily  be  the  same  as  are  stated  in  the 

bill.    It  is  no  answer  to  the  objection  to  say,  that  by 

the  modem  course  of  proceeding  at  law,  the  grounds 

upon  which  the  verdict  of  the  jury  has  proceeded  will 

appear  upon  the  record*    This  circumstance  may  no 

doubt  render  the  verdict  more  useful  in  ascertaining 

the  rights  of  the  parties;  but  it  may  still  leave  the 

question  quite  open,  as  to  what  is  the  result  in  law  of 

the  facts  stated  in  the  bill.     I  am,  therefore,  of  opinion 

that  the  order  appealed  from  cannot  stand. 

It  remains  to  be  considered,  whether  the  demurrer 
ought  to  have  been  allowed  or  overruled ;  and,  upon  this 
view  of  the  case,  I  must  assume  that  the  Vice-Chancellor 
thought  that  he  could  not  allow  the  demurrer;  and  in 
that  opinion  I  think  he  was  right. 

The  Plaintiff  alleges  diat  he  has  been  in  possession 
of  his  patent-right  for  ten  years,  and  that  he  has  within 
that  time  established  his  right  at  law.  The  equitable 
relief  flows  from  the  legal  title ;  and  the  question  is, 
whether,  upon  the  statements  in  the  bill,  the  Court  can 
take  upon  itself  to  decide  that  the  Plaintiff  has  no  legal 
title.  If  the  Plaintiff,  asking  for  equitable  relief  upon 
the  ground  of  a  legal  title,  states  upon  his  bill  a  tide 
which  cannot  be  supported  at  law,  the  Defendant  may 
take  advantage  of  it  by  demurrer ;  but  if  the  Plaintiff 
states  himself  to  stand  in  the  position  of  having  so  fiir 
established  his  title  at  law  as  to  give  him  at  least  aprimd 
facie  title,  this  Court  will  so  far  give  credit  to  snch  m* 
cumstances  as  to  afibrd  him  the  aid  of  its  jurisdiction 
until  the  suit  shall  be  in  such  a  state  as  to  call  upon 
the  Court  for  a  decision,  or  to'  direct  such  proceedings 
as  may  be  necessary  to  complete  the  investigation  of 
the  right  at  law. 

Many 
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1836.  Many  cases  were  cited  to  shew  that,  upon  demmrer, 

the  Court  inquires,  not  whether  the  Plaintiff  may  have  m 
title  from  the  facts  stated,  but  whether  he  has  staled  a 
good  title.  But  the  cases  which  stand  upon  legpd  titles 
differ  from  those  in  which  the  title  is  altogether  equita- 
ble. I^  for  instance,  a  plaintiff  comes  here  for  equitable 
relief^  after  he  has  established  hb  right  at  law  against 
the  defendant,  the  Court  will  not  withhold  its  assist- 
ance because  it  may  doubt  or  disapprove  the  decbion 
at  law. 

What  then  is  the  state  of  the  Plaintiff's  1^  right 
as  he  states  it  in  his  bill?  That  he  has  been  ia 
the  enjoyment  of  it  for  ten  years,  and  that  be  has,  in 
actions  against  others,  established  it  at  law.  There 
is,  therefore,  possession  of  a  considerable  duraticm, 
strengthened  by  the  verdict  obtained,  though  not 
thereby  conclusively  established  against  the  Defend- 
aiUs.  To  refuse  to  entertain  the  suit  would  be  to  de- 
prive the  Plaintiff  of  the  benefit  of  his  possession. 
In  BouUon  v.  BnU  (a)  Lord  Bosslyn  refused  to  dis- 
solve an  injunction,  although  the  Coart  of  Common 
Pleas  had  been  equally  divided  upon  the  validity  of 
the  patent.  There  had,  indeed,  been  long  possession 
in  that  case,  but  the  right  was  at  that  time  very  doubt- 
ful; and  Lord  Bossfyn  proceeded  upon  die  ground, 
that  he  would  not  disturb  the  possession.  In  Harmer 
V.  Plane  {b)  Lord  Eldan  acted  upon  the  same  prb- 
ciple,  and  said,  that  where  the  public  had  permitted  en* 
joymeut  under  a  patent  for  a  reasonably  long  time,  the 
Court  would  give  credit  to  the  patent  until  the  legal 
question  could  be  tried ;  and  he  therefore  granted  an 
injunction,  although  he  expressed  great  doubt  as  to  the 
validity  of  the  patent.     In  that  case  the  patent  was  of 

thirteen 

(a)  3  Vet.  140.  (b)  14  Vet.  135. 
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thirteen  years'  standing.  In  Hill  v.  Thompson  (a)  Lord  18S6. 
Eldon  again  laid  down  the  same  rule^  observing,  that 
where  a  patent  had  been  granted,  and  an  exclusive  en- 
joyment of  some  duration  had  existed  under  it,  the 
Court  would  interfere  by  injunction  without  putting  the 
party  previously  to  establish  his  title  at  law ;  but  that 
where  the  patent  was  but  of  yesterday,  and  its  legality 
was  disputed,  the  Court  would  not  act  upon  its  own 
notions  of  the  validity  or  invalidity  of  the  patent,  with- 
out the  right  having  been  first  established  at  law.  In 
that  case  the  motion  was  made  in  the  year  1817.  The 
patent  was  taken  out  in  the  year  1814,  and  the  spe- 
cificadon  bore  date  in  January  1815;  but  the  inven?- 
tion  had  not  been  used  until  Jidy  1816. 

These,  indeed,  are  all  cases  of  injunction ;  but  the 
principle  applies  equally  to  cases  of  demurrer.  The 
Court  may  refuse  an  injunction  in  many  cases,  in  which 
the  facts,  if  stated  upon  the  bill,  would  preclude  a  de* 
murrer ;  but  it  could  not  grant  an  injunction  upon  facts, 
which,  if  stated  upon  the  bill,  would  make  the  bill 
demurrable.  If  the  facts  do  not  give  the  Court  juris- 
diction, no  injunction  could  issue;  and  for  the  same 
reason,  a  demurrer  would  hold,  if  facts  of  that  descrip- 
tion constitute  the  bill.  If  the  Plaintiff  in  this  cause 
should  ever  apply  for  an  injunction,  the  truth  of  the 
statement  upon  the  bill,  to  which  I  have  adverted,  will 
then  come  in  question.  Upon  the  demurrer,  the  truth 
of  it  cannot  be  questioned ;  and  this  bill  represents  such 
an  enjoyment  of  possession  under  the  pateht,  not  by  ac- 
quiescence merely,  but  by  force  of  the  assertion  of  title 
at  law,  as  within  the  authority  of  the  cases  I  have  re- 
ferred to,  entitles  the  Plaintiff  to  have  his   legal  title 

recognised 

(a)  3ilf^.69S. 

Vol.  I.  D  d 


eSO  CASES  IN  CHANCERY. 

1836.  recognised  in  this  Court,  until  a  proper  occasion  shall 
arise  for  having  its  ralidity  ascertained.  That,  I  have 
already  said,  cannot  be  done  upon  demurrer. 

Upon  these  grounds,  I  am  oT  opinion  that  this  bill 
states  such  a  case  as  precludes  the  Court  from  sayin^^ 
upon  demurrer,  that  the  legal  title  under  which  the 
PlaintiflP  claims  is  bad ;  the  order  of  the  Vice^Chan- 
cellor  must  therefore  be  discharged,  and  the  demuner 
overruled. 

It  was  observed,  that  the  bill  seeks  useless  and  vex* 
atious  discovery,  and  that  if  the  demurrer  be  overruled, 
the  Defendant  will  be  under  the  necessity  of  answering 
and  giving  that  discovery.  It  is  perhaps  true  that  the 
Defendants  have  not  such  means  of  protection  in  cases 
of  this  kind  as  might  be  desirable;  but  that  consider- 
ation cannot  influence  my  judgment  upon  the  de- 
murrer. 
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NEWTON  V.  LUCAS-  "jjfyle.to. 

^T^HIS  cause  is  reported  upon  the  hearing  before  the  A  testatrix 
Vice-chancellor,  in  the  sixth  volume  of  Mr.  Simon^  her  messuagei 

BeportSf  p.  54.  «tuate  in 

Denmark 
Court.    She 

Some  time  after  the  death  of  the  testatrix,  but  prior  ^^^  ^^®  . . . 
,      .      .      .         ^   ,  .       ,        1    1       /.  t  .   .     nouses  within 

to  the  mstitution  of  the  suit,  the  whole  of  the  testatrix  s  the  court,  aitd 

Denmark  Court  estate,  including  the  house  fronting  to-  «"other  which 

wards  the  Strand^  was  sold  and  conveyed  by  the  trustees  wards  the 

under  her  will  to  the  Commissioners  of  His  Majesty's  ^J]^  ^^ 

Woods  and  Forests,  by  whom  the  buildings  standing  side  of  a 

upon  it  were  pulled  down,  to  make  way  for  the  im-  ^e^icacun^ 

provements  then   projected   in   the   neighbourhood   of  *<*  die  place 

__,,  ,  •  1  .  1      where  the  n?6 

Exeter  Change,     The  purchase  money  was  paid  into  the  stood,  and  to 

Court  of  Exchequer,  under  the  provisions  of  the  7  G.  4.  ^'l®.  *?**  ^^ 

c.  17.  5. 22.,  and  laid  out  in  31.  per  cents ;  and  the  contest  attached  an 

between  the  parties  in  the  cause  related  to  that  portion  Abutting  an* 

of  the  stock  which  represented  the  price  paid  for  the  ground  within 

house  numbered  S8S  in  the  Strand;  the  devisees  claim-  xt,e  vice- 

inc  it  on  the  crround  that  the  house  had  passed  under  Chancellor 
o  fo  r  ^     ^        having  de^ 

the  will,  and  the  heir-at-law,  on  the  other  hand,  insist-  cided  that  the 

ing,  that  to  that  extent  the  testatrix  had  died  intestate.     ^^®  ^^^a 

the  Lord 

His  Honor  having  decided  that  the  house  numbered  Chancellor, 
"  on  appeal, 

888  in   the  Strand^   with   the  bakehouse   and   appur-  directed  an 

tenances,  did  not  pass  by  the  will  of  the  testatrix  under  ^^^rought^by 

the  description  of  her   freehold  messuages  situate   in  the  heir  at 

Denmark  Cottrtj  the  Plaintiffs,  who   were  the  parties  the  device, 

beneficially  interested   in  the  produce  of  the  devised  and  on  aver- 

,    ,  i.  ,        ,     .  -  ^>ct  being 

estates,  appealed  from  that  decision.  '    found  for  the 

Xhe  ^Defendant, 
reversed  the 
decision  of  the  court  below,  and  made  a  declaration,  that  the  house  fronting  to* 
wards  the  Stnmd  passed  with  the  other  five* 
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J8S(f.  The  case  was  argued  by  the  Solicitor-General  and 

Mr.  Girdkstonej  jun.,  in  support  or  the  appeal,  and 
by  Mr.  Jacobs  for  the  heir-at-law.  In  addition  to  the 
authorities  referred  to  in  the  Court  below,  the  following 
cases  were  cited  with  resi^ect  to  the  admissibility  of 
evidence  to  prove  general  reputation  as  to  the  situation 
of  the  house :  Plaxion  v.  Dare  {a\  Doe  dewu  Gore  v. 
Langton  (6),  I^e  Duke  of  Newcastle  v.  The  Hundred  ff 
Broxtawe  (c),  Richardson  v.  Watson,  {d) 

The  LoBD  Chancellor,  in  the  course  of  Mr.  Jacolfs 
argument,  expressed  a  strong  opinion,  that,  as  the  deci- 
sion of  the  question  under  appeal  depended  in  a  great 
measure  on  the  admissibility  of  certain  evidence  which 
was  offered  for  the  purpose  of  aiding  the  construction  of 
the  will,  or  explaining  its  language,  and  upon  the 
weight  to  be  given  to  that  evidence,  if  admitted,  it  would 
be  much  more  satisfactory  to  refer  the  case  to  the  deter- 
mination of  a  court  of  law. 

After  some  further  discussion,  his  Lordship's  sugges- 
tion was  acquiesced  in,  and  an  order  was  finally  ar- 
ranged, by  which  it  was  directed  that  the  appeal  should 
stand  over,  and  that  an  action  of  ejectment  should  be 
brought  in  the  Court  of  Exchequer  on  the  demise  of 
Montague  Gabriel  Newton ,  the  heir-at-law  of  the  testatrix, 
against  Alexander  Levi  Newion,  one  of  the  appellants,  the 
Defendant  undertaking  not  to  set  up  any  legal  objection 
to  the  title  of  the  Plaintiff  at  law. 


The  action  was  accordingly  brought,  and  came  on  to 
be  tried  on  the  21st  of  June  last,  before  Lord  Abinger 

and 

(a)  10  B.  i  Cress.  17.  (c)  4  B.  ^  Add,  275. 

{b)  aS.^  Adol.  680.  (<0  4  S.  4-  Adot.  787. 
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and  a  special  jury,  and  evidence  was  gone  into  at  con-  18S6. 
siderable  length  on  both  sides.  It  was  proved  at  the  trial 
that  the  words  **  Denmark  Court**  were  painted  in  the 
Strand  on  the  outside  and  over  the  top  of  the  passage 
leading  from  that  street  into  Denmark  Courti  and  also 
on  each  side  of  the  passage  in  the  inside ;  but  the  heir- 
at-law  altogether  failed  in  proving,  as  was  alleged  to 
have  been  proved  in  the  Chancery  suit,  that  those  words 
had  been  painted  on  the  house  numbered  21  within 
the  court,  being  the  first  house  beyond  the  passage. 
The  testimony  as  to  reputation  was  somewhat  conflict- 
ing; but,  in  the  opinion  of  Lord  Abwgerj  the  pre- 
ponderance was,  upon  the  whole,  in  favour  of  the 
Defendant.  The  jury  found  a  verdict  for  the  Defend- 
ant; thereby,  in  eflect,  deciding  that  the  house  in 
question  passed  by  the  will  under  the  description  of  a 
messuage  situate  in  Denmark  Court. 


The  appeal  being  now  brought  on  again,  the  Lord       *^^  l^* 
Chancellor  reversed  the  Vice-chancellor's  decision,  and 
made  a  declaration  in  accordance  with  the  finding  of  the 
jury. 


Upon  the  question  of  costs,  the  Lord  Chancellor  said,  J^  vy 
that,  as  the  heir-at-law  had  raised  a  contest  upon  cir- 
cumstances which  were  entirely  dehors  the  will,  and  had 
failed  in  that  contest,  and  as  he  had  moreover  altogether 
failed  in  proving  a  material  fact,  upon  which  great  stress 
had  been  laid  in  the  Court  below,  and  but  for  which 
probably  his  Lordship  would  not  have  thought  it  neces- 
sary to  send  the  case  to  law  at  all,  he  was  of  opinion 
that  so  much  of  the  costs  of  the  appeal  as  were  oc- 
casioned by  the  trial  of  the  action,  should  be  borne  by 
the  heir-at-law. 

Dd  3 
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Mjirek  4. 16.  ATTORNEY-GENERAL  v.  SHORE. 

Where  a  TiY  two  several  indentures,  bearing  date  respectively 

charity  ID-        "^  the  13th  of  January  1704  and  the   26th  of  April 

formation  was  1707  ceruin  real  estates  which  were  then  the  propertr 
under  pro-  i^     r      «# 

secution  in       of  Dame  Sarah  Hewleyj  and  which  subsequently  became 

office  and  the  ®f  K*'®*^  annual  value,  were  conveyed  to  and  vested  io 
Defendants  the  persons  therein  named,  upon  trust  to  apply  the  sur- 
fused  perniis.  P^"^  ^^^^  ^^^  profits  towards  a  variety  of  charitable 
sion  to  attend,  purposes  therein  mentioned;  among  others,  for  the 
granted,  on       benefit  of  poor  godly  preachers  of  Christ's  Holy  Gospel, 

petition, to       j^jjj   poQj.  jmj  godly  widows   of  such  preachers;  for 

persons  who  r  tt      j  r 

were  not  par- .the  encouragement  and  promotion  of  the   preaching 

sdt^to  in*tcr-    ^^  Chrises  Holy  Gospel  in   poor  places;  towards  the 

veneinthe       education  of  young  men  designed  for  the  ministry  of 

before  the        Chrisfs  Holy  Gospel ;   and  also  towards  the  establish- 

Master;  the      n,ent  and  support  of  alms-bouses,  the  inmates  of  which 

pecaliac  cha- 

racter  and        were  to  be  selected  and  governed  according  to  a  body  of 

reu'^s  b^'^*  rules  particularly  prescribed  and  set  forth. 

whom  the 

decree  was  to        Lady  Hetdey^  the  foundress  of  the  charity,  belonged 

appearing  to  '  to  the  class  of  dissenters,  known  after  the  Restoration 

inc^^Vl^^  ^^  ^^  name  of  Presbyterian  Nonconformists ;  and,  as 

adequately  far  as  could  be  ascertained,  the  first  trustees  whom  she 

an^'^protM^^  nominated  were  members  of  the  same  religious  body, 

the  interests  and  were,  like  Lady  Hewley  herself,  believers  in   the 

objects  of  the  tJoctrine  of  the  Trinity.     In  process  of  time,  however, 

^^^^y-,  the  estates  became  vested  in  trustees^  the  great  majority 

tinct  sets  of  of  whom,  though   still   bearing  the  name  of  Presby- 

MchThe^nc  ^^^^^^  Dissenters,   were  in   their   religious  sentiments 

a  prima  fade  Unitarians ; 

claim  to  inter- 
vene, having  applied  for  that  purpose,  the  Court  permitted  both  of  them  to  atleod 
the  Master,  on  the  understanding  that  only  one  bill  of  costs  should  be  allowed 
against  the  charity  estate. 
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Unitarians;  and  a  considerable  portion  of  the  rents        1896. 
baving  been  of  late  years  applied   by  those  trustees    2^^^J[JJ][y^ 
towards   supporting  a  seminary  for  the  education  of      GsNsaAL 
Unitarian  ministers,  and  for  the  benefit  of  poor  preachers       jgnoEa. 
of  that  denomination,  the  present  information  was  filed 
for  the  purpose  of  removing  the  trustees,  and  having 
new  trustees  appointed  in  their  stead,  and  also  for  the 
purpose  of  having  the  income  of  the  charity  estates 
applied  according  to  a  scheme. 

By  the  decree  of  the  Vice-Chancellor,  made  on  the 
hearing  of  the  cause,  it  was  declared,  that  ministers  and 
preachers  of  the  Unitarian  belief,  and  their  widows,  and 
members  of  their  congregations,  were  not  fit  objects,  or 
entitled  to  partake  in  the  benefits  of  the  charity;  and  it 
was  ordered  that  the  Defendants  should  be  removed 
from  being  trustees  and  managers  of  the  charity,  and 
that  the  Master  should  appoint  proper  persons  to  be 
trustees  and  managers  in  the  room  of  the  Defendants, 
and  also  should  approve  of  a  scheme  for  the  future  ap- 
plication of  the  charity  funds,  having  r^rd  to  the 
aforesaid  declaration. 

The  Vice-Chancellor's  decree  was  afterwards  affirmed 
by  Lord  Lg/ndkurst  on  appeal. 
. 

Two  several  petitions  presented  in  the  cause  were 
now  brought  on  to  be  heard  together. 

The  first  was  the  petition  of  the  Reverend  John 
Park  and  five  other  persons,  who  described  themselves 
as  ministers  of  the  Presbytery  of  the  north-west  of 
England.  This  petition,  after  setting  forth  the  pro- 
ceedings which  had  been  already  taken  in  the  cause, 
went  on  to  state  that  the  relators  were  prosecuting  the 
decree  in  the  Master's  office,  but  that,  as  the  Master 
bad  refused  permission  to  the  Defendants  to  attend  the 
D  d  4  proceedings 
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1896.       proceedings  before  him,  such  proceedings  would  be 
ArroHNiT-    «>"<l»ctcd  by  the  relators  only;   that  the  relators  were 
OsMiBAL      dissenters,  belonging  to  the  religions  sect  called  In- 
Srobi.       dependente ;  that  Lady  Heaoiey  was  not  a  member  of 
that  sect,  but  was  a  Presbyterian,  and  that  she  was 
warmly  atuched  to  the  leading  peculiarities  of  internal 
polity  and  discipline  by  which   Presbyterianism  had 
been  always  distinguished  from   Independency  ;   thai 
the  petitioners  differed   from   the  church   of  England 
in  points  of  discipline  only,  and  were  known   by  the 
name  of  Orthodox  Presbyterians ;   that  the  petitioners 
appeared  not  only  on  behalf  of  themselves  but  of  the 
whole  body  of  Orthodox  Presbyterian   congregations, 
fiity-one  in  number,  composing  the  Presbytery  of  the 
north-west  of  England^  which,  added  to  the  Presby- 
terian congregations  represented  by  the  petitioners  in 
the  other  petition,  amounted  in  the  six  uorthem  coun- 
ties of  England  to  ninety-five,  and  which,  it  was  sub- 
mitted, were  entitled  to  be  represented  in  the  new  trust, 
many  of  such  congregations  having  theretofore  parti- 
cipated in  the  funds  of  the  charity ;  that  the  petitioners 
conceived  that  Lady  HewUy^  in  making  the  charitable 
dispositions  mentioned,  had   particularly  in  view  the 
interest  of  the  Presbyterians  in  the  northern  counties 
of  England;  and  that  the  petitioners  were  desirous,  that, 
in  the  appointment  of  trustees,  and  the  approval  ^f  a 
scheme,  and  the  other  proceedings  to  be  had  in  pur- 
suance of  the  decree,  due  provision  should  be  made  for 
representing  and  protecting  the  interests  of  such  Pres- 
byterians, and  that  for  that  purpose  a  due  proportion  of 
the   trustees  and   managers   should   be  selected  from 
among  dissenters  of  the  Presbyterian  denomination,  and 
that  in  such  selection  some  Scottish  Presbyterian  clergy* 
men  in  England  should  be  included.     The  prayer  of 
the  petition  was,  that  the  petitioners  might  be  permitted 
to  take  part  in  the  proceedings  before  the  Master,  and 
also  to  propose  a  scheme  and  to  submit  the  names  of 

persons 
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f)er8on8  as  trustees  for  the  approval  of  the  Master,        18S(S» 

and  that  the  costs  of  the  application  and  of  the  con^     [      ^      * 

Attobnsy* 
sequent  proceedings  might  be  paid  out  of  the  charity      Gsmuial 

estates. 


Shoss* 


The  second  petition  was  that  of  the  Reverend  Henrtf 
Thomsonj  and  two  other  persons  styling  themselves 
ministers  of  Presbyterian  congregations  in  the  county 
of  Cumberland.  It  purported  to  be  presented  on  behalf 
of  the  Association  of  the  United  Presbyterians  of  Lan-- 
casAirej  Newcastle,  and  Carlisle^  a  body  consisting  of 
forty-four  congregations,  who  were  described  as  Or- 
thodox Presbyterian  Dissenters,  settled  in  the  north  of 
England,  and  who  were  stated  to  have  appointed  the 
petitioners  to  represent  and  protect  their  interests.  In 
the  rest  of  its  allegations,  as  well  as  in  its  prayer,  this 
petition  was  substantially  the  same  as  the  former. 

It  did  not  appear  upon  the  face  of  either  of  the  peti- 
tions, but  it  was  stated  at  the  bar,  and  not  denied,  that 
the  congregations  on  whose  behalf  the  first  petition  was 
presented,  acknowledged  the  authority  of  the  church  of 
Scotland  an  dwere  in  connection  with  that  church ;  while 
the  congregations  represented  by  the  second  petition^ 
were  a  branch  of  what  is  called  in  that  country  the 
United  Secession  Church. 

Mr.  Wigram  and  Mr.  Girdlestone,  jun.,  for  the  first 
set  of  petitioners,  submitted  that,  as  the  parties  to  the 
first  petition  represented  congregations,  who,  as  well  in 
point  of  doctrine  as  ecclesiastical  polity  and  discipline, 
stood  exactly  in  the  place  of  the  old  Presbyterian  Non- 
conformists, for  whose  special  benefit  the  charity  was 
founded,  and  as  moreover  many  of  those  very  congre- 
gations had  been  allowed  in  past  times  to  participate  in 
Lady   Hewley^H  bounty,   it  was  only   reasonable  and 

proper 
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18S6.  proper  that  the  petitioDers  sbodd  now  be  allowed  to 
intervene  in  the  proceedings,  more  especially  as  all  ibe 
relators  belonged  to  a  sect  wbicb,  in  matters  of  discipline 
and  church  polity,  was  diametrically  opposed  to  the 
Presbyterians,  and  eould  not  therefore  be  expected  to 
be  extremely  anxious  to  protect  before  the  Master  the 
interests  of  that  class  of  dissenters. 

Mr.  Jacob  and  Mr.  Sharpe^  for  the  second  set  of  peti- 
tioners, in  addition  to  the  arguments  urged  in  support  of 
the  other  petition,  referred  to  a  recent  unreported  case  of 
The  Jitometf'General  ▼•  Edxeards^  where  an  information 
having  been  filed  for  the  regulation  of  a  school  at  the 
relation  of  a  person  who  was  the  heir-at-law  of  the 
founder,  but  who  did  not  reside  in  the  parish,  the  Conrt 
on  that  ground,  with  the  consent  of  the  Attorney* 
General,  permitted  certain  of  the  parishioners  who  were 
not  parties  to  the  suit  to  attend  in  the  Master's  office, 
and  to  have  liberty  to  propose  new  trustees,  and  also  to 
submit  a  scheme  for  the  future  management  of  the 
charity.  In  another  recent  unreported  case,  7^  ^/ont^- 
General  v.  Gibson^  upon  a  reference  bebg  directed  to 
the  Master  to  approve  of  a  scheme  for  the  future 
application  of  a  charity  fund,  which  was  given  many 
years  ago  for  the  redemption  of  Christian  captives,  it 
was  suggested  that  the  fund  might  be  properly  applied, 
on  the  principle  ofcypreSf  for  the  benefit  of  negro  slaves 
in  the  West  Indies;  and  as  the  relators  were  merely 
private  individuals,  an  application  was  made  by  tlie 
committee  of  the  West  India  Association  for  leave  to 
attend  and  take  part  in  the  proceedings  in  the  Master's 
office,  but  without  success,  the  Attorney-General  having 
refused  his  consent,  (a)  If  the  Court  doubted  the  pro- 
priety 

(a)  In  the  case  of  Attorney^      Cwnpany,    (3  MyUte  f    Keen^ 
General   v.    The   Ironmongers*      576.)  where  one  of  the  charitable 

trusts 
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priety  of  allowing  two  different  sets  of  strangers  to  in* 
terrene  the  parties  to  the  second  petition,  who  were 
quite  unconnected  with  any  establishment,  shewed  a 
better  primd  Jade  case  for  the  indulgence  of  the  Court 
than  the  other  petitioners,  who^  however  orthodox  they 
might  be,  could  hardly  be  called  dissenters,  inasmuch 
as  they  were  connected  in  ecclesiastical  government 
with  the  Established  Church  of  Scotland^  and  recog- 
nised its  spiritual  authority. 


18S6. 


Mr.  Wrojf^  for  the  Attorney-General,  submitted  that 
the  funds  of  the  charity  ought  not  to  be  wasted  in 
settling  the  comparative  merits  of  rival  claimants.  No 
case  had  been  produced  in  which,  without  the  consent 
of  the  Attorney^General,  the  application  now  asked  had 
been  made. 

Mr.  Knight  and  Mr.  C.  BomiUy  complained  that  the 
relators,  who  had  been  left  to  bear  all  the  trouble  and 

respons* 


trusts  wai  for  a  sioQilsr  purpow. 
Master  Cojr^  before  whom  the 
decree  was  prosecuted,  issued  an 
advertisement,  calling  upon  all 
charitable  societies  having  ot>- 
jects  analogous  to  the  object  of 
that  charity,  to  lay  before  Mm 
any  scheme  or  proposals.  On 
the  retirement  of  Master  Cor, 
soon  afterwards,  the  cause  was 
transferred  to  his  successor,  who, 
on  having  a  scheme  submitted 
to  him  on  the  part  of  the  Society 
for  the  'Emancipation  of  Slaves 
in  the  West  IwUes,  refused  to 
receive  it. 

An  application  was  there* 
upon  made  to  Lord  Chancellor 
Brougham^  by  Mr.  Betkeil,  on 


behalf  of  the  society,  when  bis 
Lordship  ordered  that  the  so* 
ciety,  at  their  own  risk  and  ex- 
pense, should  be  at  liberty  to 
attend  and  lay  proposals  before 
the  Master.  Neither  the  Attor- 
ney-General nor  the  relator  was 
served  with  notice  of  the  appli- 
cation. 

Subsequently,  in  the  same 
cause,  an  ex  parte  order  of  the 
Vice-Chancellor's  to  the  like 
efiect,  obtained  by  the  Society 
for  the  Relief  of  Small  Debtorv, 
but  not  guarded  in  the  same  way 
as  to  the  costs,  was,  on  the  a|>- 
plication  of  the  Ironmongers^ 
Company,  discharged  by  his 
Honor  with  costs. 
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}886'.  responsibility  of  conducting  the  suit  to  a  soccessful 
issue,  should  now  be  interfered  with  in  the  reguUtioQ 
and  management  of  the  funds,  which  might  be  consi* 
dered  as  the  fruits  of  their  victory.  The  honesty  and 
fairness  of  the  relators  were  unimpeached ;  in  doctrine 
they  were  equally  orthodox  with  the  petitioners,  and  they 
di£Fered  from  them  merely  as  to  church  government  and 
discipline,  points  which,  where  all  were  equally  dissen* 
ters  from  the  establishment,  were  of  comparatively 
trifling  moment  The  further  prosecution  of  the  decree 
might  therefore  be  safely  confided  to  their  chaige, 
watched  and  superintended,  as  of  course  they  would  be^ 
by  his  Majesty's  Attorney-General. 

JTie  Loan  Chancellor  said,  that,  under  the  peculiar 
circumstances  of  this  case,  he  thought  the  application 
not  unreasonable.  Care,  however,  should  be  taken  that 
the  funds  of  the  chari^  were  not  wasted  in  unnecessary 
costs.  If,  therefore,  the  petitioners  could  not  agree 
among  themselves  as  to  proceeding  under  the  decree 
jointly,  and  by  the  same  solicitor  (and  he  should  direct 
the  petitions  to  stand  over  for  a  few  days  to  give  the  par- 
ties an  opportunity  of  themselves  making  some  amicable 
arrangement  of  that  kind),  the  order  must  be  drawn  up 
in  such  a  way  as  to  protect  the  fund. 


Murch  16.  The  petitions  having  come  on  again,  an  order  was 
made,  that  the  petitioners  respectively  should  be  at 
liberty  to  go  in  before  the  Master,  and  watch  the  pro- 
ceedings under  the  decree,  and  to  propose  proper  per- 
sons as  trustees  and  sub-trustees  or  managers  of  the 
charities  and  estates  in  the  petitions  respectively  men- 
tioned ;  and  that  the  Master  shpuld  proceed  upon  such 
proposals  accordingly.  And  his  Lordship  reserved  the 
consideration  of  the  costs  of  these  applications,  and  of 

the 
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tbe  proceedings  to  be  thereupon  had^  until  after  the  1B86. 

Master  should  have  made  his  report,  upon  the  under-  -      * 

stending  that  there  was  in  no  event  to  be  more  than  Genseal 

one  bill  of  costs,  as  if  one  petition  only  had  been  pre-  g  ^* 
sented,  and  as  if  one  solicitor  only  for  both  petitions 
attended  the  Master. 


WOODS  V.  WOODS.  4p^  ,8.  ^ 

nOBERT  JVOODSj  a  farmer,  who   had  some  time  Atetutor 

previously  been  a  bankrupt,   and  bad  obtained  2dn«rt^i'b 
his  certiBcate,  made  his  will,  which  bore  date  the  4th  of  name,  to- 
Jufy  1786,  and  was  executed  and  attested  in  manner  ^isfwiniiiff 
required  for  passing  freehold   estates  by  devise.     The  "tock  and  fur- 
will,  which   was   drawn   by  the   testator   himself,  and  beloved  wife, 
was  so  strangely  spelt  and  expressed  as  in  some  places  '?  *^^''  ^^.  ^^ 
to  be  hardly  intelligible,  after  purporting  to  give  to  the  crediton;  and 
testator's  wife,  Elizabeth^  certain  property  described  as  hfg^fe^JJ^j^ 
her  own  estate,  and  as  to  which  no  question  arose^  con-  T.  W.  hit 

tinned  as  follows  :  —  S^*h!?ap. 

pointed  to  sell 

«.«.,...        1  e  ■"*!  dispose  of 

<<I  give  likewise  all  and  every  part  of  my  estate  at  all  his  estates 

Blundeston^  Cortofij  FlixofiyGorlstonj  and  any  other  towns  f  "^  chattels, 

adjoining,   and  all   farming  stock,  crop  of  corn,   hay,  nerasthey 

household  furniture,  and  every  other  thing  whatsoever  j!^^^,/***"''^ 

it  be,  to  my  well  beloved  wife  Elizabelh,   to  sell,   to  or  not  to  sell 

discharge  all  my  creditors,  where  the  money  is  borrowed  most'advitable 

by  'o  ^^^  them, 
or  in  any  way 
they  should  think  proper,  so  that  every  creditor  had  his  money,  and  if  sold,  all 
Overplus  to  his  wife,  towards  her  support  and  her  family :  Held,  upon  demurrer, 
that  the  testator^i  children  had  such  an  interest  in  the  devised  estates  as  enabled 
them  to  sustain  a  bill  agmnst  the  widow  and  her  co-executor,  impeaching  a  sale  on 
the^ound  of  fraud,  and  praying  an  account  of  the  rents  and  profits. 
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ISM.  by  bonds,  notes,  or  mortgage,  since  my  oerUfieale,  and 
used  for  my  estate,  for  farming,  or  any  other  thing 
wbatsoerer  for  my  use,  if  my  brother  J^omas  is  bound' 
with  me  or  not  bound  with  me,  all  to  be  allowed  and 
paid  out  of  my  estate.  Also  I  do  constitute  and  make 
Elizabeth  my  wife,  and  Thomas  Woods  of  WilUngham^  my 
executors,  whom  I  do  appoint  to  sell  and  dispose  of  all 
my  estates  and  chattels,  in  such  manner  and  form  as 
they  shall  joindy  agree  upon ;  or  not  to  sell,  if  it  seems 
most  advisable  to  keep  them,  or  in  any  way  that  they 
shall  think  proper,  so  that  every  creditor  have  his 
money ;  and  if  sold,  all  overflush  to  my  wife,  towards  her 
support  and  her  family,  if  any  there  be,  after  paying  my 
brother  for  hb  trouble  and  all  other  debts  whatsoever." 

Elizabeth  Woodsj  the  testator's  wife,  was  under  her 
marriage  settlement,  entitled  in  remainder,  upon  her 
husband's  death,  to  a  life  interest  in  some  portion  of  the 
real  estates  comprised  in  this  devise. 

The  testator  died  in  the  month  of  February  1789, 
leaving  Elizabeth  Woods^  his  widow,  and  Thomas  Woods 
the  younger,  his  son  and  heir  at  law,  of  the  age  of  four* 
years,  and  also  two  infant  daughters,  his  only  children, 
surviving  him.  The  will  was  duly  proved  by  the  ex- 
ecutrix and  executor,  Elizabeth  Woods  and  Thomas 
Woods^  who  was  the  testator's  brother.  Elizabeth  Woods 
afterwards  married  a  person  of  the  name  of  Hulmej 
who  died  in  the  year  1834. 

The  bill  was  filed  in  the  month  of  October  1835,  by 
the  testator's  son  and  daughters,  one  of  whom  was  a' 
married  woman,  and  whose  husband  was  a  co-plaintiff 
in  the  suit,  against  Thomas  Woods  and  Elizabeth  Htdme^ 
the  executor  and  executrix  of  the  will. 


After 
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After  setting  ont  the  material  part  of  the  will,  and  18S6. 
stating  the  facts  above  mentioned,  the  bill  went  on  to 
allege,  that  the  Defendant,  Thomas  WoodSj  was  the  sole 
acting  executor  and  trustee  under  the  will ;  and  that, 
immediately  upon  the  testator's  death,  he  had  entered 
into  and  that  he  still  retained  exclusive  possession  of  the 
messuages,  farms,  and  lands  in  the  will  mentioned,  and 
had  alone  received  the  rents  and  profits  thereof,  and  had 
sold  and  received  the  proceeds  of  the  furniture,  and  other 
personal  property  and  effects,  and  had  also  called  in  the 
testator's  debts,  without  any  interfei*ence  on  the  part  of 
his  co-executrix;  and  that  by  the  means  aforesaid  he 
had  realised  a  considerable  sum  of  money,  which  he 
had  mixed  with  his  own  monies.^  The  bill  then  charged, 
that  the  messuages,  farms,  and  lands  comprised  in  the 
will  were  not,  at  any  time  after  the  decease  of  the  tes«> 
tator,  put  up  to  sale ;  but  that  the  Defendant,  Tkomat 
Woodst  having  so  entered  into  possession,  had  ever 
since  continued,  and  now  was  in  the  possession  or  receipt 
of  the  rents  and  profits  of  such  messuages,  farms,  and 
lands,  and  that  he  now  claimed  to  be  entitled  to  hold 
and  retain  the  same  as  absolute  owner,  by  virtue  of 
some  alleged  sale  and  conveyance  made  to  him  by  his 
co-executrix  the  Defendant,  Elizabeth  Hulme.  The 
Plaintiffs,  however,  submitted  that,  according  to  the 
true  construction  of  the  will,  no  exclusive  power  of  sale 
was  vested  in  Elizabeth  Hidme  alone,  but  that  Elizabeth 
Hulme  and  Thomas  Woods  were  thereby  constituted 
joint  trustees,  with  a  Joint  power  of  sale;  so  that  Woods, 
as  such  trustee,  could  not  lawfully  become  a  purchaser 
of  such  estates;  and  they  further  submitted,  that,  for 
these  reasons,  such  alleged  sale  was  wholly  void,  and 
that  the  possession  of  the  estates  by  Woods  was  and 
must  be  considered  as  a  possession  taken  under  the 
will,  in  the  character  of  trustee  and  executor  only,  and 
subject  to  a  sale  thereof  being  made  in  case  that  should 

appear 
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1836.^  appear  expedient,  and  until  such  sale,  subject  to  the 
payment  of  the  testator's  debts,  with  the  arrears  of 
interest,  out  of  the  accruing  rents  and  profits,  and  after 
satisfaaion  of  the  testator's  debts,  subject  to  the  truaU 
of  the  will,  for  the  benefit  of  the  Defendant  ElizabetJk^ 
and  the  Plaintiffi,  according  to  their  respective  rights 
and  interests  therein. 

The  bill  contained  a  varie^  of  other  chaiges  and 
allegations,  some  of  which  went  to  explain  the  reaaons 
why  the  Plaintiffi  had  not  come  forward  at  an.  earlier 
period  to  assert  their  claim;  and  it  prayed  that  the 
sale  and  conveyance  by  the  widow  to  the  Defendant 
Thomas  Woods  might  be  set  aside  as  fraudulent  aad 
▼Old,  and  that  the  rights  of  the  Plaintiffi  might  be 
declared,  and  that  all  necessary  accounts  might  be 
taken. 

To  this  bill  a  general  demurrer,  put  in  by  the  De- 
fendant TTiomas  Woods^  was  overruled  by  the  Vice-  * 
Chancellor,  and  the  Defendant  thereupon  appealed. 

Mr.  Wigram  and  Mr.  AToe,  in  support  of  the  de- 
murrer. 

One  question  which  arises  upon  the  first  passage  in 
the  will  is,  whether  the  devise  of  these  estates  to  the 
testator's  beloved  wife  Elizabeth  to  sell  is  necessarily  a 
simple  trust,  or  whether  it  is  not  rather  to  be  intended  as 
a  gift  which  she  was  to  take  for  her  own  benefit,  subject 
to  the  charge,  within  the  principle  of  King  v.  D€nison,{a) 
This  is  not  a  naked  trust  for  payment  of  debts,  the 
wife  was  plainly  an  object  of  the  testator's  special  favour 
and  bounty ;  and  where  such  an  intention  is  apparent, 
the  mere  circumstance  that  the  devise  is  coupled  with 

a  direction 
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•  direolkm  to  sell  witl  w>t  ooovert  her  into  a  triMtee  of 
the  surplus;  HiU  v.  Bishop  tf  London  {a);  Rogers  ▼. 
Rogers,  (b)  IF  any  doubt  existed  upon  the  first  part  of 
the  will,  it  is  entirely  removed  by  what  follows.  Thonun 
Woods^  the  testator^s  brother^  is  not  a  tnistee^  but  he 
is  named  an  executor,  and  his  sanction  and  ooneurrenoo 
are  required  in  order  to  justify  the  widow  in  resorting 
to  or  abstaining  from  a  sale ;  his  authority  being  inter- 
posed for  the  protection  and  security  of  the  creditors, 
of  whom  he  was  himself  one.  Upon  this  point  the 
passage,  ^  if  sold^  all  overflush  to  my  wife^  towards  her 
support  and  her  familr,''  is  conclusive ;  for  though  nol 
sofliciently  express  to  rske  a  trust  against  the  mother 
for  the  benefit  of  the  heir*at<-law  or  the  children  ge* 
neraliy,  it  places  beyond  dbpote  the  purpose  of  bounty 
and  raises  a  necessary  inference,  that,  if  for  any  veasoa^ 
the  lands  were  not  to  be  sold,  —  in  the  event,  for  is* 
stance,  of  the  widow  taking  upon  herself  the  payment 
of  debts,  as  she  might  well  have  done,*— she  was  to  hold 
the  lands  discharged  of  the  burthen  and  for  her  own 
benefit 

The  efiect  of  the  construction  given  to  this  will  in 
the  court  below  is  to  create  an  intestacy,  in  case  the 
wife  should  concur  with  her  co-executor  in  exercising 
their  discretion  not  to  sell.  Even  upon  the  case  made 
by  the  bill,  in  whatever  way  it  is  put,  the  female  Flaio^ 
tiffs  can  have  no  title;  for  if  the  estates  had  not  been 
sold,  so  that  the  property  remained  unaltered,  die  whole 
would  be  a  resulting  trust  for  the  heir-at-law ;  and  the 
consequence  would  be  the  same  if  the  gift  of  the  over* 
plus  to  the  widow  towards  her  support  and  her  family 
were  held  to  make  her  to  any  extent  a  trustee  with 
respect  to  the  proceeds  of  a  sale ;  the  word  <*  family,'' 

with 

(a)  1  AUt.  618.  .  {b)  3  P.  Wwg.  ISS. 

Vol.  I.  E  e 
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It!l86#  with  reference  to  real  estate  or  its  prodaoey  9ipfih/iiig 
exdasively  to  the  eldest  son ;  Wright  v.  Ailtynt.{tt)  That 
case,  indeed,  was  reversed  in  the  House  of  Lords  (V^ 
but  upon  .the  point  for  which  it  is  now  cited,  its  atitbo* 
rity  remains  unimpeached.  In  that  view  the  billt  which 
is  filed  in  the  names  of  all  the  children,  most  be  di»^ 
inissed  for.  misjoinder  of  Plaintiffii. 

«  Besides,  it  is  well  settled  that  a  legacy  to  a  parent 
for  the  maintenance  of  a  child  is  a  good  gift  lo  the 
parent ;  so  that  if  the  diild  dies  the  parent  will  never^ 
theless  be  entitled  to  the  legacy ;  Prtcedenis  in  CSkni* 
€ery{c) ;  Hammond  v.  Neame  {d) ;  RMn$on  ▼.  TkkM  (e)  ; 
and  the  words  here  are  stronger  in  iarour  of  the 
mother's  right,  the  gift  being  to  her  expressly  towards 
her  own  support,  as  well  as  that  of  the  family.  The 
son  jcame  of  age  in  the  year  1806;  his  eldest  sister, 
one  of  the  co-plaintifis,  attained  twenty-one  in  the  year 
1801;  and  no  satis&ctory  reason  is  assigned  for  the 
extraordinary  delay  in  the  assertion  of  this  claim. 

Sir  W.  Home  and  Mr.  O.  Anderdon^  contra. 

'  This '  is  not  a  devise  for  the  benefit  of  Elizabeth 
WoodSy  who  on  the  face  of  the  will  is  stated  to  toke 
the  property  upon  trust.  She  and  the  testator's  brother, 
to  whom  jointly  the  authority  to  sell  is  delegated,  upon 
the  first  part  of  the  will  are  mere  trustees.  For  what 
|)urpose,  then,  and  for  whom  are  they  appointed  trus- 
tees ?  Plainly  for  the  creditors,  —  to  sell  for  the  dis- 
charge of  the  debts;  and  after  these  are  satisfied  the 
dverplus  of  the  fund  is  to  go  to  the  widow  towards 
her  support  and  her  family.      The  family,    as  well 


{a)  \9Ves.Vi9fi,  (^)  1  Swani.SS.' 

(6)  See  1  7".  4'  Buts.  145.  {e)  s  Fe#.  148.;  tee  slio  S Cor 

(e)  page  SIS.  C.  C.  SS4. 
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ts  the  widow,  are  to  participate  in  the  bounty;  tad       18S6* 
as  the  tale  has  taken  place  and  the  estate  has  been 
thereby  converted  into  money,  the  produce^  so  far  ais 
it  remains  unapplied,  must  belong  to  Mrs.  Woods  and 
her  children  generally,  who,  in  a  question  ais  to  {ller- 
sonal  estate,  are  the  parties  to  be  intended  under  the 
term  <*  family."     Wright  ▼•  Atkym^  which  was  a  case 
of  real  estate,  has  no  application.     The  children,  under 
the  terms  of  this  bequest,  have  a  substantial  interest 
in  the  surplus  proceeds.    The  gift  of  the  overplus  is 
to  the  widow,  towards  the  support  of  herself  and  her 
iiunily ;  and  if  the  land  had  not  beeli  sold,  it  would 
remain  subject  to  a  charge  for  their  joint  benefit.    TZo* 
binson  v.  Ttckellj  and  that  class  of  cases,  are  clearly 
distinguishable ;  for  they  only  shew  that  where  a  fand 
is  given  to  a  parent  for  the  maintenance  of  children^ 
payment  to  the  parent  is  a  good  discharge  to  the  exe- 
•cntbr.     Here  the  language  of  the  gift  is  very  difierent; 
the  words,  *<  all  overflush  to  my  wife  towards  her 
support  and  her  family,"  giving  her  and  the  children 
a  joint  interest  in  the  fund,  and  entitling  the  children^ 
even  if  she  had  not  sold,  to  call  for  an  account  of  the 
property  chaiged  in  their  favour.     The  widow  having 
a  personal  interest  in  the  surplus  proceeds,  it  was  not 
necessary  that  the  children,  whose  interest  may  perhaps 
be  held  to  be  postponed  until  after  her  decease,  should 
institute  any  adverse  proceedings  during  her  lifetime. 
At  all  events,  if  the  will  creates  a  direct  and  express 
trust,  as  we  submit  it  does,  no  lapse  of  time,  however 
long,  can  be  an  answer  to   the  Plaintiffs'  demand; 
Watson  V.  Toone.  (a) 

Mr.  Wigram^  in  reply. 

The 
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1886.  TAe  Lord  Chavcellok  [after  diortly  ^taiiQg  Hm 

substance  of  the  bill,  end  reading  the  material  part  af 
the  will;]  — 


WOOM. 

JprU90. 


Here  then  is  a  gift  of  the  real  and  personal  estate* 
upon  trost  to  sell  to  pay  debts,  a  tnist  not  depending 
upon  the  executors  themselves.  The  testator,  indeed^ 
gives  tbeca  the  discretion  to  sell  or  not  to  aell,  as  noat 
advisable,  so  thai  everj  creditor  has  his  money*  and  that 
ckuse  would  interpose  a  discretion  to  mortgage  as  wdl 
tiM  to  sell,  for  the  purpoee  of  paying  debts*  but  the  debts 
were  to  be  paid  at  all  eveats ;  <^  and  then,"  proceeds 
the  will*  **  if  sold,  the  overflush  to  my  wife  and  feaiiBy." 

One  point  raised  upon  the  will  itself  was,  that  if 
there  be  a  trust  at  all,  it  is  a  trust  only  for  the  eldest 
eon.  Now  the  word  **  family "  is  capable  of  Tariotts 
Bignificatioos,  according  to  the  context.  It  is  obvious 
that  in  this  passage  the  testator  was  dealing  with  the 
surplus  of  the  purchase  money  after  a  sale;  and  the 
construction  contended  for  in  support  of  the  demurrer 
would  be,  that,  after  a  sale  bad  taken  place*  although 
there  was  a  trust  for  the  family,  the  heir  was  the  only 
person  entitled  to  receive  any  benefit  from  it  The 
testator,  however,  was  manifestly  dealing  with  the  pro> 
perty  in  contemplation  of  a  certain  event,  the  event, 
namely,  of  a  sale.  I  think  it  is  clear,  therefore^  that, 
in  the  construction  of  this  will,  the  expression  <*  family" 
cannot  be  confined  to  the  heir,  but  that  the  other 
children  must  be  considered  as  also  objects  of  the  tes- 
tator's bounty. 

It  is  equally  clear,  that  if  the  contemplated  event 
took  place,  a  trust,  as  between  the  widow  and  the  chil- 
dren, would  be  created.  The  cases  which  were  cited  in 
support  of  the  demurrer  have  no  application  to  this 

point. 
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point  They  odjr  decide,  that  where  a  gift  is  made  to 
a  peraoB»  and  a  trust  created  in  that  person^  the  Court 
maj  safely  and  properly  pay  over  the  fund  to  the  in- 
divtdaal  who  is  such  trustee ;  but.  they  aro  far  from 
deciding  thai  the  person  ta  wlioni  the  payment  is  bo 
made  in  that  character,  shall  not  be  accountable  for  the 
fwd  to  those  lor  whose  benefit  the  trust  is  created. 

It  has  been  contended  abo,  that  upon  the  case  stated 
in  the  bill^  of  no  sale  or  no  valid  sale  having  been  made, 
there  is  no  equity  or  beneficial  interest  in  the  youngisr 
ohiMren.  lo  onler  to  lay  a  foundation  for  that  argu- 
ment, it  must  appear  that  the  younger  children  can, 
by  no  possibility,  have  any  interest  in  the  fund ;  for  if 
ihey  have  any  interest  ia  the  fund,  they  would  have  a 
right  to  such  an  account  as  is  sought  by  the  present 
emt,  Now  i  have  alrsady  staaed  it  to  be  my  clear 
opiasan,  that  in  a  certain  event,  the  event,  namely^  of 
a  sale,  the  widow  would  talce  the  prsfierty,  subject  to  a 
tmsS;  and  that  that  trnst  wonid  be  not  only  for  the 
eldest  son,  but  also  for  the  other  meaibers  of  the  family. 

It  remains  only  to  be  considered,  therefore,  whether 
the  Plaintifl&  so  state  their  case  that  the  contingency  re- 
ferred to  may  arise,  and  I  am  of  opinion  that  they  do^ 
So  iar,  indeed,  from  treating  the  property  as  now  dis- 
charged from  the  debts,  the  bill  distinctly  repnesents  it 
as  still  liable  to  the  bsrthen;  for,  instead  of  alleging 
that  the  debts  have  been  paid,  it  seems,  on  the  ooUf- 
trary,  to  assume  that  there  were  charges  remaining  out* 
standing  and  unpaid  If  that  be  so^  the  devised  estates 
are  stitt  bound  to  satisfy  those  chai^ges.  If  the  widow 
had  no  absolute  right,  the  other  Defendant  can  have  no 
right  to  the  property;  and  nothing  which  may  have 
passed  between  himself  and  his  co-trustee  can  affect  the 
rights  of  those  claiming  beneficially  under  the  trust 
Ee  9  The 
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lim*       The  flilqpaioii  with  respect  to  the  existence  or  iM>ts' 
amoonts  to  this, —  that  the  debts  were  peid  perMwallj  hj 
the  Defendant  fVoodSf  thus  bringing  the  case  within 
this  state  ofdrcumstanoes, — that  there  were  debts  to  be 
paid  and  trusts  to  be  executed  —  that  there  existed  a- 
necessity  for  raising  money,  or  converting  the  estate- 
into  money*    The  representation  in  the  bill  is,  in  eflbct,- 
eqniTalent  to  a  direct  statement  that  there  was  a  necessity 
for  a  sale;  and  assuming  that  there  was  such  neoeesi^t 
it  is  impossible  to  say  that  the  discretion  vested  in  the 
tirustees  as  to  the  mode  of  raising  the  money  would 
have  the  efiect  of  altering  or  aflTecting  the  r^ts  of  the  • 
parties. 

•  I  avoid  expressing  an ~  opinion  as  to  any  state  ^cii^- 
eumstaaces  other  than  that  which  appears  upon  the 
ikce  of  the  bill.  I  am  of  opinion  that  die  bill  does 
shew  such  a  state  of  drcumstanoes  that  the  event  might' 
arise  in  which  a  sale  would  necessarily  take  place;  and 
that  in  that  state  of  circumstances  there  is  an  interest 
in  the  Plaintifi  ^ititling  them  to  ask  for  theacocNint' 
which  the  bill  prays. 

'  I  cannot  think  that  the  lapse  of  time  has  any  efiect  { 
in  barring  their  claim;  for  the  life  interest  vested  in* 
the  widow  continued,  and  still,  continues,  to  subsist 
as  to  part  of  the  property  devised ;  and  the  bill  alleges, 
that  the  Plaintiffs  were  induced  to  believe,  from  the 
circumstances  therein  stated,  that  they  had  not  any 
right  to  institute  proceedings  during  her  lifetime.  It 
am  of  opinion,  therefore,  that  the  Vice  Chancellor's 
order  was  rig^t,  and  that  the  appeal  must  be  dismissed, . 
with  costs. 
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LOCKE  vi  SOUTHWOOD.*  is^/." 

^     June  16.  30. 

Y  articles  bearing  date  the  24(h  of  April  1769}  and  A*  ^}f'  seised 

nwde  between  Mobert  Marie,^  of  the  first  part,  hein  and  a»." 

Gi-acff  Haddoftf  spinster,  of  the  second  part,  and  Join  f»S"'»  accord- 

Haddon  and  John  Marke  (brother  of  the  said  Robert  custom  of  the 

Mirke)j  as  trustees,  of  the  third  part,  reciting,  that  a  y^°°J^^ 

marriage  was  soon  to  be  solemnized  between  the  said  Deane,  of 

Hoberi  Mnrke  and  Grace  Haddon,  and  that  thesaid  Sf£whhin 

Boberi  Marke  was  then  lawfully  seised  to  him  and  his  the  manor,  in 

heirs  and  assigns  for  ever,  according  tos  the  custom  ardcl!es"made 

of  the-  manor  of  TawUon  Deane^  of  certain  messuages^  ^P  contempla- 
,      J  ,  .  1        .  .11      tion  of  mar- 

lands,    tenements,    and    premises   therem-  particularly  riage,  surren- 

described,  all  which  messuages,  &c.,   were  parcel  of  ^^^^,  ^^^ 

the  customary  lands  of  inheritance  of-  Taunton  Deane  trustees  upon 

aloresftta,  „,it  the  settlor, 

•  It  has  been  considered  expedient  to  report  this  case  here;  ^^\jm%  to 
ia  consequence  of  its  connection  wiih  the  case  which  foUows.-        :   hold  and  eniov 

,  .  the  premises 
till  the  marriage,  and  after  the  solemnization  thereof,  upon  trust,  for  the  settlor  for 
Ufe,  and  after  bis  decease,  upon  trust  for  the  intended  wife  for  life,  in  bar  of  all 
dower  and  thirds;  and  afier  the  death  of  the  survivor  of  the  husband  and  wife, 
upon  trust  to  »urrender  the  premises  into  the  hands  of  the  lord,  fo  the  use  of  the 
children  of  the  marriage,  their  heirs  and  assigns,  according  to  the  enstora,  as  tenanu 
in  common;  such  surrenders  to  be  mude  at  the  coiits  and  charges  of  the  children 
who  should  be  entitled  to  take  the  same  by  virtue  thereof;  and' in*  default  of  issue 
of  the  marriage  that  should  be  living  at  the  de^th.  of  the  survivor  of  the  husband 
and  wife,  then  upon  this  special  trust  and  confidence,  to  surrender  the  premises 
Into  the  hands  of  the  lord  of  the  manor  for  the  time  being,  to  the  use  and  behoof 
of  the  right  heirs  of  the  settlor  for  ever,  according  to  tliQ  custom  of  the  manor; 
such  surrender  or  surrenders  last  mentioned  to  be  made  at  tfie  costs  and  charges  in 
nil  things  of  the  person  or  persons  who,  by  virtue  of 'the  last  mentioned  condition 
.or  limitation  should  be  entitled  to  take  the  same.  The  only  i^spe  of  the  marriage 
was  a  daughter,  who  survived  the  settlor,  but  died  in  the  lifetime  of  the  widow,  her 
mother.  Tlie  widow  continued  in  possesiiioo  of  the  premises  till  her  death.  It 
being  admitted  that  the  widow  was,  according  to  the  custom,  the  heir  of  the  settlor 
at  the  time  of  his  death,  and  that  his  youngest  sister  wasr  such  heir  at  the  time  of 
the  widow's  death;  it  was  heUi,  that  by  virtue  of  the  ultimate  limitation  in  the 
articles,  the  youngest  sister  was  entitled  to  caU  for  n  coitveyance  ot  the  customary 
premises,  from  a  partjr  in  whom  the  legal  estate  had  become  vested,  and  who  alio 
claimed  the  equitable  interest  through  the  widow  aqd  the  daug^iJUjr. 
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16S1«  ^     aforesMdi  it  wm  declared   that,   in  comnderation  of 
the  laid  intended  marriage,  and  of  the  marriage  por* 
tion  of  the  laid  Grace  Haddcn^  and  for  settling  and 
assuring   the  said   messuages,  ftc^   upon   the   trusts 
thereinafter  declared,  it  was  thereby  mutually  agreed  by 
and  between  the  parties  therslo^  and  the  said  lUkn 
Mtarte^  for  himself  his  heirs,  executors,  and  adminis- 
tritors,  ooTenantcd  and  agreed,  that  he^  bis  heirs  mr 
assigns,  should  and  wouk),  at  his  and  their  own  proper 
charges,  before  the  solemnization  of  the  said  marriage, 
well  and  scrfkiently  convey  and  assure  to  the  use  of 
the  said  trustees,  or  their  heirs  and  assigns  for  ever, 
according  to  the  custom  of  the  smd  manor,  all  the  said 
messuages,  Sec.,  to  be  held  and  enjoyed  by  the  sod 
trustees,  and  the  eurvifor  of  them,  and  the  heirs  and 
assigns  of  such  survivor,  upon  the  condicions  and  to 
and  for  tlie  several  uses,  intents,  and  purposes,  and 
sub|ect  to  the  several  limitations,  provisoes  and  agrees 
meats  following;  that  is  to  say,  upon  trust,  to  permit 
and  suffer  the  said  Robert  Marke,  his  heirs  and  assigns, 
to  hold  and  enjoy  the  said  messuages,  &c^  and  to  re» 
ceive  the  rents,  issues,  and  profits  thereof,  until  the 
sdemnization  of  the  said  marriage;  and  from  and  afiet 
the  solemnization  thereof,  upon  trust,  to  permit  him 
and  his  assigns  to  hold  and  enjoy  the  said  several  nies* 
soagesi  &&,  and  to  receive  the  rents,  issues,  and  profits 
thereof  to  his  and  their  own  use  and  benefit,  for  the 
term  of  bis  natural  life,  he  rendering  therefore  all 
rents,  reparations,  suits,  and  services  due  and  payaUe  in 
respect  of  the  premises  during  the  said  term ;  and  upon 
further  trust,  after  his  decease,  to  permit  the  said  Grace 
Haddon  and  her  assigns  to  hold  and  enjoy  the  said  mes- 
suages, &c,  and  to  receive  the  rents,  issues,  and  profits 
thereof  to  her  and  their  own  use  and  benefit,  for  the 
term  of  her  natural  life,  for  her  better  support  and  main- 
tenance in  case  she  should  survive  her  said  intended 

husband. 
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basband,  tnd  tti  full  recompense  of  all  dowtr  and  thtnh       1881. 
which  she  might  otherwise  have,  claim,  or  challenge  in     "^      -   -' 
or  oat  of  any  of  the  freehold  lands,  tenements,  or  here-    _      v. 
ditaments  of  the  said  Bdberi  Marke^  she  rendering  there* 
ibre  all  rents,  &c«  payable  in  respect  of  the  premises  afore- 
said during  the  said  term ;  and  upon  this  further  trust, 
that  upon  and  after  the  death  of  the  suryivor  of  them 
the  said  Robert  and  Grace^  the  said  trustees,  &c.,  should 
surrender  into  the  hands  of  the  lord  of  the  said  manor 
for  the  time  being  the  several  messuages,  &c.,  aforesaid, 
to  the  use  and  behoof  of  such  children  of  the  marriage, 
for  such  estates,  and  in  such  manner  and  form  as  the  said" 
Boberif  or  in  his  defauh  the  said  Qrace^  should  by  deed 
or  will  appoint;  and  in  default  of  such  appointment 
then,  upon  trust,  to  surrender  the  said  messuages,  fltc, 
to  the  use  of  all  and  every  the  child  and  children  of  the 
body  of  the  said  Robert  on  the  body  of  the  said  Grace 
lawfully  begotten,   their  heirs  and   assigns   for  ever, 
according  to  the  custom  of  the  manor  aforesaid,  as 
tenants  in  common,  and  if  but  one  such  child,  then  to 
the  use  of  such  only  child,  his  or  her  heirs  and  assigns 
forever,  according  to  the  custom  of  the  said  manor; 
such  surrenders  to  be  made  at  the  costs  and  charges  of 
such  child  or  children  who  should  be  entitled  to  take 
the  some  by  virtue  thereof;  and  in  defiiult  of  issue  of  the 
said  Babert  on  the  body  of  the  said  Grace^  that  should 
be  living  at  the  death  of  the  survivor  of  them,  then 
upon  this  special  trust  and  confidence,  that  the  said 
trustees  should  surrender  into  the  hands  of  the  lord  of 
the  manor  aforesaid  for  the  time  being  all  and  singular 
the  said  several  messuages,  &c.,  to  the  use  and  behoof  of 
the  right  heirs  of  the  said   Bobert  Marke  for  even 
according  to  the  custom  of  the  said  manor,  such  sun- 
render  or  surrenders  last  mentioned,  to  be  made  at  the 
costs  and  charges  in  all  things  of  such  person  or  per- 
sons 
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1SS1«       fOQ0  whcH  by  Tirtue  of  the  iMt-mentioncd  conditMiD  ( 
limiuUoDy  should  be  entitled  to  take  the  same. 


On  the  26th  of  April  1769,  a  sorrender,  upon  the  < 
ditions  and  uses  expressed  in  the  marriage  arUdes^  «a» 
made  to  the  use  of  the  trustees,  who  were  tliereupoa 
duly  admitted  by  the  lord  as  tenants  of  the  customary 
estates  comprised  in  the  at  tides;  and  the  marriage 
between  Robert  Marke  and  Grace  Haddon  shortly  after* 
wards  took  effect.  They  had  issue,  one  child  only^ 
a  daughter  named  EUzabeik  Marke.  Robert  Marke  tlie 
settlor  died  in  the  year  1779,  without  having  made  any 
▼alid  appointment  under  the  articles,  leaving  hisdaoghior 
EUzabeik^  and  widow  Groor,  surviving  him.  After,  bis 
death  the  widow  intermarried  with  one  Jam€$  Turner^ 
who  survived  her,  and  by  whom  she  left  two  sons,  Jqbi 
Haddon  Turner  and  Jame$  Turner  the  younger.  Grace 
Turner  continued  under  the  settlement  to  bold  and  enjoy 
the  customary  estates  down  to  the  period  of  her  death, 
which  took  place  on  the  5th  of  February  1819.  EUsa^ 
betk  Marke,  the  daughter,  died  in  the  year  1812,  without 
having  ever  been  married. 

The  bill  was  filed  by  Susannak  Locke,  the  youngest 
sister  o(  Robert  Marke  the  settlor,  against  Tkomas  Souths 
wood,  who  had  purchased,  for  valuable  consideration, 
but  with  notice  of  the  settlement,  certain  portions  of  the 
property  comprised  in  the  marriage  articles,  and  who 
was  also  the  lord  of  the  manor  of  Taunton  Deane. 

The  bill,  after  setting  forth  the  marriage  artides,  ajod 
stating  the  facts  already  mentioned,  went  on  to  all^[e 
that  the  settlor  left  no  issue  except  Elizabetk  Marke, 
and  that  he  left  no  brother  surviving  him;  and  that 
jthe  Plaintiff*  was  his  youngest  sister,  and  that,  as  suc^ 
youngest  sister,  she  became  and  was  at  the  time  of  the 

death 
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ietXh  of  Oraee  Marke  (afterwards  Grace  Twm€r\  and'       18S1, 
was  now  the  heiress  of  Robert  Marke^  according  to  the     ^^T^T^ 
custom  of  the  manor;  and  that,  as  soch  customary  *. 

heiresS)  she,  upon  the  death  of  Grace  Marhe^  became  SourairppA. 
and  was  entitled  to  the  customary  premises,  under  and 
by  virtue  of  the  trusts  expressed  in  the  articles.  The 
bill  then  stated  that  the  legal  estate  in  the  premises 
had,  by  virtue  of  certain  mesne  surrenders  and  admit** 
tances,  become  and  was  now  vested  in  the  Defendant 
The  bill  charged  that,  according  to  the  true  construo- 
iioB  of  the  marriage  articles,  the  customary  premises 
were,  upon  the  death  of  the  survivor  of  Bobert  Marke 
and  Grace  bis  wife,  without  leaving  issue  of  their  mar- 
riage then  livings  to  be  surrendered  to  the  use  of  the 
person  or  persons  who  should  then  be  the  customary 
heir  or  heirs  of  Robert  Marke.  The  bill  prayed  a  de> 
daration,  that  the  Plaintiff  was  entitled  in  equity  to  the 
customary  premises,  and  that  the  Defendant  might  be 
decreed  to  surrender  tlie  same  to  her  and  her  heirs  and 
assigns. 

The  answer  of  the  Defendant,  after  admitting  the 
marriage  articles  and  the  other  matters  of  fact  stated 
jh  the  bill,  proceeded  to  set  forth  the  nature  of  th^ 
Defendant's  title,  which  he  derived  under  surrenders 
made  to  him  by  the  person  in  whom  the  legal  estate 
had  become  vested,  with  the  concurrence  of  the  cus- 
tomary heir  of  (Sraee  Turner^  and  of  the  devisee  under 
the  will  of  Elizabeth  Marke.  The  answer  went  on  to 
admit,  that  according  to  the  Defendant's  belief,  Robert 
Marke  left  no  brother  surviving  him,  and  tliat  the  Plain- 
tiff was  his  youngest  sister ;  it  also  admitted,  that  as 
such  youngest  sister,  slie  became  and  was  at  the  time  of 
the  death  of  Grace  Marke,  heiress  of  Robert  Marke,  ao- 
oording^  to  the  custom  of  the  manor ;  but  it  alleged  that, 
Inr  the  custom  of  the  manor,  the  widow  of  a  tenaiu 
V .  <lytng 
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USli       dying  seised  of  cnslonMy  hrnds^  fMOwl  of  the 
']j^^^     WM  heir  cf  swh  lands  to  her  and  her  heirs  absaknelyt 
9.  apd  dwt  Gnt«r  Afar^^  was  Ifaarefere,  al  the  time  ef  iha 

SooTHwooo.  deaA  ef  Boiert  Marie,  his  heiress  acoonUi^;  la  the 
CQsloniortbeaiaDor;  andtheDefeadant^fiMrtheicasMia 
aforesaid,  denied  that  the  Plaintil^  as  aach  castonaij 
httf  ess,  did|  upon  the  death  of  Gfiue  Marbe,  becaate  or 
was  now  entitled  to  the  eastomarjr  premisea.  The  De«» 
fendant  admitted,  that  the  Iq^al  estate  in  die  caatoaauy 
premises  was  then  vested  in  hhn,  and  UuMt  he  was  also 
the  lord  of  the  manor;  and  he  sahmittad  thai  he  niea 
not  a  trustee  of  the  legarestate  of  the  penisaB  upon 
the  trusts  of  the  marriage  armies ;  and  chat  the  ptemisea 
were  not,  according  to  the  traa  eonatmctioa  af  the 
articles,  upon  the  death  of  ihe  surrirar  o(JB0beri  Msrfe 
and  Oraee  his  wife,  without  leaving  issue  of  the  mar- 
riage then  living,  to  be  sarrendered  to  the  person  or 
persons  who  should  then  be  cuatomarj  hen*  or  haiia  of 
the  said  Robert  Marke,  as  m  the  bill  aliqpd. 

The  Plaintiff  filed  a  replication  to  the  answer,  but 
did  not  examine  anj  witnesses,  <Nr  adduce  any  atlker 
evidence  in  support  of  the  biH.  Copies  of  the  vacioiia 
surrenders  and  admittances  on  which  the  DefeadanS 
reHed  were  admitted  by  the  Plamti£ 

The  Vice-Cbancellor,  at  the  hearing  of  the  osas^ 
made  a  decree  according  to  the  prayer  of  the  bill,  and 
the  Defendant  thereupon  presented  a  petition  of  a^ppeal. 

Sir  Edward  Si^den  and  Mr.  Jffca&,  for  the  Phiniiii; 
observed,  that  the  Defendant  having  admitted  by  his 
answer  that,  according  to  the  custom  of  the  manor, 
the  Plaintiff,  at  the  time  of  the  death  of  Grace  Turner, 
and  now,  was  the  heiress  of  Roiert  Marie  the  settlor, 
the  only  question  upon  which  the  Court  was  now  called 

to 
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to  decide  was,  what  construction  should  be  pot  upon        18S1. 

the  marriage  articles.    Tlie  true  construction  of  those 

articlesn  they  submitted»  was,  that  the  party  who  was 

^  take  the  property  under  the  ultimate  iiautalioBy 

was   the  individual   who   happened  to   fill   the  cbfrr 

racter  of  customary  heir  of  the  settlor  at  the  deter* 

mination    of  the  contingency   previously   expressed; 

that  is  to  say,  in  the  events  which  had  happenedf  on 

the  death  of  the  widow  of  the  settlor  leaving  no  issue 

of  the  marriage.    Till  that  event  took  plac^  tJie  v^ 

xnainder  was  contingent,  and  the  party  who  was  lo  be 

entitled  under  it  remained  uncertain.    This,  which  was 

the  rational  and  probable  construistion,  was  supported, 

as  well  by  the  general  frame  and  seope  of  the  ortscles, 

as  by  the  particular  expressions  employ^  in  them 

and  it  was  placed  beyond  doubt  by  the  special  pr»« 

vision  in  the  last  clause,  by  which  it  was  direoled  thai, 

in  default  of  issue  of  the  marriage  living  at  the  death 

of  the  surviving  parent,  the  trustees  should  surrender 

into  the  hands  of  the  lord  of  the  manor  aU  and  siiH 

gular  the  messuages,  &c.,  to  the  use  of  the  right  heirs 

of  the  settlor  for  ever  according  to  the  custom  of  the 

manor,  ^  such  surrender  to  be  made  at  the  costs  and 

charges  in  att  things  of  such  person  or  persons  who, 

by  virtue  of  the  Ust-mentioned  condition  or  limifa^ 

lion,  should  be  entitled  to  take  the  same.'*     Ward  v. 

Bradln^.  («) 

The  SeUciiar-General  (Sir  fF.  Hame)^  Mr.  Trafoir, 
and  Mr.  Prntonf  in  support  of  the  appeaL 

The  ultimate  limitation  in  the  marriage  articles,  in 
default  of  issue  of  the  body  of  Robert  Marke^  the  set- 
tlor, on  the  body  of  Grace  Haddtrn^  living  at  the  death 
of  the  survivor  of  them  the  said  Robert  and  Graee^  to  the 

use 

(a)  S  Vem.  25. 
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183i;  ose  of  the  right  heirs  of  the  said  BdbeH  Marke  for  erer,* 
icoording  to  the  custom  of  the  manor,  is  no  more  than 
a  reservation  of  the  settlor's  old  estate,  revesting  that' 
estate  in  him,  subject  to  the  previous  limitations ;  and 
upon  his  death,  the  estate  descended  to^  and  vested  in^' 
his  widow,  who  survived  him,  as  his  heir  according  la 
the  custom.  This  is  not,  as  has  been  contended  on  the 
part  of  the  Plaintifl^  a  limitation,  by  purchase^  to  the  un- 
known and  uncertain  individual  who^  by  chance^  mKj 
happen  to  answer  the  description  of  customary  heir  at 
the  death'  of  the  survivor  of  the  setdor  and  his  wife.' 
At  law,  a  man  could  not  make  his  heir  a  purchaser, 
designating  him  by  that  term ;  lirU  Institute  {a) ;  and  it 
has  been  always  held  that  a  limitation  to  the  right  heirs 
of  the  grantor  continues  in  himself  as  the  reversion  in 
lee;  FetmiA  v.  Mitforth  (6),  Earl  of  BedJbrdPt  Ca$e{€). 
Mr.  JVatkins  lays  it  down,  that  the  same  rule  applies 
to  equitable  as  to  legal  estates  ((/),  to  copyholds  as  to 
freeholds  [e) ;  Roe  dem.  Noden  v.  Grtjffits  (g) ;  2Viaf» 
out  dem.  Gower  v.  Cunniugham.  {h) 

.  The  only  object  of  these  articles  was  to  make  a  pro* 
vision  for  the  wife  of  the  settlor  and  the  children  of  the 
marriage ;  for  it  is  expressly  recited  that  the  articles  were 
made  in  consideration  of  the  marriage  and  of  the  fortune 
of  the  intended  wife,  11^  therefore^  Robert  Marke  had 
survived  his  wire  and  daughter,  the  object  and  purposes 
of  the  settlement  would  have  been  entirely  exhausted ; 
and,  under  those  circumstances,  he  would  have  been  en- 
titled to  call  upon  the  trustees  for  a  re-surrender  of  the 
customary  premises.  In  determining  a  question  of  con- 
struction 

(a)  Co. LiU.  8S.  b.  (c)  1  Waik.  Copyh.  lS0.4th  ed. 

(A)  Mo.  2S4.  ig)  4  Burr.  1952. 

.    (c)  Mo.  71S.  (k)  Fearne,  C.  R.  69.  S  Bkek. 

(^  WaUt.  2>rje.  ISS.  1016. 
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'sCruction  of  this  kind,  the  whole  scope  and  context  of  183 1v 
the  instrument,  and  tlie  declared  or  obvious  purposes 
of  the  parties,  are  material  to  be  considered ;  CAulmoTh' 
deUy  v.  CUnfon.  (a)  It  is  absurd  to  suppose  that  the 
settlor  could  have  meant  to  make  such  a  settlement  of 
his  own  estate,  that,  if  his  wife  died  the  very  day  after 
the  marriage,  his  interest  should  be  irrevocably  cut  down 
to  a  mere  life  estate,  especially  in  favour  of  a  person 
uncertain  and  undefinable  during  his  lifetime,  and  from 
whom  no  consideration  moved  either  directly  or  in- 
directly. That  it  was  not  intended  to  provide  by  these 
articles  for  any  person  or  object  unconnected  with  the 
marriage,  is  manifest  from  the  very  first  trust  expressed 
in  tliem,  —  the  trust  by  which  the  setdor,  his  heirs  and 
assigns,  are  permitted  to  hold  and  enjoy  the  premises, 
until  the  marriage  takes  effect. 

The  only  circumstance  on  which  the  Plaintiff  relies,  as 
taking  her  case  out  of  the  general  rule,  is,  that  the  trus- 
tees are  by  the  terms  of  the  trust  required  to  do  an  act 
upon  the  happening  of  the  contingency,  namely,  to  sur- 
render the  trust  estate  to  the  party  entitled  as  customary 
heir ;  but  that  proviso  is  a  mere  form,  to  be  found  in  all 
instruments  of  a  similar  kind,  and  constantly  required 
by  the  steward  of  this  manor;  and  it  cannot  exclude  the 
right  of  ihe  settlor  to  his  old  estate  as  a  reversion  re- 
maining vested  in  him.  Doubtless,  a  limitation  to  right 
heirs  may  be  con&ti  ued  to  mean  right  heirs  at  a  par- 
ticular time,  as  was  the  case  in  Cholmandeleif  v.  Clinlon^ 
where  the  sense  of  the  context  rendered  such  a  construc- 
tion imperative;  but,  even  in  a  will,  nothing  but  the 
jBtrongest  and  most  distinct  expressions  have  been  con- 
sidered sufficient  for  that  purpose;  HoUawmf  v.  HoUo^ 
way.  (i) 

Sir 

(a)  9X4-  W.l.  W  5r#<.S99. 
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1831.  Sir  Edweard  Sugden^  in  reply,  referred  to  Gorimg  v. 

Nask  (a)  and  Oavering  r.  Claveri^g  {b\»  to  abew  that  lbs 
Court  would  give  effect  to  marrifige  Articlee  beyond 
the  immediate  porpoee  ibr  which  thqr  were  eoterad 
iotoi  and  for  the  benefit  of  volunteers;  and  he  sob- 
mitted  that  CAotaondMry  v,  Ointm^  to  lar  firom  bei^g 
adverse^  waa  in  the  Pbuatiff'a  fiivour. 


JiMrflo.  Lord  CHAifcEi.ix>ii  Beodobam. 

This  b  a  very  singular  case,  at  ising  out  of  a  custom 
in  the  manor  of  TaunUm  Deane^  by  which  a  widow  suc- 
ceeds as  heir  to  her  husband,  to  the  exclusion  of  the 
issue.  Such  being  the  custom  of  this  manor,  a  Pluotiff 
comes  forward,  who  is  the  youngest  sister  of  the  deceased 
husband,  and  who  became  his  customary  heiress  at  the 
death  of  the  widow  (for  a  custom  similar  to  the  tenure 
by  borough  English,  also  obtains  in  this  manor),  and 
who,  as  such  heiress,  claims  certain  customary  estates 
within  the  manor,  under  the  limitations  of  the  settlement 
which  I  am  about  to  state.  The  other  party  to  tlie 
suit  is  a  purchaser  for  valuable  consideration,  with 
notice,  who  claims  under  the  widow  and  daughter  of  the 
settlor.  The  settlement  gives  an  ultimate  remainder  in 
the  equitable,  not  in  the  legal  estate,  to  the  right  heirs 
of  the  setdor,  who  was  a  person  of  the  name  of  Robert 
Marke ;  and  the  question  is,  whether  the  right  heirs  to 
whom  this  remainder  is  limited  are  the  right  heirs  of  the 
settlor  at  his  death,  or  his  right  heirs  at  the  time  of  the 
happening  of  the  contingency  upon  which  this  limitation 
is  to  take  effect;  in  other  words,  whether  the  widow  or 
the  youngest  sister  of  the  settlor  is  entitled  under  this 
ultimate  limitation. 

Every 
(«)  3  AA.  1S6.  (A)  2  F#ni.47S. 
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Every  thing  depends,  therefore,  upon  the  ultimate  1881. 
limitation,  which  is  to  this  effect:  —  The  settlor,  first 
of  all,  for  the  better  support  and  maintenance  of  his 
intended  wife  Gracc^  and  in  full  satisfaction  and  bar  of 
all  dower  and  thirds,  limits  the  estates  in  question  to 
the  use  of  himself  and  the  said  Grace  for  life,  and  after 
the  death  of  the  survivor  of  them,  to  the  use  of  their 
issue ;  and,  in  default  of  issue  of  the  body  of  the  said 
Robert  Marke  on  the  body  of  the  said  Grace  Haddan 
lawfully  to  be  begotten,  that  should  be  living  at  the  time 
of  the  death  of  the  survivor  of  them,  upon  this  further 
special  trust,  that  the  trustees,  or  the  survivor  of  them, 
should  surrender  the  said  estates  into  the  hands  of  the 
lord  of  the  manor,  to  the  use  and  behoof  of  the  right 
heirs  of  the  said  Robert  Marke,  according  to  the  custom 
of  the  manor;  **  such  surrender  or  surrenders  last  men- 
tioned to  be  made  at  the  costs  and  charges  in  all  things 
of  such  person  or  persons,  who,  by  virtue  of  the  last 
mentioned  condition  or  limitation,  should  be  entitled  to 
take  the  same." 

Now  it  is  to  be  particularly  observed,  that  in  this  case 
a  surrender  is  directed  to  be  made  in  favour  of  the  issue 
at  the  time  of  the  death  of  the  survivor  of  the  parents ; 
and  in  default  of  issue  which  shall  be  living  at  the  time 
of  the  death  of  the  surviving  parent,  a  surrender  is  di- 
rected to  be  made  to  the  right  heirs  of  the  settlor  ac- 
cording to  the  custom  of  the  manor ;  such  surrender  to 
be  made  at  the  costs  and  charges  in  all  things  of  the 
person  or  persons  who  shall  be  entitled  under  the 
ultimate  limitation.  In  this  limitation  it  seems  to  me 
to  be  perfectly  clear,  that  the  intention  of  the  settlor 
was,  that  the  estate  should  go  to  him  or  her  who  should 
answer  the  description  of  his  right  heir  according  to 
the  custom  of  the  manor  at  a  given  period,  namely. 

Vol.  I.  F  f  the 


429  CASES  IN  CHANCERY. 

1-691.        the  death  of  Grace  without  iasae  of  the  marriage  liviDi^ 
at  the  time  of  such  death. 

.Considerkig  the  plain  indication  of  the  aeltlor^a  inteii* 
tion,  arising  from  the  circumstance  of  his  giving  a 
lifis-estate  to  his  wife,  of  his  making  a  provision  for  her 
in  bar  of  all  dower,  —  tying  himself  up,  therefore^  fironi 
the  power  of  making  any  future  settlement  of  the  pro* 
perty ;  considering,  further,  that  it  was  not  very  likely 
that  he  contemplated  the  event  of  his  wife  succeeding 
to  this  estate  as  his  customary  heir,  while  it  was  obvi-» 
ously  his  intention  that  the  ultimate  limitation  should  take 
effect  in  the  event  of  a  failure  of  issue  of  their  bodies ; — 
I  am,  upon  these  grounds,  of  opinion  that  the  deddon 
of  the  Vice- Chancellor  is  correct,  and  ought  to  be 
affirmed. 


This  caus^  under  the  name  of  Bush  v.  Loctey  was 
afterwards  heard  on  appeal  in  the  House  of  Lords» 
where,  on  the  5th  of  September  1835,  the  decrees  of 
the  Vice-Chancellor  and  the  Lord  Chancellor  were 
affirmed,  {a) 

(a)  See  the  following  case. 
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LOCKE  1^  COLMAN,  J^.m.^7. 

^T^HIS  was  a  bill  filed  by  Susannah  Locke,  the  Plaintiff  A  custom  in  a 
in  the  cause  of  LM:ke  v.  Southwood  {a)^  for  the  pur-  on^' death 

pose  of  recovering  from  Matthew  Cohnan  and  Sarah  of  a  person 
•1  ,  .        I  .  £.  •  sciscdofpro. 

Cdman  certain  other  portions  of  the  customary  premises  perty  within 

situate  within  the  manor  of  Taunton  Deane.  and  com-  f**®  p«nor, 

leaving  no 

prised  in  the  same  marriage  articles.  The  Cobnans  stood  widow,  child» 

in  the  same  situation  with  Southwood,  being  purchasers  ^  youngest 

for  valuable  consideration,  who  derived  title  under  tup-  sister  shaTi 

renders  made  by  the  person  in  whom  the  legal  estate  not  beWd  to 

was  vested*  with  the  concurrence  of  the  customary  heir  exclude  the 

issue  oia 
of  Grace  Turner^  the  settlor's  widow,  and  of  the  devisee  deceased 

under  the  will  of  Elizabeth  Marke,  his  daughter.  brother,  unless 

'  ^  the  custom  is 

expre«Iy 

The  case  made  by  the  bill  was,  mutatis  mutandis^  the  S^endto  that 
same  in  substance  as  that  in  the  suit  of  Locke  v.  Souths  particular 


wood.     The  custom  of  the  manor,  as  to  inheritance,  was      ^n  ii 


stated  to  be,  that  upon  the  death  of  a  person  seised  in  fee  directed  for 
according  to  the  custom,  and  leaving  no  wife  or  children  of  trying  the 
and  no  brother  surviving  him,  the  customary  estates  c"**®"- 
descended  upon  his  youngest  sister,  and  the  Plaintiff 
was  alleged  to  be  such  youngest  sister. 

The  answers  of  the  Defendants  admitted  the  matters  of 
fact  alleged  in  the  bill,  and  that  the  settlor  left  no  brother 
surviving  him,  and  that  the  Plaintiff  was  his  youngest 
sister,  but  it  insisted  that  the  Plaintiff  did  not,  as  such 
youngest  sister,  become,  and  was  not  at  the  time  of  the 
death  of  Grace  Turner,  and  that  she  was  not  now  the 
heiress  of  Robert  Marke  according  to  the  custom  of  the 

manor: 
(«)  page  411.  iupth, 
Ff  2 
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18S6.  manor:  for  the  Defendant  was  advised,  that,  accordii^ 
to  such  custom,  if  a  tenant  dies,  having  a  wife,  such  wUe 
upon  his  death  becomes  and  is  his  heir  according  to  the 
custom,  and  becomes  thereupon  absolutely  entitled  to  the 
customary  lands  of  her  husband  not  disposed  of  by  his 
will,  to  hold  to  her  and  her  heirs  for  erer  according  U> 
the  custom ;  and  that  a  phild  of  any  tenant  by  the  custom 
of  the  manor  can  only  be  his  heir  according  to  the 
custom,  in  the  event  of  such  tenant  dying,  having  no 
wife  at  the  time  of  his  death  ;  and  that  if  a  tenant  dies, 
having  no  wife  at  the  time  of  his  death,  his  youngest 
or  only  son  is  his  heir  according  to  the  custom  of  the 
manor;  and  in  case  of  no  son,  his  youngest  or  only 
daughter ;  and  if  no  daughter,  his  youngest  or  only 
brother  is  his  heir  according  to  the  custom  of  the 
manor;  and  that  if  there  be  no  widow,  son,  daughter,  or 
brother  of  a  tenant,  in  such  event  only  is  a  sister  of  a 
tenant  by  the  custom  of  the  manor  his  heir ;  and  tliat, 
according  to  such  custom,  if  a  widow  marries,  her  second 
husband  is  entitled  to  admission,  and  thereupon  becomea 
absolutely  entitled  to  the  lands,  in  the  same  way  as  the 
widow  does  by  surviving  her  husband :  and  tlie  De^ 
fendant  stated  that  he  believed  the  said  Grace  Turner  left 
issue  by  her  second  husband  James  Turner  two  sons, 
namely,  John  Haddofi  Turner  and  James  Turner  the 
younger;  and  that  her  said  second  husband  on  his  mar-^ 
riage  with  her,  or  her  youngest  son,  James  Turner  tlie 
younger,  on  her  death,  and  as  her  customary  heir^ 
became  entitled  to  the  lands  and  premises  sought  to 
be  recovered  by  the  bill.  The  answer  further  stated 
that  the  Defendant  was  informed  that  Robert  Marke  had 
a  brother  John  Marke,  who  died  leaving  issue  two  sons^ 
John  and  Robert^  the  youngest  of  whom,  Robert,  would, 
in  the  event  of  Robert  Marie  the  settlor  not  having 
left  a  widow,  have  been  his  customary  heir ;  and  that 
Robert  Marke,  the  son  of  John,  left  John  his  youngest 

son» 
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son,  who  woald  now  be  the  heir  of  Robert  Marke  the 
settlor  if  he  had  not  left  a  widow ;  and  the  Defendant 
said  he  was  advised  and  believed  that,  for  the  reasons 
aforesaid,  the  Plaintiff  was  not  the  heir  of  Robeti  Marke 
according  to  the  custom. 

The  answer  was  replied  to,  and  evidence  was  gone 
into  on  both  sides.  The  substance  and  general  effect 
of  the  evidence  are  stated  in  the  judgment. 

The  Vice-Chancellor  having  made  a  declaration  that 
the  Plaintiff  was  entitled  to  the  premises  claimed  by  the 
bill,  and  decreed  that  the  Defendants  should  deliver  up 
possession  and  surrender  the  property  to  the  Plaintiff,  an 
appeal  was  brought  against  that  decision. 

Mr.  Jacob  and  Mr.  Blake^  in  support  of  the  decree, 
submitted  that  the  point  of  law  upon  the  construction  of 
the  articles,  was  completely  concluded  by  the  judgment 
of  the  House  of  Lords  in  the  former  case  of  Locke  v. 
Southwoody  a£Srming  the  decrees  of  Lord  Chancellor 
Brougham  and  of  the  present  Vice*Chancellor,  and  that 
the  point  was  no  longer  open  for  discussion.  With 
respect  to  the  existence  of  the  custom,  as  stated  i;i  the 
bill,  the  doubt  suggested  by  the  answer  was  completely 
removed  by  the  evidence.  It  was  true  that  a  custom  of 
this  nature,  which  derogated  from  the  common  law,  was 
to  be  taken  strictly,  and  that  nothing  could  be  engrafted 
upon  it  beyond  what  was  expressly  found  to  constitute  the 
custom  ;  Denn  v.  Spray  {a);  but  evidence  of  general  re- 
putation  of  the  custom  was  admissible,  and  it  had  also 
been  decided  that  evidence  of  reputation  of  a  certain 
course  of  inheritance  being  the  custom  of  a  manor  in 
particular  instances  was  properly  left  to  a  jury,  with  a 
view  to  shew,  by  analogy,  that  the  same  rule  of  inherit-^ 

ance 

(fl)  1  T,  R.  466. 
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ance  extended  to  the  case  of  persons  in  more  remote 
degrees   ;Do€  d.  Foster  t.  Sisson.  {a) 

The  Lord  Chakceixor  said,  that,  after  the  decision 
of  the  House  of  Lords  in  Locke  ▼.  Soutkwood,  he  coald 
not  listen  to  any  argument  upon  the  construction  of  the 
marriage  articles. 

Sir  fV*  Homey  Mr.  Preston,  and  Mr.  J.  B.  Pony,  for 
the  appeal,  insisted  that  even  if  the  judgment  of  the 
House  of  Lords  (a  judgment  which  had  not  been  very 
satisfactory  to  the  profession)  were  to  be  held  binding 
as  a  precedent  in  a  suit  against  other  parties,  (be  decree 
in  this  cause  was  clearly  erroneous.  The  answers  of 
the  Defendants,  unlike  that  of  the  Defendant  in  Locke 
T.  Southwood,  did  not  admit,  but,  on  the  contrary,  dis- 
tinctly denied  the  allegation  that  the  Plaintiff,  at  the  death 
of  Grace  Tnrnert  was  the  heir  of  the  settlor  according 
to  the  custom,  and  had  put  the  Plaintiff  to  the  proof  of 
it,  and  the  evidence  adduced  on  her  behalf  had  alto- 
gether failed  in  proving  that  allegation.  The  Defendants 
were  purchasers  for  full  value,  having  obtained  a  con- 
veyance of  the  legal  estate,  and  before  they  were  de- 
prived of  that  estate,  they  had  a  right  to  insist  that  the 
Plaintiff  should  completely  and  strictly  establish  her  case. 
The  question  was  not  as  to  the  infirmity  of  the  Defend- 
ants' tide,  but  as  to  the  strength  of  the  Plaintiff's  title. 
It  was,  therefore,  not  enough  to  shew,  as  it  might  be 
conceded  the  Plaintiff  had  done,  that  if  the  settlor  left 
no  wife,  or  child,  or  brother,  or  issue  of  a  deceased 
brother,  the  youngest  sister  was  entitled  to  inlierit ; 
she  was  bound  also  to  shew,  either  that  there  were  not 
living  issue  of  a  deceased  brother,  or  that  if  such  issue 
existed,  she,  as  youngest  sister,  had  a  preferable  tide  as 
heir  according  to  the  custom,  and  would  exclude  them* 

Neither 
(a)  lQEatl,e2, 


CASES  IN  CHANCERY.  427 

Neither  of  these  things,  however,  had  she  done:  there  1836. 
was  ao  aile|[aiion  in  the  answer  and  also  some  testimony 
to  shew  that  the  settlor,  though  he  left  no  brother  soi> 
▼iviog  him,  had  great-nephews  now  liviDg,  the  issue  of 
«  brother  who  died  in  his  lifetime;  and  the  attempt  to 
prove  the  custom  broadly  and  generally,  that  the  youngest 
sister  was  customary  heir  in  the  event  of  there  being 
no  brother,  whether  there  were  or  were  not  brother's 
issue  living,  had  not  been  siqsported  by  the  evidence. 

This  was  not  a  case  of  what  might  be  called  a  common 
law  custom,  like  die  custom  of  gavelkind  or  borough 
English,  though  strongly  resembling  the  latter :  it  was  the 
case  of  a  custom  in  a  particular  manor,  and  the  question 
would  be,  whether  in  such  a  case  the  issue  of  a  de« 
ceased  brother  were  excluded  by  a  surviving  sister. 
Now,  upon  the  authority  of  Clemenis  v.  Scudamore  (a\  it 
was  clear  that  unless  a  custom  to  that  effect  was  distinctly 
alleged,  the  brother's  children  were  not  to  be  so  ex* 
eluded.  It  had  not  been  shewn  that  in  this  manor  the 
claim  of  the  issue  of  a  brother, ^^^  rqn-eseniutionisj  had 
ever  been  postponed  eo  nomine  to  the  claim  of  a  surviving 
sister ;  and  where  the  custom  of  the  manor  was  silent, 
the  Court  would  presume  that  the  descent  was  according 
to  the  course  of  the  common  law;  Denn  v.  Spray,  (b) 

Upon  these  pleadings,  another  mode  of  arguing  this 
case  still  remained  open  to  the  Defendant,  notwith- 
standing the  decision  of  the  House  of  Lords  in  Locke 
V.  Souikaoood.  In  Locke  v.  Souikwood  all  that  was  alleged 
was  that  the  widow  took  as  customary  heir  to  h^ 
husband;  it  was  not  contended  that  she  was  capable 
of  transmitting  the  property  by  descent  Here,  how- 
ever, it  was  distinctly  alleged  in  the  answer,  that  the 
wife  inherited   to   the    husband,    with   a  capacity   to 

transmit 

(a)  1  P.  W.  65.     6  Mod.  120.  (3^  1  7.  J2.466. 

Ff  4 


428  CASES  IN  CHANCERY. 

1856.  traosmit  the  property  so  acquired  to  an  after-taken 
husband,  or,  should  he  not  survive,  to  her  youngest 
son.  Now,  in  order  to  ascertain  who  was  the  customary 
heir  of  the  setUor  at  the  time  of  the  death  of  his  widowy 
it  was  necessary  to  inquire  who  would  then  have  been 
in  possession  by  inheritance  of  any  customary  lands  of 
which  the  settlor  had  died  seised.  There  were  strong 
grounds  for  contending*  therefore,  that,  upon  the  death 
of  Grace  Turner  in  February  18  J  9,  her  husband,  James 
Turner^  who  survived  her,  or  James  Turner  the  younger, 
her  youngest  son,  became  not  only  her  customary  lieir, 
but  also  the  customary  heir  oi  Robert  Marke^  thesettlor* 
If  that  were  so»  the  title  of  the  Plaintiff  would  be  wholly 
excluded;  or  at  any  rate  there  would  in  this  view 
be  two  distinct  persons,  the  Plaintiff  SusannoAZiOdlre  and 
James  Turner  the  husband,  or  James  Turner  the  younger, 
both  entitled  to  claim  in  a  certain  sense  as  heirs  according 
to  the  custom ;  and  in  that  case  the  ultimate  limitation  in 
the  marriage  articles  would  be  void  for  uncertainty,  and 
there  would  be  a  resulting  trust  for  the  settlor ;  Roe  dL 
Hucknall  v.  Foster,  [a) 

The  case  of  Edwin  v.  Humas  (A),  where  a  second 
trial  of  an  issue  was  directed  for  the  purpose  of  deter- 
mining a  custom,  shewed  how  slow  the  Coort  was  to 
establish  a  custom  which  would  bind  valuable  property ; 
and  if  the  Court  thought  here  that,  instead  of  having 
her  suit  dismissed,  the  Plaintiff  was  entitled  to  any 
further  opportunity  of  making  out  her  tide,  that  case 
suggested  the  course  which  would  probably  be  most 
satisfactory  to  all  parties,  an  inquiry  into  the  nature 
and  extent  of  a  custom  being  peculiarly  within  the  pro- 
vince of  a  jury;  Black.  Comm.{c) 

Mr.  Jac0!6,  in  reply. 

The 
(«)  9  Bait,  405.  (A)  Q  Vem-  75.         (c)  1  Bhck.  Conim.  76. 
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The  Lord  Chancellor.  18S& 

The  House  of  Lords  having,  in  the  case  of  Locke  v. 


Southwoodf  put  a  construction  upon  the  settlement  of 
the  24th  of  April  1769,  and  decided  that,  in  the  events  j^^  ^^ 
which  have  happened,  the  ultimate  direction  in  that 
settlement  to  the  trustees  to  surrender  the  premises  to 
the  use  and  behoof  of  the  right  heirs  of  Bobert  Markey 
gives  the  beneficial  interest  in  the  customary  estates  in 
question  to  such  person  as  answered  the  description  of 
heir  of  Robert  Marke,  according  to  the  custom,  at  the  time 
of  the  death  of  Grace  Turnery  on  the  5th  of  February 
1819,  the  only  question  for  my  consideration  is,  whether 
there  be  such  evidence  in  the  cause  as  to  make  it  per- 
fectly safe  to  decide,  without  further  inquiry,  that  the 
Plaintiff  did  answer  that  description;  and  this  depends 
upon  the  evidence  of  the  PlaintifPs  pedigree,  and  of  the 
custom  of  the  manor. 

The  Plaintiff  contends,  that  where  there  is  no  bro- 
ther the  youngest  sister  succeeds,  although  there  may  be 
children  of  a  deceased  brother.  The  Defendants,  on  the 
other  hand,  contend,  that  Robert  Marke  had  a  brother 
who  left  issue,  and  that  in  such  case  the  sister  is  not 
the  heir. 

The  answers  not  admitting  the  Plaintiff's  title  in  this 
respect,  the  case  must  depend  upon  the  depositions  of 
the  witnesses,  and  the  documentary  evidence. 

James  GiUj  John  Cdesy  and  Thomas  Ridge^  examined 
for  the  Plaintiff,  have  not  any  such  knowledge  of  the 
custom,  or  of  the  facts  to  which  they  are  called  upon 
to  depose,  as  makes  their  evidence  of  any  weight. 

Henry  Blackford  Shillibeer  is  the  principal  witness  for 
the  Plaintiff.     He  is  described  as  a  land  surveyor ;  but 

he 
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1836.  he  it  the  author  of  a  treatise  upon  the  custom  of  this 
manor.  He  says  he  believes  that  the  youngest  sister 
succeeds  in  preference  to  the  issue  of  a  deceased  brother. 
He  further  says,  that  the  same  custom  prevails  in  the 
neighbouring  manor  of  Taunton  Priory  $  and  he  then 
gives,  from  information  and  belief,  an  instance  of  a  sister 
in  that  manor  having  succeeded,  to  the  exclusion  of  the 
children  of  a  brother.  This  evidence  is  of  no  wei^t. 
The  &cts  are  spoken  to  only  from  information  and 
belief;  and  the  customs  of  one  manor  are  not  admis- 
sible as  evidence  of  the  customs  of  another,  {a) 

For  the  Defendants,  William  Upham  proves,  that  by 
the  custom  of  this  manor  a  widow  succeeds  to  her 
husband's  estate  in  preference  to  his  children ;  and  that 
if  she  marry  a  second  husband,  that  husband  succeeds 
to  her. 

William  Kinglairet  the  steward  of  the  manor,  proves 
the  same :  but  he  does  not  speak  to  the  succession  of 
a  sister  in  preference  to  the  issue  of  a  brother,  or  the 
reverse.  He  also  says,  he  believes  that  Robert  Marie 
had  a  brother,  who  left  issue  now  living. 

The  presentment  of  the  jury  of  the  court  leet,  in  the 
year  181  ?»  finds  that  the  youngest  brother  succeeds, 
and,  if  there  be  no  brother,  the  youngest  sister ;  and,  if 
there  be  neither  brother  nor  sister,  then  the  youngest 
next  of  kin  of  the  whole  and  worthiest  blood ;  but  it 
does  not  specifically  state  whether  this  rule  applies  in 
cases  in  which  a  deceased  brother  has  left  issue. 

There  is,  therefore,  some  evidence  of  there  being  now 
living  issue  of  a  deceased  brother  of  the  Plaintiff;  and 
if  there  were  not  such  evidence^  the  Plaintiff  would  be 

bound 

(a)  See  Doe  dem.  Foster  v.  Sissofi,  12  East,  62. 
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bound  to  prove  that  there  were  no  such  issue,  unless  by 
the  custom  she  is  entitled  to  succeed  in  preference  to 
such  issue. 

The  question  therefore  is,  does  the  custom,  as  proved 
by  the  presentment  of  the  jury,  for  in  fact  that  is  the  only 
evidence  upon  the  subject,  necessarily  exclude  the  issue 
of  the  brother,  and  give  a  preference  to  the  sister. 

In  Clements  v.  Scudamore  (a),  the  point  decided  was, 
that  where  the  custom  was  that  copyhold  lands  should 
descend  to  the  youngest  son,  in  the  nature  of  borough 
English,  and  his  heirs,  the  daughter  of  a  youngest  son 
deceased  was  preferred  before  the  youngest  surviving 
son ;  but  Lord  Holt  there  said  it  would  make  no  differ- 
ence if  the  custom  had  omitted  to  say,  that  the  heir  of 
the  youngest  son  should  inherit,  because,  observed  his 
Ix>rdship,  the  custom  ought  to  *^  receive  such  construe- 
tion  as  may  comprehend  necessary  consequences  and 
incidents  in  course  of  descents;"  and  he  quoted  Godfrey 
v.  Bullock  {b)f  where  the  custom  was,  that  if  a  man  die 
without  issue  male,  his  eldest  daughter  should  have  the 
land ;  and  it  was  held,  that  the  daughter  of  the  eldest 
daughter  deceased  should  be  preferred  to  his  eldest 
daughter  at  his  decease. 

So  here  the  custom  is,  that  the  youngest  son  shall 
inherit,  which  cannot  necessarily  exclude  the  son  of  such 
youngest  son. 

The  case  of  Denn  v.  Spray  (c)  was  not  a  case  of  re- 
presentation. The  custom  was  proved  to  be,  that  the 
copyholds  descended  to  an  eldest  son,  an  eldest  daugh- 
ter, and  an  eldest  sister,  but  the  custom  was  silent  as  to 

an 

{a)  1   P.  Wnu.  65.      8    Ld,  (b)  1  Ro.  Ah.  6S3. 

Raym.  1084.     6  Mod,  180.  (c)  1  T.  R.  A9^. 
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1836.  an  eldest  niece.  The  copyholder  had  left  three  nieces, 
daughters  of  a  brother,  and  the  question  was,  whether 
the  eldest  should  take  under  the  custom,  or  whether  all 
should  take  by  the  common  law ;  and  the  Court  held, 
that  the  custom  being  silent^  the  conmon  law  should 
prevail. 

In  Doe  dem.  Foster  ▼.  Sisson  (a\  the  custom  proved 
by  particular  instances  was,  that  tlie  eldest  sister,  and 
if  she  were  dead,  the  son  of  such  eldest  sister  succeeded; 
but  there  was  no  instance  of  any  custom  beyond  that; 
and  the  question  in  the  cause  was  between  the  grandson 
of  an  eldest  sister,  and  the  sons  of  two  younger  sisters; 
but  one  witness  stated  the  reputation  to  be,  that  the 
eldest  sister  should  take,  and,  if  all  were  dead,  the 
descendants  of  the  eldest  sister.  The  Court  of  King^s 
Bench  held  in  that  case,  that  upon  the  evidence  it  was 
properly  left  to  die  jury  to  determine,  whether  the 
grandson  of  the  eldest  sister  was  entitled  to  the  whole, 
although  there  was  no  proof  of  such  extended  custom 
having  been  put  in  use. 

It  is  clear,  therefore,  that  what  is  proved  in  this  case 
to  be  the  custom,  does  not  of  necessity  exclude  the 
extension  of  the  custom  to  the  issue  of  a  deceased 
brother. 

Whether  there  be  more  or  less  probability  of  this 
claim  being  esublished  is  not  material.  The  Plaintiff, 
in  order  to  recover,  must  negative  the  title  of  the  issue 
of  the  brother,  as  she  is  claiming  in  derogation  of  the 
common  law. 

I  am  of  opinion  that  she  has  not  proved  this;  and 
that  there  must,  therefore,  be  an  issue  to  try  who  was 

the 

(a)  ]3£a«/,69. 
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the  heir  of  Robert  Marke,  according  to  the  custom  or       18S6. 
the  manor  of  Taunton  Deane;  the  parties  admitting,  for 
the  purpose  of  the  trial,  that  Robert  Marke  survived  his 
wife,  and  died  on  the  5th  oi  February  1819. 


T 


MILLIGAN  V.  MITCHELL.  ^frtfso. 

Mays. 
iHE  substance  of  the  bill  in  this  cause,  and  the  ge^  Under  on 
neral  nature  and  objects  of  the  suit,  are  stated  in  attbehnrinc. 
the  report  of  the  case  upon  the  motion  for  an  injunction  that  the  came 

before  Lord  Brougham,  {a)  over,  with 

liberty  to  the 
Plaintiff  to 
The  Plaintifis  were  Charles  Milligan  and  Comelim  amend  his  bill 

Sharpy  who,  being  trustees  of  Mrs.  Drake%  donation,  ^J^f ^' m  be 
and  Milligan  being  also  an  elder  of  the  congregation,  should  be  ad- 
were,  by  virtue  of  a  resolution  passed  in  the  year  1803,  Jhewiiw^why 
entitled  as  such  to  act  also  as  trustees  in  the  general  he  was  unable 
management  of  the  chapel.     The  Defendants  were  the  proper  parties 
remaining  trustees  of  that  donation,  and  the  other  elders,  °ffoi^  <he 
together  with  Robert  Martin^  in  whom,  as  the  surviving  Plaintiff  is  not 
trustee  named  in  the  lease,  the  legal  estate  in  the  chapel  ^^^^^^ 
and  premises  had  become  vested.   Martin  died  some  time  plaintiffs  and 
after  the  institution  of  the  suit,  which  was  thereupon  re-  ||^  ,^^ 

vived  against  James  Nisbet  as  his  personal  representative,  ^enu  and 

m.     <^harige8  in  the 
1  he  bill  relating 
(«)  1  Mulne  *  Keen,  446.  to  such  co- 

^        ^  plaintiffi. 

The  provisions  of  the  s  ft  4  W,  4.  c.  94.  and  the  twentieth  of  the  orders  of 
December  1833,  made  under  the  authority  of  that  act,  do  not  apply  to  an  order  at 
the  hearing,  giving  the  Plaintiff  leave  to  amend,  or  to  applications  with  re^ct  to 
amendments  made  in  pursuance  of  such  an  order. 

The  Court  will  not  prescribe  the  particular  form  and  mode  in  which  such  an 
order  is  to  be  carried  into  effect. 

Where  amendments  are  introduced  into  a  bill  irregularly,  and  the  Defendant 
does  not  come  to  the  Court  to  compluin  of  the  irregularity,  but  by  his  answer  to 
the  amended  bill  insists  upon  the  objection,  and  reserves  to  himself  the  same  be- 
nefit of  it  as  if  he  had  pleaded  it  in  bar,  the  objection  may  be  urged  at  the  hearing, 
and  will  entitle  the  Defendant  to  the  costs. 


MiLUOAX 
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18d6«  The  answers  having  been  afterwards  put  in,  a  repli- 

cation was  filed,  and  witnesses  were  examined.    The 
«.  canse  came  on  to  be  heard  at  the  Rolk,  when  oertaia 

preliminary  objections  taken  for  want  of  parties  were 
allowed  by  the  Master  of  the  Rolls,  and  an  order, 
dated  the  21st  of  Jufy  1835,  was  made,  by  which  it  was 
directed  that  the  cause  should  stand  over,  and  that  the 
Plaintifis  should  be  at  liberty  to  amend  their  original 
bill  for  the  purpose  of  adding  parties,  as  they  might  be 
advised,  or  of  shewing  why  they  were  unable  to  bring 
all  proper  parties  before  the  Court 

Under  this  order  the  Plaintiffs  amended  their  bill  by 
adding  as  co-pIaiAtiffs,  William  Ailketiy  Jmnes  Brandie^ 
William  M^Dotiald^  and  Jane  Davidson^  and  entitling 
it  a  bill  <<  on  behalf  of  the  Plaintifi,  and  all  other  per- 
sons except  the  Defendants  hereafter  named,  who  ate 
entitled  to  be  pewholders  or  seat  holders  in  the  church 
or  chapel  at  Woolwich^  comprised  in  and  demised  by  the 
indenture  of  lease  of  the  Hth  of  Jidy  1800  hereinafter 
mentioned,  and  to  call  for  the  execution  of  the  trusts  of 
the  said  indenture,  who  shall  seek  the  benefit  of  this  suit." 

The  following  additional  matter  was  introduced  by 
way  of  amendment  in  the  body  of  the  bill :  —  ^<  And 
your  orators  and  oratrix  further  shew,  that  long  pre- 
viously to  and  up  to  the  time  of  the  re-election  of  the 
said  Alexander  John  Scoii,  to  be  minister  of  the  said 
Scotch  church  at  Woolwich^  notwithstanding  his  being 
disqualified  for  the  said  office  as  aforesaid,  your  orators, 
Charles  Milligan  and  Cornelius  Sharp,  in  addition  to 
their  connection  with  and  interest  in  the  said  church  as 
filling  respectively  the  office  of  elder  and  of  trustee 
thereof  as  aforesaid,  and  your  orators  and  oratrix,  Wtl" 
liam  Aitken,  James  Brandie,  William  McDonald,  and 
Jane  Davidson,  all  held  and  occupied  sittings  in  the 
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said  chDrch,  and  bad  attended  the  ministrf  of  the  said 
Dr.  Bfythe  to  the  time  of  his  death,  and  being  attached 
to  the  doctrines  and  worship  of  the  Established  Church 
of  Scotland^  they  had  after  his  death  attended  and  been 
desirous  of  continuing  to  attend  public  worship  in  the 
said  church  at  Woolmcfi,  and  to  have  the  benefit  of  the 
ministry  of  any  person  who  should  have  received  a  call, 
and  been  duly  appointed  a  pastor  of  the  said  congre- 
gation at  Woolwichf  and  who  should  have  been  licensed 
to  preach  the  Gospel  according  to  the  regulations  ob- 
served in  the  Established  Church  o{  Scotland  i  and  your 
orators  and  oratrix,  up  to  the  time  when  the  said 
AUxander  John  Scott  was  re-elected,  in  violation  of 
the  trusts  and  purposes  to  which  the  said  church  at 
Woohmck  was  at  its  first  establishment  devoted»  had 
duly  contributed  to  the  support  of  the  said  church  at 
Woolmch^  and  paid  for  their  sittings  therein,  and  were 
not  in  arrear  for  pew  rents.  And  your  orators  and 
oratrix  further  shew  that  by  the  re-election  of  the  said 
AUxander  John  Scottj  under  the  circumstances  herein- 
before mentioned,  and  the  irregularities  and  departures 
from  the  Established  Church  of  Scotland^  which  were 
introduced  or  promoted  and  sanctioned,  as  hereinbefore 
and  hereinafter  mentioned,  by  the  elders  and  trustees  of 
the  said  church  at  Woolmchj  except  your  orators  Charles 
MilUgan  and  Cornelius  Sharp^  your  orators  and  oratrix 
were  deprived  of  the  benefit  of  the  trust  created  as  afore- 
said for  maintaining  the  doctrine,  discipline,  and  worship 
of  the  Established  Church  of  Scoiland,  and  therefore 
ceased  to  attend  at  the  said  church  and  to  occupy  sitp 
tings  therein,  and  have  ever  since,  in  manner  aforesaid, 
by  the  acts  of  the  said  elders  and  trustees  been  ex- 
cluded therefrom ;  and  such  applications  and  requests 
as  aforesaid  having  been  made  to  the  said  elders  and 
trustees  by  your  orators,  Charles  MiUigan  and  Comelms 
Sharpf  your  orators  and  oratrix  well  hoped  that  they 

would 


436 


CASES  IN  CHANCERY. 


18S6. 


MiLUOAlf 

V. 
MiTCHKU. 


would  have  complied  therewith,  as  in  justice  and  eqoity 
they  ought  to  have  done."  •**♦•♦  u  ^nj  the 
said  Defendants  sometimes  allege  that  your  orators  and 
oratrix,  or  some  of  them,  were  not  at  any  time  members 
of  the  said  congregation,  or  contributors  to  the  support 
of  the  said  church  or  seat-holders  therein,  whereas 
your  orators  and  oratrix  charge  the  contrary  thereof; 
and  your  orators  and  oratrix  charge  that  an  account 
was  duly  and  regularly  kept  by  your  orator  Corndius 
Sharpf  as  session  clerk,  of  the  monies  receiired  in  re- 
spect of  the  pew  rents  of  the  said  church  at  fVoohmch^ 
and  of  the  persons  from  whom  the  same  were  received, 
and  that  it  appears  therefrom,  as  the  fact  is,  that  your 
orators  and  oratrix  duly  contributed  as  aforesaid  to  the 
support  of  the  said  church,  and  paid  their  pew  rents,  or 
what  was  due  in  respect  of  their  sittings  in  the  said 
church ;  and  your  orators  and  oratrix  charge  that  such 
account  was  kept  in  one  of  the  books  belonging  to  the 
minister  and  elders  or  kirk  session ;  and  that  the  said 
book  containing  such  account  is  now  in  the  custody  of 
your  orator  Cornelius  Sharp ;  and  your  orators  and  ora-> 
trix  charge  that  your  said  last  named  orator  has  left  the 
same  in  the  hands  of  the  clerk  in  court  of  your  orators 
and  oratrix,  marked  with  the  letters  A.  A.,  for  the  pur- 
pose of  being  inspected  by  the  said  Defendants,  and  that 
they  ought  to  inspect  the  same,  and  to  set  forth  whether 
it  is  not  one  of  the  books  belonging  to  the  said  minister 
and  elders  or  kirk  session,  kept  by  your  orator  Cornelius 
Sharp  under  their  superintendence,  and  whether  the 
same  does  not  contain  a  true  account  of  the  persons 
who  were  pew  holders  or  paid  for  sittings  in  the  said 
church  at  Woolwich^  and  of  the  monies  received  from 
them ;  and  wbetlier  your  orators  and  oratrix  are  not 
the  persons  meant  and  intended  by  the  names  therein 
written,  and  corresponding  with  the  names  of  your  ora- 
tors and  oratrix  respeclively." 

The 
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The  amended  bill  was  filed  on  the  11th  of  As^isi       1836. 
18S5,  and  the  subpcenas  to  appear  to  it  were  on  that     ]^^^^^ 
day  served  on  the  clerk  in  Court  of  the  Defendants,  for  n. 

whom,  on  the  S9th  of  the  same  months  appearances 
were  entered. 

The  Defendants,  by  their  answer  to  the  amended  bill, 
filed  on  the  22d  of  Octcber^  submitted  and  insisted  that 
the  amendments  introduced  into  the  original  bill  of 
Charlet  MiU^an  and  Cornelius  Sharp^  were  not  sanction- 
ed  or  authorised  by  the  order  of  the  21st  oiJtHy  18S5 ; 
and  they  thereby  further  submitted  and  insisted  that,  not- 
withstanding such  am^idments,  the  Plaintifi'  amended 
bill  was  still  defective  for  want  of  parties,  inasmuch  as 
all  the  persons  entitled  to  be  seat-holders  in  the  chapel, 
and  to  call  for  the  execution  of  the  trusts,  were  not 
made  parties  to  the  amended  bill,  nor  was  any  reason 
shewn  why  the  Plaintifis  were  unable  to  bring  all  such 
persons  before  the  Court ;  and  they  claimed  to  have  the 
same  benefit  of  the  above  mentioned  objections  as  they 
would  have  been  entitled  to  had  they  pleaded  the  same 
in  bar  to  the  amended  bill.  And  the  Defendants,  not 
waiving  their  said  objections,  but  wholly  relying  and 
insisting  thereon,  for  further  answer  to  the  amended  bill 
said,  Sec 

The  PIainti£fB  having  replied,  they  proceeded  to  give 
rules  to  produce  witnesses  and  pass  publication,  and 
then  set  the  cause  down  for  hearing:  no  witnesses,  how- 
ever, were  examined  on  either  side. 

It  was  arranged  that  the  cause  should  be  heard  before 
the  Lord  Chancellor,  his  Lordship  having  been  the 
Judge  who  had  made  the  order  on  the  previous  hearing 
at  the  Rolls. 

Vol.  I.  G  g  The 
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The  GBUie  now  came  an  to  be  heard. 

Mn  Wigranh  for  the  PUintifl^  was  prooeediog  ta 

Mr.  Agar,  Mr.  Daniellj  and  Mr.  Chandless^  for  dif- 
ferent Defendants,  said  they  had  a  preUmmary  obgection 
to  uiige,  which  they  submitted  must  be  fataL    There 
was  not  a  particle  of  evidence  in  this  cause  in  support 
of  the  Plaintiffs'  case,  and  the  bill  must,  therefore,  be 
dismissed.    The  evidence  which  the  Plainti£&  proposed 
to  read  had  been  taken  in  the  original  suit  in  which 
MiUigan  and  Sharp^  suing  as  trustees,  were  sole  co* 
plaintiffs.     The  suit  now  before  the  Court  was  that 
of  JkUUigaUf  Sharps  and  four  other  persons  sustaining 
the  character  of  seat^holders,  and  suing  on  behalf  of 
them  and  all  others  (except  the  Defendants)  claiming  to 
be  interested  in  that  character;  and  no  evidence  had 
been  gone  into  in  that  suit.    The  two  causes  wem  per^ 
fectly  distinct,  and  the  depositions  taken  b  the  ibrraer 
could  not,  without  a  glaring  viohition  of  eveiy  rule  of 
practice  and  common  sense,  be  read  for  the  purpose 
of  aifocting  the  decision  of  the  latter.    The  Plaintiffi 
had,  in  bet,  taken  advantage  of  the  permission  given 
them  by  the  order  of  July  last  in  a  way  never  coQtem- 
plated  by  the  Court,  and  perfectly  unwarranted.     The 
practice  of  allowing  a  cause  which  appeared  to  be  de» 
fective  for  want  of  parties  to  stand  over,  with  liberty  to 
the  Plaintiff  to  amend  by  adding  parties  as  he  might 
be  advised,  was  of  very  modem  origin,  and  was  intro- 
duced as  an  indulgence  to  Plaintiffs,  that,  after  all  the 
trouble  and  cost  of  a  suit  had  been  undergone^  they 
might  not,  in  a  case  where  there  were  substantial  merits,  be 
turned  round  upon  a  mere  point  of  form.     The  old  rule 
owever  was  that,  at  the  hearing,  a  defect  of  parties  was 
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ilig  the  ^M^e  tp  »taad  over,  to  epable  the  P)i|iutiff  tp 
9iq^  ky  adding  parties;  apd  qgftiQst  9uch  )Ui  pr4^ 
there  €o^kl  be  919  appeal ;  Serc^ar4  ^*  4dair.  (a)  Ti^ 
order  of  the  SJst  oijuly  wf^  in  U^e  ireguUp  ifomiy  wd 
all  that  it  meant  was,  that  ^e  Plfuotiff  shoftld  be  At 
liber^  either  to  bring  before  tl^  Court  ^B  Qafex^dants 
certain  persons  who  appeared  prim&Jacie  to  have  an 
interest,  or  to  9W»  by  w%y  pf  49ieo4>9('ep(  Wne  rffison 
in  th^  bill  why  they  could  not  or  ought  not  to  be  made 
such  Defendants.  It  pever  could  be  intended,  nor 
had  tl^e  Court  ever  allowed,  that,  under  the  authority  of 
an  order  of  tl^s  kind,  the  whole  frame  of  the  record 
should  be  changed,  and  that  new  allegations  and  charges 
should  be  introduced;  least  of  all,  that  new  parties  should 
be  added  as  Plaintifi;  the  effect  of  which  really  would 
bcjt  that  nnder  the  pretence  of  a  common  amendment, 
the  Court,  at  the  second  hearing,  would  be  called 
upon  to  adjudicate  upon  an  entirely  new  case.  No  in« 
stance  could  be  produced  in  which,  after  the  original 
answer  had  been  replied  to,  permission  had  been  given 
to  amend  the  bill,  at  the  hearing,  by  adding  new  plain- 
tifis.  Besides,  it  was  an  invariable  rule,  that  whenever 
a  bill  was  at  the  hearing  directed  to  stand  over,  with 
liberty  to  amend,  the  amendments  should  not  be  of 
such  a  nature  as  to  alter  the  original  case,  or  to  require 
the  Plaintiff  to  sue  out  subpoenas  to  answer  the  amended 
bin.  Nevertheless,  these  Plaintiffs  had  made  material 
alterations  in  the  stating  and  charging  part  of  the  bill, 
and  had  sued  out  subpoenas  calling  for  an  answer  from 
the  Defendants  under  the  penalties  of  a  contempt. 
The  Defendants,  it  was  true,  had  put  in  an  answer  to 
the  amended  bill ;  but  the  Court  was  not  sitting  until 
after  the  time  for  answering  had  expired ;  so  that  they 

must 
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1856*  must  otherwise  have  been  gailty  of  a  contempt^  and 
they  had  no  opportunity  of  bringing  the  subject  before 
the  Court  upon  a  motion  to  take  the  amended  bill  off' 
the  file;  but  by  their  answer,  they  had  distinctly  pro- 
tested against  the  amendments,  and  had  reserved  to 
themselves  the  right  of  insisting  on  the  objection  in  a 
future  stage  of  the  cause. 

Mr.  fV^am  and  Mr.  James  Russell^  amird. 

The  arguments  urged  on  the  other  side  may  be  re- 
solved into  two ;  first,  that  the  amendments  are  of  a 
kind  which  were  not  warranted  by  the  order  of  the  81st 
of  Juhf  last,  or  contemplated  by  the  Judge  who  pro- 
nounced that  order ;  secondly,  that,  whether  warranted 
or  not,  they  have  made  the  amended  suit  a  new  suit ; 
that  the  depositions  taken  in  the  original  cause  cannot, 
therefo're,  be  now  used ;  and  that  no  depositions  having 
been  taken  in  the  present  cause,  the  Plaintiffs'  bill  is 
unsupported  by  any  evidence,  and  must  be  dismissed. 

With  respect  to  the  first  objection,  it  was  decided  in 
Hichens  v.  Congreve{a)  that,  under  the  common  order 
to  amend,  new  parties  may  be  introduced  as  plaintiffs 
upon  the  record ;  and  when  the  order  to  amend  is  made 
at  the  bearing,  the  plaintiff  must,  upon  principle,  be 
entitled  to  the  same  privilege,  provided  the  circum- 
stances require,  as  in  this  case,  that  the  new  parties 
should  be  made  plaintiffs  rather  than  defendants.  That 
such  was  the  opinion  of  the  Court  at  the  time  when  the 
order  was  made,  is  manifest  from  the  alternative  in 
the  order,  giving  the  Plaintiffs  leave  to  shew  why  they 
were  unable  to  bring  all  proper  parties  before  the 
Court     It  is  familiar  practice  to  allow  a  creditor  suing 

for 
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for  his  t>wn  private  debt  only,  to  amend  his  bill  -at  the       18S6. 
hearing  by  converting  it  into  a  bill  on  behalf  of  himself     j^^    ' 
and  all  other  creditors ;  and  that  is  substantially  what  is*  v. 

done  here.  In  Attom^-General  v.  Neaxambe  (a)  Lord  ™'^^»***' 
Eldon  said  he  should  allow  an  informality  in  the  bill,  in 
not  stating  that  the  plainti&  sued  on  behalf  of  them- 
selves and  all  others  interested,  to  be  amended  even  at 
the  hearing.  And  in  Magdalen  College  v.  Sibihorpe  (6), 
the  same  great  Judge,  at  the  hearing  of  the  cause  on 
appeal,  considered  that  the  record  ought  to  have  been 
in  the  form  either  of  an  information,  or  of  an  inform- 
ation and  bill,  and  therefore  made  an  order  that  the 
appeal  should  stand  over,  with  liberty  to  the  plaintifis 
to  amend  their  bill  by  making  it  an  information  and 
bill,  or  an  information  only,  as  they  should  be  advised. 
Whether  the  parties  introduced  on  the  record  .  are 
made  plaintiffs  or  defendants,  is  indeed  utterly  imma- 
terial, the  only  restriction  being  that  a  plaintiff  who 
amends  under  such  circumstances  shall  not  be  permitted 
to  make  a  different  case.  No  new  case  is  made  upon 
this  record;  for  the  only  matter  introduced  in  the 
amendments  consists  of  allegations  and  charges  ex- 
plaining the  title  and  interests  of  the  new  Plaintiffs* 
The  amendments  were  made  after  consultation,  and  in 
the  manner  and  for  the  very  purpose  which  the  counsel 
conceived  were  contemplated  by  the  Court  when  the 
order  of  the  21st  of  July  was  pronounced;  the  inten- 
tion being  that  all  classes  of  persons  who  had  an  interest 
in  the  due  execution  of  the  indentures,  should  be  re* 
presented  as  Plaintiffs  before  the  Court 

Even  if  there  were  any  weight  in  the  objection  ori- 
ginally, the  Defendants,  by  answering  the  amended 
bill,  and  suffering  the  cause  to  proceed  to  a  hearing, 

instead 
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iSie.  iiibtead  bf  iilbTing  to  havis  the  bill  tiKetl  dff  the  fil^ 

H^ubAk  ^^  ^  '^^^^  ^^®  attiendtaients  ^pat^;^,  hAVe  wldvid  the 

0.  iH^gttlluityj  ahd  dibilot  iib#  be  htktA  to  oi^  it.    Tlie 
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dbjectibn  ai  to  the  adibittibQily  oF  the  Evidence  ii  merely 
fernial ahd  Vexatidus;  for  the  castft  lipon  th^  retoid  b  b 
lio  respe^  idteriad :  tlie  DdaidAn'ts,  who  kte  bought  to 
be  affected  by  that  eVidi^Mx,  tM  the  tttihe  as  ui  the 
original  bill,  and  the  a^ition  bf  certain  p^itties  is 
Plaiiiti£Bl,  intrOduleed  fbr  the  |tartk>M  bf  veflresenffiig  a 
das^  ofpisrtois  MitisA  ftiterestk  it  Was  M^poeed  might 
b^  ihVolved  ih  the  d^br^  c»h  iti  no  #iiy  pr^udice  ih^ 
Defebdanta^  but^  oh  the  contraty,  hi  86  fkr  iii  it  fal'<« 
tirea^  tbeii^  Stedtitjr  for  cbst^^niiist  be  ibbbsidei^d  )i» 
tin  advaAtag^  tb  them. 

Sm^LoRD  (Jhamceixoe. 

It  is  clear  that  the  amendments  are  most  irregnhuri 
Imd  the  only  question  isi  whether  or  not  the  eause  is 
now  in  a  state  in  which  it  is  proper  for  the  Court  to 
proceed  with  it.  The  order  of  the  SI  st  of  Jiify  1835  is 
not  quite  in  the  usual  form ;  and  I  now  perfectly  recollect 
the  ditamstanoes  under  which  the  alternative  in  the 
latter  piut  of  it  was  introduced.  It  had  bean  asserted 
M  the  bar,  that,  from  the  number  of  persons  who  might 
hAve  interests  fiS  pew-owners^  it  would  be  impossible  for 
the  Plaintifi  to  make  them  all  parties ;  and  dierefone  it 
was  that  leave  was  given  them  to  amend  their  bill  by 
shewing  why  they  were  unable  to  bring  all  proper  parties 
before  the  Court*  Under  that  order,  madle  at  the 
hearing  of  a  cause  in  which  two  persons  were  Plaintifls, 
and  in  which  depositions  had  been  taken,  the  ImU  is 
'amended  by  adding  certain  other  Plaintiffi,  and  insert- 
ing allegations  and  charges  of  no  inomsideraUe  lei^;th 
relating  to  matters  connected  with  those  new  Plainti£&. 
The  cause  is  again  brougbt^to  a  hearing  with  the  ad- 
ditional 
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dittbmd  ^itttltiffii  on  the  tee&edi  such  PIdntifi  havtiig  1BS61 
addtrted  )Ao  etidenee  and  making  no  case  at  the  hearings 
and  the  question  is  whether  liie  bill  is  to  be  dismissed 
gehehdly,  ot  whether  tht)te  Plluntiffii  riudl  be  At  Itbertjr 
td  Attatih  themsi^ites  to  the  formeir  c&use^  and  to  avail 
themselves  t(  the  evideiiee  in  that  cause,  under  the 
pretext  oSbtded  by  to  Order  authorisibg  the  original 
Plaintiffi  to  ani^d  their  bill  by  adding  parties,  dr 
stii^wing  Why  aH  proper  parties  ibbuld  not  be  btought 
bigfotie  thl^  Oonrt  The  coui^e  which  has  been  taken 
if^  peHfeetly  nbjtilrtifiablet  M  authority  has  beeti  cited 
ib  snppott  of  it,  and  on  principle  it  cabkiot  be  sup<* 
ported.  The  Hiiiiitiffl  having  taketi  the  origidbl  rebord 
from  the  Gburt,  aud  introduced  a  totidly  new  re<k)rd, 
bow  totdd  ttntee  witnesses,  supposing  them  to  have 
sVbim  fibely,  tod  their  depositions  to  be  read,  be  in- 
dicted fdt  petjuty  ?  They  are  depositions  id  a  cause  of 
whieh  thfe  retord  no  longer  exists. 

It  is  impossible  to  proceed  with  the  cause  as  it  now 
ittods.  Nb  satiisfactory  Itetaon  has  been  assigned  Why 
the  Bdbttdants  did  not  tome  before  the  Court  and  com- 
plain of  the  Itr^larity,  at  an  earlier  period  and  in  the 
oidlnaky  Way;  and  in  the  leveht  of  thdr  applying  to 
die  Oonrt  With  a  view  t6*  get  the  suit  disposed  of,  thiA 
circumstance  may  properly  be  taken  into  consideration* 
On  the  otfaet  hand,  the  Haintiffi  noW  find  themselves 
M  touch  M  the  wrong,  that  they  will  very  probably 
think  fit  to  make  sonie  application  to  me  for  the  pur<* 
pose  of  settSng  themselv^  right. 

Under  these  circumstances  I  think  the  order  must  be 
that  the  eause  should  stand  over,  with  liberty  to  both 
parties  to  make  duch  application  as  they  may  respectively 
be  advtsed« 

The 
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1856.  The  Plaintiflfs  gave  notice  of  a  motion  that  they  might 

be  at  liberty  further  to  amend  their  bill  by  striking  oat 
the  names  of  the  new  Plainti£Es,  and,  after  the  descrip- 
tion of  the  original  Plaintiffi  adding  these  words  in  the 

.«.     ^^  f\       title,  —  "  on  behalf  of  themselves,  and  all  other  persons 
Theprofisions  *-r^^,  .  ■•  *•••         li- 

of  the  3  &        except  the.  Defendants,  who,  at  the  time  of  the  bresch  ot 

*d\h*^*^*'  trust  hereinafter  complained  of,  were  holders,  or  now 

twentieth  are,  or  are  entitled  to  be,  holders  of  seats  or  pews  in  the 

oTDe^^^  church  or  chapel  comprised  in  and  demised  by  the  in- 

1833,  made  denture  of  lease  of  the  14th  of  Jufy  1800  heranafier 

authorit/of  mentioned ; "  —  by  striking  out  all  the  statements  and 

that  act,  do  charges  introduced  in  the  amended  bill,  with  the  ex- 

an  order  at  cepdon  of  the  last  passage  respecting  the  contributions 

^^^'^^th°^  in  support  of  the  church,  and  the  accounts  kept  of  such 

Plaintiff  leave  contributions ;  —  and  by  inserting'^before  that  passage  an 

to  apph^tioM  ftl'egation  that  the  persons  interested  as  pew-holders  were 

with  respect  so  numerous,  that  if  the  Court  were  to  insist  on  making 

meats  made  ^^  ^^  ^^^"^  parties,  the  suit  could  not  be  efiectually 

in  pursuance  prosecuted, 
of  such  an 
order. 

-ir**P*"'*         The  Defendants  gave  notice  of  a  cross-motion,  that 
will  not  pre-  °  ' 

scribe  the  par-  the  original  and  amended  bills  might  be  dismissed  with 

add  mode?n     costs,  or  Otherwise  that  the  amended  bill  and  the  answer 

which  such       thereto,  and  the  replication  might  be  taken  off  the  file, 

be  carried         <^nd  all  the  subsequent  proceedings  set  aside  with*  costs. 
into  efl^ct. 

Mr.  TVigramf  in  support  of  the  first  motion,  stated  the 
proposed  amendments,  which  he  submitted  were  reason- 
able and  proper,  and  would  have  the  effect  of  putting 
the  record  exactly  in  the  shape  which  the  Court  had 
contemplated  by  the  order  of  the  2l6t  ofjvfy  last. 

Mr.  Agar  and  Mr.  Danielle  contra^  objected  that  the 
C!ourt  could  not  entertain  the  present  motion.   This  was 
a  special  application  for  leave  to  amend,  which,  by  the 
3  &  4  TF.  4*.  c.  94.  s.  13.,  and  die  20tii  of  Lord  Broug- 
ham's 


Mitchell. 
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kanfs  orders,  made  under  the  authority  of  that  act,  was  18S6. 
directed  to  be  heard  and  determined  by  the  Master  in  l/~'  "^ 
rotation,  and  over  which  the  Court,  by  the  fourteenth  ^  v. 
section,  was  deprived  of  any  but  an  appellate  jurisdic- 
tion. The  language  of  that  section  was  peremptory, 
and  there  was  nothing  to  prevent  the  Plaintiffs  from 
going  with  their  present  motion  before  the  Master. 

Mn  Wigram^  in  reply,  observed,  that  by  this  motion 
the  Court  was  merely  asked  to  put  a  construction  upon 
the  meaning  of  its  former  order  of  July  1835.  That 
order  was  made,  not  on  the  application  of  the  Plaintiffs, 
who  could  not  take  an  objection  to  their  own  bill,  but  by 
the  Court,  in  the  exercise  of  its  discretion,  upon  the 
hearing  of  the  cause.  Would  it  be  contended,  that  the 
act  of  parliament  deprived  the  Court  of  all  power  to 
direct  amendments  when  the  cause  came  before  it  to  be 
heard  ?  The  thirteenth  section  of  the  act,  and  the  order 
founded  upon  it,  plainly  referred  only  to  interlocutory 
applications  made  at  the  instance  of  plaintiffs. 

JTie  Lord  Chancellor  said  it  was  clear,  that,  not- 
withstanding the  act  of  parliament,  the  Court  had  the 
pov/er  at  the  hearing  to  order  a  cause  to  stand  over, 
with  liberty  to  the  Plaintiff  to  amend.  In  carrying  an 
order  of  that  kind  into  effect  these  Plaintiffs  had  made 
a  slip,  and  had  done  whnt  the  order  did  not  warrant; 
and  the  question  was,  by  whom  and  in  what  way  the 
error  was  to  be  corrected.  To  go  before  the  Master  in 
such  a  case  would  be  absurd :  the  Court  itself  must  judge 
whether  its  order  had  been  properly  complied  with ;  or, 
if  not  complied  with,  how  the  mistake  ought  to  be  set 
right  The  objection  to  the  jurisdiction,  therefore,  was 
unfounded. 


Mn 
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1886.  Mr.  Wigrm  and  Mr.  J.Ituiidl  thgn  suboutled,  that  tba 

original  amendinentSt  though  not  such  as  the  Court  had 
ooDtemplated»  were^  under  the  ciroomstanoaSf  not  iai^ 
proper  in  themsdves,  and  wore  Juatifiad  hy  the  ltm^n»|gr 
of  the  order;  FilUn  v.  HiU{a)i  aodt  fiirtbert  they  in* 
sisted  that  the  DefendmUAi  by  not  mpying  to  take  the 
amendments  off  the  the  &%  but,  allowing  the  suit  to  be 
a  second  time  brought  to  a  hearing,  had  deprived  them- 
^Ives  of  any  claim  to  coats. 

Mr.  jigifr  and  Mr.  Danidl^  conirdf  in  addition  to  tb9 
qi^ea  formerly  citeds  referred  to  CMmin  v.  CWimi  (^X 
Jmonn{c)9  lAndsqy  v.  LAfn€h{d)^  aa  ahewii^  tha^  the 
former  amendments  were  wholly  irregular.  The  pwatal 
motion,  they  submitted,  was  eqqally  irregular  i  fcr  it  MM4 
the  Court  to  point  out  the  form  and  manner  in  whjciii 
the  Plainti&  were  to  construe  and  ca^  into  eQect  its 
former  order,  a  thing  which  the  Cpprt  never  did.  Upon 
the  question  of  costs,  Wr^  v.  Hui^mson  (e)  was  a  eon- 
elusive  authority  to  proves  that  where  a  Defendant  bj 
his  answer  expressly  reserved  the  benefit  of  an  objection^ 
he  was  not  to  be  prqudiced  as  to  costa  by  allowing  the 
cause  to  proceed. 

7^  Lord  Chancellor  said,  that  in  its  present 
shape  the  Plaintiffs'  motion  could  not  be  grantedf  fpr 
the  Court  would  not  take  upon  itself  to  prescribe  the 
particular  form  and  mode  in  which  the  Plaintifi  w«re 
to  act  upon  its  order,  or  lend  them  any  other  assistant 
than  was  given  by  the  order  itself.  Every  thing  that 
had  been  done  by  the  Plaintiffi  since  the  date  of  the 

order 

(a)  4  Bro.  P.  a  640.  Tend.  ed.  (d)  iSeho.  4-  Lef,  1 . 

(b)  3  Atk.  370.  {e)  9  Mfflw  ^  Kem^  815. 

(c)  1  Aik.  51. 
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order  of  the  21st  of  My  last  was  plainly  irregalar ;  and  188& 

the  only  course  now  open  to  the  Court,  would  be  to  y^ ' '~ 

restore  the  cause  to  the  same  state  in  which  it  was  at  «. 

the  time  when  that  order  was  pronounced.  itchbu. 


The  only  remaining  question  was  as  to  the  costs. 
Now,  inasmuoh  as  the  whole  of  the  irregularity  had 
been  owing,  in  the  first  instance,  to  the  conduct  of  the 
Plaintifb,  and  inasmuch  as  the  Defendants,  although 
they  might  certainly  have  prevented  considerable  delay 
and  expense  by  bringing  the  objection  immediately  be- 
fore the  Court,  bad,  instead  of  waiving  it,  expressly  in- 
sisted  upon  it  by  their  answer,  so  as  to  bring  themselves 
within  the  protection  afforded  by  the  authority  of  Wray 
V.  Hutchinson^  the  costs  ought,  in  his  opinion,  to  be 
borne  by  the  PlaintiiTs. 


The  proper  order,  therefore,  would  be,  that  the 
amended  bill  be  taken  off  the  file,  and  all  subsequent 
proceedings  set  aside,  the  Defendants  having  their  costs 
thereof,  and  of  the  present  motion,  without  prejudice  to 
the  right  of  the  Plaintifis  to  avail  themselves  of  the 
liberty  given  them  by  the  order  of  the  21st  otJidylSSS. 
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AllcUumsfor 
money  out  of 
the  mitort* 
fee  fund  mutt 
in  future  be 
made  by  the 
lolicitor  to 
the  suitors* 
fund;  but  on 
his  refusal  to 
apply,  the 
party  making 
the  claim  may 
bring  his 
claim  before 
tiie  Court  by 
petition,  the 
costs  of  the 
^>plication 
being  in  the 
discretion  of 
the  Court. 


HOWARD  V.  BRUTON. 

Itf'R.  STEVENS  asked  that  a  sum  of  SO/,  which  had 
"^  been  overcharged  in  consequence  of  the  Master's 
mistake,  and  piud  into  the  suitor's  fise  fiind,  might  be 
repaid  with  costs.  The  course  now  taken  was  the  same 
as  had  been  followed  in  7^  Matter  ofAUerit  Chmitiet.{a) 
The  order  directing  that  applications  of  this  kind  should 
not  be  made  at  the  instance  of  the  party,  unless  the 
solicitor  to  the  suitors'  fund,  on  being  i4>plied  to,  declined 
to  interfere,  had  been  promulgated  so  very  recently  that 
it  was  not  yet  gaierally  known. 

The  LoEO  Chancbllor  said  that  the  course  taken 
in  The  MaUer  of  AOerie  Charities  had  not  been  fd- 
lowed  here;  for  in  that  case  the  matter  stood  over  until 
the  Accountant-General  had  been  served.  In  consider^ 
ation  of  the  order  of  Court  upon  the  subject  being  of  so 
recent  a  date^  he  should  grant  the  application,  and  direct 
the  sum  to  be  repaid,  but  without  costs.  In  future^  how- 
ever, it  must  be  understood  that  the  practice  laid  down 
by  that  order  would  be  rigidly  adhered  to.  (&) 


{a)  9  M^ne  4  Keen^  687. 

(6)  The  order  referred  to» 
which  was  made  by  the  Lord 
Chancellor  with  the  concurrence 
of  the  Master  of  the  Rolls  and 
the  Vice-Chancellor,  on  the  5th 
of  March  1836,  under  the  au- 
thority of  the  Chancery  Regular 
tion  Act  {Z  &  4W.  4.  c.  94.) 
is  intituled  In  the  Matter  of  the 
SuUort,  and  contains  a  great  vap 
riety  of  provisions  and  regula- 
tionsy  chiefly  with  reference  to 
the  suitors'  fund  account.  So 
far  as  it  applies  to  the  suitors'/fe 
fund  account,  it  directs  that  all 
claims   for  money  out  of  the 


suitors'  fee  fund  account  (except 
in  cases  offorwid  pattperii)  shall 
be  made  by  the  solicitor  to  the 
suitors*  fund;  but  upon  the 
refusal  of  such  solicitor  to  ap- 
apply,  the  party  making  sudi 
claim  shall  be  at  liberty  to  bring 
the  propriety  thereof  by  peti* 
tion  before  the  Court;  and  upon 
every  such  application  it  shall 
be  in  the  discretion  of  the  Court 
whether  the  party  presenting 
such  petition  shall  be  allowed 
the  costs  thereof,  or  shall  pay 
the  costs  of  the  said  solicitor  in 
opposing  the  same. 


REPORTS 


OF 


CASES 

ARGUED  AND  DETERMINED  1836. 

IN  THE 

HIGH  COURT  OF  CHANCERY. 


The  ATTORNEY-GENERAL  v.  WARD.  June  i. 

nnHIS  was  an  information  instituted  by  the  Attorney-  The  practice 

General  under  the  act  59  G.  S.  c.  91.,  in  conse-  against  re- 

quence  of  an  inquiry  by  the  Cbarity  Commissioners,  J^"°,^*°^^ 

and  of  a  certificate  from  them  in  pursuance  of  the  pro-  merits  is  well 

visions  of  the  act.  «^«JK; 

decision  of 

The  cause  was   heard  before  Sir  John  Leach^  as  low,  upon  a*' 

Master  of  the  Rolls,  on  the  17th  of  March  1829,  when  question  of 

his  Honor  made  a  decree  in  favor  of  the  charity.     A  affirmed  on 

petition  of  appeal  from  that  decree  was  afterwards  pre-  appcaiiit,i« 

sen  ted  to  Lord  Brougham^  and  was  argued  before  him  to  allege,  in 

*       support  of  an 

application  for 

a  rehearing,  that  the  decision  was  erroneous,  and  that  the  question  was  new. 

Semhle^  it  is  contrary  to  the  policy  of  the  act  59  G.  3.  c.  91.,  for  giving  additional 

facilities  in  applications  to  CourU  of  Equity  regarding  the  estates  of  charities,  to 

permit  a  rehearing  of  an  appeal  presented  under  that  act.    But  whether  the  act  i« 

to  he  construed  as  actually  prohibiting  such  a  rehearing,  queerc. 

Vol.  I.  .       H  h 
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on  the  20th  of  June  1881,  but  final  judgment  was  not 
pronounced  upon  the  ap()ea)  until  the  8d  of  March  1882, 
Attorney-     when  the  decree  at  the  Rolls  was  aflSnned. 

GSNBEAL 

V. 

Waad.  a  petition  was  now  presented  to  the  Lord  Chancdlor 

by  some  of  the  Defendants,  alleging,  amongst  other 
things,  that  it  had  been  determined  in  the  cause,  for  the 
first  time,  as  the  petitioners  believed,  that  an  adyowscHi 
in  gross  can  be  conveyed  to  charitable  uses,  and  that  the 
petitioners  were  advised  that  the  point  was  one  of  great 
nicety  and  difficulty  in  law,  and  that  the  petitioners  were 
otherwise  'dissatisfied  with  Lord  Broughants  order;  and 
submitting  that,  as  the  act  of  parliament  under  which 
the  information  was  filed  had  precluded  an  appeal  to 
the  House  of  Lords,  it  was  proper  that  the  appeal  should 
be  reheard;  and  praying  that  it  might  be  reheard 
accordingly. 

The  Lord  Chancellor  said  that  before  entering 
into  the  discussion  of  the  points  of  law  raised  upon 
the  appeal,  he  should  wish  to  have  the  preliminary 
question  argued  and  determined,  whether  it  was  proper 
that  the  appeal  should  be  reheard. 

Mr.  Simpkimon  and  Mr.  fVigram,  in  support  of  the 
petition. 

The  principal  question  in  this  cause  was,  whether  an 
advowson  in  gross  could  be  given  to  charitable  uses* 
Lord  Brougham  decided  that  it  could,  but  he  referred 
to  no  authority  in  support  of  that  decision,  except  a 
passage  in  Duke^s  Law  of  Charitable  Uses,  although  he 
treated  the  question  as  one  of  great  doubt  and  difficulty. 
Since  the  case  was  argued  before  his  Lordship,  several 
cases  have  been  found,  which  were  not  then  cited,  and 
which  tend  very  strongly  to  shew  that  Lord  Brougham's 
decision  was  erroneous. 

It 
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It  is  quite  clear  from  the  concluding  words  of  the 
second  section  of  the  act  59  6.  3.  c.  91.»  that  that  statute 
did  not  intend  to  prohibit  the  Lord  Chancellor  from 
re-hearing  an  appeal  in  a  charity  information;  but 
merely  to  prohibit  an  appeal  to  the  House  of  Lords. 
The  earlier  part  of  the  section  certainly  declares  that 
the  decree  or  order  made  by  the  Lord  Chancellor  shall 
be  final  and  conclusive  to  all  intents  and  purposes  what- 
soever :  but  then  these  words  immediately  follow,  ^'  and 
no  appeal  from  such  decree  or  order  of  the  Lord  Chan- 
cellor.  Lord  Keeper,  or  Lords  Commissioners  for  the 
custody  of  the  Great  Seal  to  the  House  of  Lords  shall 
be  allowed  or  entertained."  The  subsequent  words 
clearly  restrain  the  generality  of  the  former  wordsj 
AUhanCs  Case  (a),  Wiseman  v.  Cotton  (J),  Bex  v.  The 
Archbishop  of  Armagh  (c),  Rex  v.  Faulkner,  {d) 


18S6. 


Upon  principle,  it  would  be  extremely  hard  if  the 
Court  had  no  right  or  power  to  rehear  an  appeal  under 
this  act.  There  is  nothing  in  the  act  itself,  or  in  the 
practice  of  the  Court,  to  prevent  such  a  rehearing  in  a 
proper  case. 


The  statute  of  charitable  uses  {e)  gave  a  power  of 
appeal  or  quasi  appeal  to  the  Lord  Chancellor,  similar 
to  the  power  now  under  consideratibn,  and  yet  an 
appeal  under  that  act  has  been  reheard:  Saulv.  fVil^ 
^^  is)*  Corpus  Christi  College  v.  The  Parish  of  Naun^ 
ton.  Qi)  The  principle  upon  which  these  cases  were 
reheard  under  the  statute  of  charitable  uses  applies  with 
equal  force  to  this  case.  It  is  purely  a  question  of 
discretion  with  the  Court  whether  it  will  grant  a  rehear- 
ing 

(a)  8  Co.  150.  h.  {e)  45  ElU.  c,  4. 

{b)  1  Lev.  19.  (g)  2  VertL  1)8.;  see  note  in 

(c)  1  Str.  516.  RaUhb^t  ed. 

{d)  9  Cr.  M.  4-  R.  SaS.  (h)  2  Vent.  507. 

Hh  2 
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1 836.  ^  in;;  or  not  The  decree  of  this  Court  makes  the  liw  only 
for  particular  cases.  The  House  of  Lords  makes  the  law 
of  the  land,  and  therefore  will  not  allow  of  rehearings. 
Suppose  a  case  under  this  act,  involying  precisely  the 
same  questions  as  this  case  does,  shall  hereafter  be  taken 
into  the  Exchequer  in  the  first  instance,  instead  of  coming 
into  Chancery.  It  may  then,  under  the  provisions  of  the 
act,  be  carried  by  appeal  to  the  House  of  Lords :  and 
the  House  of  Lords  will  then  declare  what  was  the  ]aw 
of  the  land  at  the  time  at  which  this  Court's  decision  in 
the  present  case  was  pronounced,  and  perhaps  that 
declaration  will  shew  that  the  decision  here,  in  this 
very  hard  case,  was  wrong.  If  the  House  of  Lords 
should  hereafter  decide  that  an  advowson  in  gross  can- 
not be  given  to  charitable  uses,  would  not  this  Court 
then  rehear  the  appeal  ?  An  extreme  case  may  fairly  be 
put,  for  the  purpose  of  trying  the  principle.  If  Lord 
Brougham  could  have  reheard  this  decree,  your  Lord- 
ship can  rehear  it 

IThe  Lord  Chancellor  suggested,  for  the  consi- 
deration of  counsel,  whether  it  did  not  appear  to  have 
been  the  intention  of  the  legislature,  that  proceedings 
under  the  act  in  this  Court  should  be  put  upon  the 
same  footing  as  proceedings  under  it  in  the  Court  of 
Exchequer.] 

It  may  certainly  be  said  that  the  legislature  intended 
that  proceedings  under  this  act  in  the  Court  of  Chan- 
cery should  be  put  upon  the  same  footing  as  proceedings 
under  it  in  the  Court  of  Exchequer.  But  that  is  true  to 
this  extent  only,  namely,  that  no  more  than  one  appeal 
shall  be  allowed  in  either  Court;  it  was  not  intended  to 
deprive  this  Court  of  the  exercise  of  its  ordinary  dis- 
cretion in  allowing  rehearings.  The  practice  of  the 
Court  permits  an  appeal  to  be  reheard  under  special 

circumstances ; 
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circumstances;  JValdo  v.  Caley{a)y  Moudey  v.  Carr.{b)        1836. 
Rehearings  of  appeals  have  recently  been  allowed  by        "j^  "-' 

Lord  Lyndhurst  in  a  case  in  the  Exchequer,  and  by  Sir  Attorney- 

£.  Sudden,  as  Lord  Chancellor  of  Irelandj  in  the  case  ^^^^^^ 
of /n  re  Walker,  (c)  War». 

The  Solicitor^General  and  Mn  JF.  JJiwi^B  for  the 
Attorney-General. 

The  general  scope  and  object  of  the  act  was  to  put 
cases  carried  into  the  Exchequer  upon  the  same  footing 
as  cases  brought  into  this  Court,  and  for  that  purpose 
it  enables  either  Court  to  hear  the  information  as  an 
original  cause,  and  to  rehear  it,  if  thought  fit,  and  then 
gives  one  appeal  in  each  case,  the  decision  upon  which 
js  to  be  final  and  conclusive.  It  could  not  have  been 
intended  that  after  the  cause  had  been  fully  heard  by 
the  Court  below  and  again  argued  and  decided  upon 
appeal,  it  should  be  reheard  again.  If  your  Lordship 
should  diifer  from  Sir  John  Leach  and  Lord  Brougham^ 
the  result  will  be  that  the  Attorney-G^eral  will  have 
had  two  most  maturely  considered  judgments  in  his 
favor ;  but  nevertheless  he  will  be  for  ever  bound  by  one 
subsequent  decision  of  an  equal,  not  of  a  superior,  juris- 
diction. The  extreme  inconvenience  of  such  a  result 
furnishes  a  strong  argument  in  favor  of  the  opinion 
that  the  declaration  in  the  second  section  of  the  sta- 
tute, that  the  decision  of  the  Lord  Chancellor  shall  be 
final  and  conclusive  to  all  intents  and  purposes  what- 
soever, is  to  be  taken  in  the  literal  meaning  of  the 
words ;  and  if  so,  your  Lordship  has  i)o  jurisdiction  to 
rehear  the  decree  pronounced  by  Lord  Brougham. 

There  can  be  no  rehearing  of  an  appeal  from 
the  Court  below,  unless  a  very  special  case  is  made  for 

it 

(a)  1 6  Vei.  8 1 4.  (c)  Uoyd  4*  G<iold^  S99. 

\h)  5  Mylne  ^  Keen,  205,  S91. 
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it.  The  only  special  ground  stated  in  this  petition  is, 
that  by  the  provisions  of  the  act,  the  appeal  to  the 
House  of  Lords  is  taken  away ;  but  that  is  no  ground 
at  ally  for  the  act  provides  that  the  Attorney-General 
applying  to  this  Court  in  consequence  of  the  certificate 
of  the  commissioners  shall  not  be  put  in  the  same  con- 
dition as  suitors  in  any  other  cause. 


The  parties  applying  for  the  rehearing  should  be  able 
to  shew  in  support  of  their  application  some  special 
circumstances  upon  the  face  of  the  proceedings;  and 
should  not  merely  allege  that,  if  allowed  to  go  into 
the  case,  they  will  shew  that  the  previous  decisions  ought 
not  to  have  been  made. 

If  this  case  were  to  be  reheard  now,  the  subsequent 
discovery  of  some  other  case  not  now  known  to  the  parties 
applying  for  the  rehearing,  may  be  made  the  subject  of  a 
fresh  application  of  a  similar  kind,  and  ^hus  there  would 
be  no  limit  to  the  number  of  the  rehearings  but  the 
feelings  of  the  person  by  whom  the  cause  is  to  be 
reheard.  Cases  such  as  those  alluded  to  do  and  must 
sometimes  occur,  in  which  a  decision  in  the  House  of 
Lords  is  at  variance  with  previous  decisions  in  other 
causes  in  inferior  Courts;  but  that  is  not  made  a 
ground  for  interfering  with  those  previous  decisions. 
There  must  be  some  limit  to  appeals. 

Mr.  Benson  appeared  for  the  trustees. 


Mr.  Simpkinsonj  in  reply. 

In  the  recent  case  in  the  Exchequer,  before  referred 

Lord  Lyndhurst  twice  reheard  a  cause  which  had 

been  originally  heard  before  Chief  Baron  Alexander  g 

and  the  only  observation  Lord  Lyndhurst  made  with 

respect 
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respect  to  rehearing,  was,  that  it  was  not  a  matter  of 
course,  but  a  matter  of  discretion. 

The  Lord  Chancellor. 

It  is  admitted,  on  the  part  of  the  petitioners,  tliat  a 
rehearing  is  not  a  matter  of  right  but  merely  a  matter  of 
discretion:  and  it  is  said,  on  the  part  of  the  respondent, 
that  the  discretion  is  taken  away  by  the  act  of  parlia- 
ment, or  that,  if  not  taken  away,  this  is  not  a  fit  case  in 
which  to  exercise  it. 

The  course  of  proceeding  has  been,  that  an  inform- 
ation was  instituted  in  pursuance  of  the  report  of  the 
Commissioners  of  Charities.  The  cause  was  heard 
before  the  Mastei  fthe  Rolls,  whose  decree  was  against 
the  peltitioners.  There  was  an  appeal  from  the  decree  at 
the  Rolls  to  Lord  Brougham^  who  affirmed  the  decree 
in  March  1 832.  The  present  is  an  application  to  re- 
hear Lord  Brougham's  decree  affirming  the  decree  at  the 
Rolls. 

Upon  the  part  of  the  respondent  it  is  contended  that 
the  act  59  G.  3.  c.  91.  precludes  the  rehearing.  That 
act  provides  that  proceedings  under  it  may  be  instituted 
either  in  the  Court  of  Exchequer  or  in  the  Court  of 
Chancery.  If  the  proceedings  are  instituted  in  the  Ex- 
chequer, the  cause  is  to  proceed  to  a  hearing  according 
to  the  due  course  of  the  Court,  and  the  decision  of  the 
Court  is  to  be  final,  unless  there  shall  be  an  appeal  to 
the  House  of  Lords  within  one  year.  With  respect  to 
the  proceedings  in  the  Court  of  Chancery,  it  is  provided 
that  the  Master  of  the  Rolls  or  Vice-Chancellor  shall  have 
power  to  hear  and  rehear  the  cause,  and  their  decrees  and 
orders  shall  be  deemed  to  be  decrees  and  orders  of  the 
Court  of  Chancery,  subject  to  be  reversed,  discharged, 
or  altered  upon  an  appeal  to  the  Lord  Chancellor;  and  it 
Hh  4  is 
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is  then  declared,  that  when  any  appeal  shall  be  made  to 
the  Lord  Chancellor,  his  decree  or  order  shall  be  final 
and  conclusive  to  all  intents  and  purposes  whatsoever; 
and  no  appeal  from  such  decree  or  order  of  the  Lord 
Chancellor  to  the  House  of  Lords  shall  be  allowed  or 
entertained. 


The  respondent  contends,  that  under  these  latter 
words  the  order  of  the  Lord  Chancellor  is  final  and 
conclusive  to  all  intents  and  purposes,  including  the 
intent  and  purpose  of  a  rehearing;  but  it  does  not 
appear  to  me  at  all  necessary  to  express  an  opinion  upon 
that  point,  because  there  is  quite  enough  before  me  in 
the  circumstances  of  the  present  case  to  satisfy  me  that 
a  rehearing  should  not  take  place.  It  is  admitted  that  the 
practice  of  this  Court  is  against  rehearings  of  appeals 
from  the  other  branches  of  the  Court;  that  appears  to 
have  been  established  by  the  case  of  Moudey  v.  Carr.  {a) 
The  question  now  is,  whether  the  special  provisions  of 
this  act  of  parl\^ment,  or  the  circumstances  of  this  par- 
ticular case,  furnish  sufficient  ground  for  departing  from 
the  admitted  practice. 

It  is  said  that  the  circumstances  are  such  as  should 
induce  the  Court,  in  its  discretion,  to  grant  a  rehearing* 
Now  I  see  nothing  in  the  particular  merits  of  the  case  to 
call  for  a  rehearing.  The  petition  alleges  that  the  case 
was  new  in  point  of  circumstances,  and  that  the  decision 
was  erroneous.  If,  however,  the  mere  circumstance 
that  one  party  is  dissatisfied  with  the  judgment  were 
a  ground  for  a  rehearing,  every  case  might  be  reheard ; 
nor  can  the  Court  come  to  the  conclusion  whether  or 
not  there  is  ground  for  saying  that  the  judgment  is 
erroneous,  without  rehearing  the  cause:  this  case, 
therefore,  cannot  be  reheard  on  that  allegation.     Then 

it 
(a)  3  Mfflne  4*  Keen^20S,  291. 
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it  is  said,  the  case  was  new,  and  was  a  decision  of  the 
Judge  below  upon  a  case  which  had  not  before  been  the 
subject  of  judicial  determination.  Why,  if  the  party 
appealing  were  able  to  say,  not  that  the  case  was  new, 
but  that  an  erroneous  judgment  had  been  founded  upon 
former  cases,  there  would  be  a  much  stronger  reason 
for  a  rehearing  than  if  the  case  was  one  in  which  the 
judge  below  had  no  authority  to  guide  him. 


1836. 


It  is  said,  also,  that  the  act  itself  makes  this  such  a 
peculiar  case  as  renders  a  rehearing  proper,  because  it 
has  taken  away  the  power  of  appealing  to  the  House  of 
Lords,  and,  therefore,  there  is  no  remedy  for  error  in 
the  original  judgment.  Now,  without  expressing  any 
opinion  whether  a  rehearing  is  or  is  not  forbidden  by  the 
second  section  of  the  act,  it  is  impossible  to  look  at  the 
act  without  seeing  that  a  rehearing  would  be  a  depar- 
ture from  the  principle  of  the  act.  It  was  obviously 
intended  to  put  proceedings  in  the  Court  of  Exchequer 
and  in  the  Court  of  Chancery  upon  the  same  footing. 
As  there  is  no  intermediate  appeal  between  the  Court 
of  Exchequer  and  the  House  of  Lords,  and  as  the  act 
intended  that  the  first  order  should  not  be  conclusive, 
the  only  course  was,  to  direct  the  Court  of  Exchequer 
to  adopt  its  usual  practice  in  hearing  the  cause,  and 
to  allow  an  appeal  to  the  House  of  Lords.  It  was  per- 
mitted, therefore,  to  the  Court  of  Exchequer,  according 
to  its  usual  practice,  to  hear  and  rehear  the  cause,  and 
then  an  appeal  to  the  House  of  Lords  was  allowed, 
which,  as  every  one  knows,  is  conclusive,  and  is  not 
open  to  a  rehearing,  except  on  a  matter  not  inconsistent 
with  the  order  originally  pronounced.  With  respect 
to  the  Court  of  Chancery,  however,  the  act  contemplated 
that  the  cause  would  be  originally  heard  in  the  Court  of 
the  Master  of  the  Rolls,  or  of  the  Vice-Chahcellor;  and 
it  allows  that  Court  to  rehear  the  cause,  and  then  puts 

the 
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the  Lord  Chancellor's  Court  in  the  same  position,  with 
respect  to  the  Rolls  or  the  Vice  Chancellor's  Court,  as 
that  in  which  it  had  put  the  House  of  Lords  with  respect 
to  the  Court  of  Exchequer. 

It  is  obvious,  therefore,  that  to  depart  from  the  ordi- 
nary practice  of  the  Court,  which  forbids  rehearing 
would  be  to  depart  from  the  principle  of  putting  the 
proceedings  in  the  Court  of  Exchequer  upon  the  same 
footing  as  proceedings  in  the  Court  of  Chancery ;  and 
without  giving  any  opinion  upon  the  effect  of  the  second 
section  in  precluding  a  rehearing,  I  think  the  circum- 
stances of  this  case  furnish  no  reason  why  it  should  be 
reheard. 


I  will  only  observe,  with  respect  to  the  cases  referred 
to  as  having  been  decided  upon  the  Statute  of  Charitable 
Uses,  that  they  do  not  seem  very  much  to  aid  the  peti- 
tioners' case ;  for  the  complaint  to  the  Great  Seal  which 
that  statute  authorises  is  not,  properly  speaking,  in  the 
nature  of  an  appeal.  In  the  case  of  Corpus  Christi  Col" 
lege  v.  The  Parish  ofNaunton  (a),  there  certainly  seem 
to  have  been  various  rehearings ;  but  it  is  not  very  easy 
to  see  what  was  the  course  of  proceeding.  The  case 
of  Saul  V.  Wilson  (&),  however,  as  stated  in  the  text  of 
the  report,  is  a  decision  against  a  rehearing  of  a  com- 
plaint to  the  Lord  Chancellor  under  the  Statute  of 
Charitable  Uses.  Mr.  Baithby  adds  a  note,  which,  on 
being  examined,  does  not  lead  to  a  very  satisfactory 
conclusion.  It  is  mentioned  that  a  day  was  fixed  for 
a  rehearing,  but  that  is  a  matter  of  course.  All  that 
appears  as  to  the  fact  of  the  rehearing  having  taken 
place  is  a  recital  in  an  order  which  is  stated  by  Mr. 
Raithbtf  not  to  be  material ;  for  he  says  that  the  entry  of 

the 
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the  rehearing  does  not  appear :  it  is  quite  inconsistent 
with  the  text  that  there  should  have  been  a  rehearing. 

The  language,  however,  of  the  present  act  of  parlia- 
ment is  so  very  different  from  the  language  of  the  Statute 
of  Charitable  Uses,  and  the  practice  of  the  Court  against 
rehearings  on  the  merits  is  now  so  well  established,  that 
those  cases  cannot  be  considered  to  apply  to  the  present 
case. 


1836. 


SQUIRE  V.  CAMPBELL. 
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TkY  the  act  53  G.3.  c.  121.,  intituled    ''An  act  for  An  act  of  par. 
"^^  making  a  more  convenient  Communication  from 
Marylebone  Park  and  the  Northern  Parts  of  the  Metro- 
polis, 

make  certain  new  streets  according  to  a  particular  plan  therein  refored  to,  and  to 
lease,  and  to  enter  into  agreements  for  leasing,  the  ground  in  the  lines  of  the  new 
streets.  Under  this  power  leases  were  granted  of  two  plots  of  ground,  upon  whid^ 
the  lessees  erected  two  particular  houses  in  the  line  of  one  of  the  new  streets. 
Each  of  the  leases  described  the  plot  of  ground  which  it  demised  as  being  **  on 
the  north  side  of  a  new  street  then  forming  there,  called,**  &c.,  and  as  **  fronting 
towards  the  south  on  the  said  new  street."  The  plan  referred  to  in  the  act  of  par- 
liament exhibited  an  open  space  in  front  of  the  sites  of  these  houses;  but  that  plan 
was  not  mentioned  in  either  of  the  leases. 

The  intended  streets  were  completed,  and  the  space  in  front  of  the  housef  was 
lefl  open.  The  Commissioners  of  Woods  and  Forests,  and  the  Paving  Committee  of 
the  parish,  afterwards  gave  permission  to  certain  persons  to  erect  an  equestrian 
statue  in  die  open  space,  and  those  persons  proceeded  to  place  it  upon  a  part  of 
that  open  sfiace,  but  without  interfering  with  the  line  of  the  carriage  way  of  the 
new  street  in  which  the  houses  stood.  The  lessees  of  the  bouses  thereupon 
filed  a  bill  to  restrain  the  erection  of  the  statue,  alleging  that,  upon  the  treaty  for 
the  leases,  the  lessees  were  shewn  the  plan  of  the  intended  new  street  and  parts 
adjacent,  by  which  it  appeared  that  the  space  in  question  was  to  be  quite  open  and 
free  from  all  obstructions,  and  that  it  was  upon  the  treaty  represented  and 
stated,  that  opposite  the  two  houses  a  free  passage  would  be  left  of  certain  di- 
mensions, which  would  be  contracted  bv  the  erection  of  the  statue;  they  also 
allied,  that  the  proposed  erection  would  diminish  the  valne  of  their  property,  and 
be  a  public  and  a  pnvate  nifisance : 

Held,  that  these  circumstances  did  not  entitle  the  lessees  to  an  injunction  to  re- 
strain the  erection  of  the  statue. 
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1886.  polls,  iQ  the  Parish  of  St.  Martflehone^  to  Charing  Cross, 
within  the  Liberty  of  Westminster^  and  for  making  a 
more  convenient  Sewage  for  the  same,**  after  reciting 
that  it  would  be  of  great  accommodation  to  the  public, 
and  be  the  means  of  opening  a  more  ei|sy  and  ready 
communication  from  Marylebone  Park  and  from  the 
northern  parts  of  the  metropolis  to  Charing  Cross^  i^ 
among  other  things,  **  provisions  were  made  for  widen- 
ing the  east  end  of  Pall  Mallj  and  for  continuing 
the  same  eastward  by  a  new  street  into  St.  Martinis 
honey  terminating  at  the  portico  of  S^.  Martin*^  church  ; 
and  for  widening  Cockspur  Street  from  the  south  end 
of  the  Haymarket  to  Charing^  Crossj  and  for  forming 
an  open  square  in  the  Kin^s  Mewsj  opposite  Charing 
CrosSi"  it  was  enacted,  that  the  Commissioners  for  the 
time  being  of  His  Majesty's  woods,  forests,  and  land 
revenues,  should  be  Commissioners  for  carrying  the  act 
into  execution;  and  then,  by  the  third  section,  after 
reciting  that  a  map  or  plan  describing  the  lines  of  the 
streets,  squares,  circusses,  ways,  passages,  and  places 
and  the  land  and  premises,  through  which  the  proposed 
alterations  and  improvements  were  to  be  made  or  car- 
ried by  virtue  of  that  act,  together  with  a  book  of 
reference  containing  a  list  of  the  names  of  the  owners 
and  occupiers  of  such  lands  and  premises,  had  been 
made  for  the  purpose  of  being  deposited  at  the  office 
of  the  Commissioners  of  Woods  and  Forests,  it  was 
enacted,  that  the  said  map  or  plan  and  book  of  reference, 
after  the  same  should  have  been  authenticated  by  the 
signature  of  the  Speaker  of  the  House  of  Commons, 
should  be  deposited  and  remain  with  the  Commissioners 
of  Woods  and  Forests,  and  that  a  copy  thereof,  signed 
by  the  Speaker,  should  be  deposited  in  the  parliament 
office,  and  that  another  copy  so  signed  should  be  de- 
posited with  the  clerk  of  the  peace  of  the  county  of 
Middlesex^  within  three  months  after  the  passing  of  the 

act. 
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act,  to  the  end  that  all  persons  might  inspect  and  1886. 
peruse  the  same,  and  take  extracts  or  copies  thereof  at 
their  will  and  pleasure,  paying  certain  fees  therein 
mentioned;  and  that  the  Commissioners,  in  making 
the  alterations  and  improvements  should  not  deviate, 
between  Piccadilly  and  Oxford  Street^  more  than  twenty 
yards,  nor  in  any  other  place  more  than  ten  yards, 
from  the  lines  described  in  the  ^  map  or  plan,  without 
the  consent  in  writing  of  the  persons  through  whose 
lands  or  premises  such  deviation  should  be  made :  and  it 
was  also  enacted,  that  it  should  not  be  lawful  for  the 
Commissioners  to  make  any  such  deviation  in  any  case 
in  which  any  agreement  in  relation  to  the  line  of  the  said 
street  should  have  been  made  by  or  on  behalf  of  the 
Commissioners  with  any  person  or  persons  interested 
in  the  houses  or  premises  within  the  limits  of  the  said 
map  or  plan,  unless  with  the  consent  in  writing  of 
such  person  or  persons.  The  act  then  authorised  the 
Commissioners,  with  the  consent  of  any  three  or  more 
of  the  Lords  of  the  Treasury,  to  make  the  intended 
streets,  squares,  &c.  over  the  several  lands  and  pre- 
mises  described  in  the  map  or  plan  and  book  of  re- 
ference ;  and  in  conformity  to  the  lines  described  in  such 
map  or  plan,  and  to  such  deviation  therefrom  as  therein 
mentioned.  The  act  empowered  the  Commissioners, 
with  the  consent  of  any  three  or  more  of  the  Lords  of 
the  Treasury,  to  purchase  the  premises  described  or 
comprised  in  the  map  or  plan  and  in  the  book  of 
reference  or  in  the  deviation  thereinbefore  mentioned. 

It  was  also  enacted,  that  it  should  be  lawful  for  the 
Commissioners,  with  the  consent  in  writing  of  any  three 
or  more  of  the  Lords  of  the  Treasury,  to  demise  or  lease, 
or  previous  to  any  such  demise  or  lease,  to  enter  into  any 
contract  or  agreement  for  the  demising  or  leasing,  with 
such  consent  or  approbation  as  aforesaid,  all  or  any  part 

of 
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of  the  booses,  buildings,  lands,  tenements,  and  bere- 
ditaments  to  be  purchased,  erected,  built,  altered,  re- 
paired, and  improved  by  virtue  of  the  act,  for  any  term 
or  terms  of  years  not  exceeding  ninety-nme  years  from 
the  making  thereof. 


By  an  indenture  of  lease  dated  the  5th  of  Jubf  1824, 
and  made  between  the  Commissioners  of  Woods  and 
Forests  of  the  first  part.  His  Majesty  of  the  second  part, 
and  the  Honourable  Douglas  Kinnaird  of  the  third  |iart^ 
the  Commissioners  of  Woods  and  Forests,  in  exercise  of 
the  powers  vested  in  them  by  the  act  of  the  53  G.  3., 
did,  on  behalf  of  his  Majesty,  with  tlie  consent  of  three 
of  the  Lords  of  the  Treasury,  testified  as  therein  men- 
tioned, demise  to  Douglas  Kinnaird^  for  ninety-nine 
years  from  the  fifth  of  April  1821,  all  that  piece  or 
parcel  of  ground  situate  and  being  in  the  parish  of  SL 
Martin  in  the  Fields^  in  the  county  of  Middlesex^  on  the 
east  side  of  a  street  called  The  Haymarketj  and  on  the 
north  side  of  a  new  street  then  forming  there  called 
Pall  Mall  East^  and  intended  as  a  continuation  of  PaU 
Mali  from  The'Haymarket  aforesaid  towards  St.  Martinis 
Church,  fronting  towards  the  south  on  the  said  new 
street,  and  north,  east,  and  west,  in  manner  therein  men- 
tioned, and  containing  the  dimensions  therein  described, 
which  said  piece  or  parcel  of  ground,  and  the  abuttals, 
boundaries,  and  dimensions  thereof,  were  more  parti- 
cularly delineated  and  described  in  the  map  or  plan 
thereof  drawn  in  the  margin  of  the  indenture  of  lease ; 
together  with  the  dwelling  house  then  standing  on  part 
of  the  ground  thereby  demised,  and  which  dwelling- 
house  was  known  and  distinguished  as  No.  I.  on  the 
north  side  of  the  said  new  street  called  PaU  Mall  East  or 
a  continuation  of  Pa// ilfaff  aforesaid,  and  was  the  comer 
house W  the  said  new  street,  and  of  The  Haymarket, 
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By  another  indenture  of  lease  of  the  same  date,  the  1886. 
Commissioners  of  Woods  and  Forests,  by  virtue  of  the 
before-mentioned  act,  demised  an  immediately  adjoining 
plot  of  ground,  also  fronting  south  oh  the  new  street, 
called  Pall  Mall  Eastj  together  with  the  house  then 
erected  thereon,  to  the  Plaintiff  JoAnS^ir^,  for  a  similar 
term  of  ninety-nine  years. 

.  The  premises  comprised  in  the  lease  to  Douglas  Kin- 
fiaird  afterwards  became  vested  in  the  Plaintiffs  Richard 
JVilUamsj  Edward  Hosier  WilUamSj  and  John  Allan 
Powell;  and  the  Plaintiffs  JbAn  Squire,  Richard  WiUiams, 
Frederick  Squire,  and  Frederick  Williams,  carried  on  and 
did  still  carry  on  business  there  as  bankers,  under  the 
firm  of  Ransom  and  Co.  The  house  comprised  in  the 
lease  to  John  Squire  had  ever  since  its  erection  been 
and  still  was  occupied  by  him. 

The  following  is  a  description  of  the  vicinity  of  the 
houses  comprised  in  the  leases  before  mentioned,  after 
the  alterations  contemplated  by  the  act  of  parliament 
had  been  completed. 

From  the  eastern  extremity  of  Pall  MaU  three  other 
streets  proceeded ;  namely,  The  Haymarkel,  which  ran 
towards  the  north ;  PaU  MaU  East,  which  continued  the 
line  of  Pall  Mall,  towards  the  east;  and  Cockspur  Street, 
which  diverged  in  a  south-easterly  direction  towards 
Charing  Cross.  The  line  of  houses  on  the  northern 
side  of  Pall  Mall  East  formed  an  immediate  continu- 
ation of  PaU  MaU  from  the  southern  extremity  of  The 
Haymarket,  beginning  with  the  two  houses  of  the  Plain- 
tiffs ;  and  the  line  of  houses  on  the  southernmost  side  of 
Cockspur  Street  ran  on,  without  any  interval^  from  the 
eastern  extremity  ot PaU  MaU;  but  the  lines  of  houses 
on  the  southern  side  of  Pall  Mall  East  and  the  northern- 
most 
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1836.  most  side  of  Cockspur  Street^  did  not  commence  imme- 
diately from  the  eastern  extremity  of  Pall  MaUj  so  that 
an  open  space,  of  a  triangular  form,  was  there  left,  in 
front  of  the  Plaintifis'  houses,  between  the  line  of  Pall 
Mall  East  and  the  line  of  Cockspur  Street. 

A  subscription  having  been  set  on  foot  for  the  pur- 
pose  of  erecting  an  equestrian  statue  of  King  George 
the  Third,  the  statue  was  completed  by  Mr.  Wyatt. 
The  committee  of  the  body  of  subscribers  to  the  erec- 
tion of  the  statue  were  anxious  that  it  should  be  placed 
upon  the  open  space  before  described,  and  his  Majesty 
having  signified  his  approbation  of  the  intended  site. 
Sir  John  Campbell,  the  honorary  secretary  of  the  com- 
mittee of  subscribers,  applied  to  the  Paving  Commit- 
tee of  the  parish  of  &.  Martin  in  the  Fields,  in  which 
the  place  in  question  was  situated,  for  permission  to 
break  up  the  pavement,  in  order  to  build  a  pedestal 
upon  which  the  statue  might  be  placed,  and  to  sur- 
round the  pedestal  with  an  iron  fence  or  railing.  This 
permission  was  granted,  upon  the  condition  that  the 
Commissioners  of  Woods  and  Forests  would  undertake 
to  repair  and  light  the  statue  and  the  railing  by  which 
it  should  be  surrounded ;  which  the  Commissioners  of 
Woods  and  Forests  undertook  to  do  accordingly.  A 
licence  was  then  granted,  by  the  direction  of  the  Paving 
Committee,  to  Philip  Na-iVell,  a  mason,  to  break  up 
the  pavement  and  erect  the  statue;  and  he  then  pro- 
ceeded with  the  erection  of  the  pedestal,  and  surrounded 
the  spot  on  which  it  was  to  be  placed  with  a  wooden 
hoard  or  boarding. 

The  bill  was  then  filed  by  John  Squire,  Richard  Wil- 
liams, Frederick  Squire,  and  Frederick  Williams,  and 
Edward  Hosier  Williams,  and  John  Allan  Powell,  against 
Sir  John  Campbell,  Philip  NameU,  the  Commissioners  of 

Woods 
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Woods  and  Forests,  the  Paving  Committee  of  the  183f>. 
parish  of  Si.  MaHin  in  the  Fields^  and  the  Attorney- 
General  ;  and  it  prayed  that  Sir  John  Campbell  and  Philip 
Nowellj  and  their  workmen,  agents,  and  servants,  might 
be  restrained  from  erecting  the  pedestal  and  statue  upon 
the  piece  of  ground  in  question,  and  from  further  pro- 
ceeding in  the  work  so  commenced  by  them,  and  that 
they  might  be  directed  to  remove  the  hoard,  and  to 
restore  the  pavement  to  its  former  state. 

The  affidavit  of  the  Plaintiffs,  John  Squire  and  Richard 
Williamsj  stated  that  Douglas  Kintiaird  and  John  Squire 
applied  to  the  Commissioners  of  Woods  and  Forests  to 
grant  to  them  respectively  leases  of  the  two  plots  of 
ground  before-mentioned,  and  that  upon  the  treaty  for 
such  leases,  Douglas  Kinnaird  and  John  Squire  were 
shewn  the  plan  of  the  intended  new  street  and  parts 
adjacent,  by  which  it  appeared  that  the  space  in  front 
of  the  said  two  plots  of  ground,  and  which  was  for- 
merly occupied  by  houses,  was  to  be  quite  open  and 
free  from  all  obstructions,  and  that  a  public  carriage 
way  was  to  run  in  front  of  the  houses  intended  to  be 
built  on  the  north  side  of  the  said  new  street,  towards 
St.  Martinis  church ;  and  that  it  was  upon  the  said 
treaty  represented  and  stated,  that,  opposite  to  the  said 
two  houses,  a  free  passage  would  be  left,  of  above  one 
hundred  feet,  for  carriages  and  passengers,  and  which 
was  considered  necessary  in  consequence  of  the  immense 
traffic  in  that  part  of  the  town,  and  of  its  being  one  of 
the  greatest  thoroughfares  in  London ;  and  that  upon 
the  faith  of  the  said  plan,  and  relying  upon  the  aforesaid 
representations,  and  feeling  assured  that  the  said  space 
in  front  of  the  said  plots  of  ground  would  be  quite  open 
and  free  from  nil  obstructions,  Douglas  Kinnaird^  and 
the  Plaintiff,  John  Squire^  were  induced  to  take,  and 
did  agree  to  take,  a  frontage  of  eighty-two  feet  two 

Vol.  I.  I  i  inches 
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1836.  inches  on  the  north  side  of  the  said  new  street,  and  to 
pay  an  annual  ground  rent  of  four  guineas  per  foot 
after  the  first  two  years,  and  to  lay  out  ihereon,  in 
building,  upwards  of  20,000/. 

This  affidavit  also  stated,  that  the  pedestal  would  be 
within  thirty^three  feet  or  thereabouts  of  the  foot  pave- 
ment in  front  of  the  said  two  houses,  and  that  the  pe- 
destal was  intended  to  be  eleven  feet  long  and  five  feet 
wide,  and  that  the  statue  and  the  horse  upon  which 
it  was  to  be  placed  would  be  eighteen  feet  high  (a),  and 
that  the  railing  and  lamps  round  the  statue  would 
altogether  occupy  a  space  of  twenty-two  feet  in  length, 
and  fifteen  feet  in  width,  or  thereabouts ;  the  consequence 
of  which  would  be,  that  the  thoroughiare  would  be 
much  obstructed,  and  the  most  serious  accidents  might 
happen  from  the  collision  of  carriages,  (the  traffic  and 
thoroughfare  along  the  said  new  street  and  open  space 
being  so  very  great,)  and  that  foot  passengers  would  be 
exposed  to  the  greatest  peril.  The  deponents  further 
stated,  that  they  had  sent  a  memorial  to  the  Commis- 
sioners of  Woods  and  Forests,  praying  that  the  erection 
of  the  statue  might  not  be  permitted,  and  that  in  such 
memorial  they  were  joined  by  otiier  inhabitants  of  houses 
on  both  sides  of  the  way,  and  that  the  reply  of  the  Com- 
missioners was,  that  they  had  no  jurisdiction  over  the 
space  in  question. 

The  deponents  further  stated,  that  they  believed  that 
their  interests  would  be  much  affi^cted,  and  that  the 
value  of  the  said  houses  would  be  much  lessened,  if  the 
erection  of  the  pedestal  or  statue  were  permitted ;  and 

that 

(a)  It  appeared  bj  affidavits  of     estimate  of  the  height  of  thjB 
other  witnesses,  that  the  ped^tal      statue, 
must  have  been  included  in  this 
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that  the  freehold  of  the  said  new  street,  and  of  the  open  18S6. 
space  upon  which  the  pedestal  was  about  to  be  erected, 
was  vested  in  the  Commissioners  of  Woods  and  Forests, 
previously  to  the  formation  of  the  new  street ;  and  that 
the  enjoyment  of  the  open  space  was  in  manner  before- 
mentioned  secured  to  Douglas  Kinnaird  and  John  Squire 
at  the  time  at  which  they  entered  into  the  agreement 
for  and  subsequently  executed  the  leases ;  and  that  an 
immense  number  of  carriages  passed  through  the  new 
street  and  the  open  space,  and  that  the  number  of  car- 
riages would  be  much  increased  upon  the  completion  of 
the  National  Gallery. 

Upon  this  affidavit  the  Vice-Chancellor  granted  an  ex 
parte  injunction,  in  the  terms  of  the  prayer  of  the  bill. 

Several  affidavits,  afterwards  sworn  on  the  part  of  the 
Plaintiflb,  stated  that  the  carriage  way  in  front  of  the 
houses  would,  by  means  of  the  intended  erection,  be  con- 
tracted to  thirty-seven  feet  or  thereabouts,  which  was, 
in  the  judgment  of  the  witnesses,  quite  inadequate  to  the 
traffic  of  so  great  a  thoroughfare ;  and  that  the  value  of 
the  houses  of  the  Plaintiffs  would  be  lessened  by  the 
contraction  of  the  space,  and  by  the  obstruction  which 
the  erection  would  cause  to  the  clear  and  uninterrupted 
view  to  Charing  Cross  which  the  Plaintiffs  now  pos- 
sessed, and  by  the  nuisances  which  would  be  committed 
against  the  railing ;  and  further,  that  the  erection  of  the 
pedestal,  statue,  and  railing  would,  in  the  opinion  of 
the  witnesses,  be  a  public  nuisance,  and  would  be  a 
place  of  resort  for  idle  persons,  and  the  receptacle  of  all 
sorts  of  filth. 

The  plan  referred  to  in  the  act,  53  G.  3.  c.  121.,  and 
deposited  in  the  Parliament-office,  bore  the  following 

I  i  2  indorse- 
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1886.  indorsement :  —  "  Plan  of  a  street  proposed  frona  Port' 
land  Place  to  Charing  Cross^  leading  from  the  Crown 
estate  of  Maryleboney  and  afibrding  a  broad  and  tinin- 
terrupted  access  from  the  houses  of  parliament,  and 
other  public  buildings  in  Westminster^  to  all  the  principal 
streets  in  the  west  and  north-west  parts  of  the  town, 
between  PaU  Mall  and  the  New  Bead;  for  widenmg  the 
entrance  to  Pall  MaU^  and  continuing  Pall  Mall  to 
St.  Martinis  Church ;  for  widening  the  narrow  part  of 
Codcspur  Street ;  for  continuing  Charles  Street  into  the 
Haymarket  /  for  widening  Jermyn  Street,  and  improving 
the  purlieus  of  Carlton  House.  N.  &  The  parts,  shaded 
blue  are  Crown  property.** 

Upon  this  plan  the  ground  in  question  was  delineated 
as  an  open  space,  without  any  erection  whatever. 

The  affidavits  sworn  on  the  part  of  the  Defendants, 
stated  that  the  proposed  erection  was  likely  to  afford  a 
great  safeguard  and  protection  to  passengers;  and,  in- 
deed, that  in  consequence  of  the  width  of  the  open  space 
in  question,  it  was  necessary,  for  the  safety  of  foot 
passengers,  that  some  erection  occupying  the  same  or 
nearly  the  same  space  should  be  placed  upon  the  spot 
which  would  be  occupied  by  the  intended  pedestal  and 
statue ;  and  further,  that  a  fatal  accident  happened  in  the 
last  year  to  a  foot  passenger  in  consequence  of  the 
width  of  the  crossing  there ;  and  that  a  plan  of  a  pump 
and  lamp,  to  be  erected  upon  the  spot,  had  been  pre- 
pared for  the  approval  of  the  Committee  of  Paving, 
by  their  surveyor.  It  was  also  staited  that  the  width  of 
carriage  way  between  the  houses  of  the  Plaintiffs  and 
the  railing  would  be  greater  than  the  width  of  the  car- 
riage way  at  the  eastern  end  of  Pall  Mall  East. 

After 
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After   these    affidavits   were    filed,    the  Defendtots        1836. 
moved,  before  the  Vice-chancellor,  that  th^  injonction 
might  be  dissolved.     His  Honor  refused  the  motion, 
and  it  was,  therefore,  now  renewed  before  the  Lord 
Chancellor. 

Sir  C.  Wetherdl^  Mr.  Jacobs  and  Mr.  BethelL,  in  sup- 
port of  the  motion. 

The  only  ground  upon  which  the  PlainiifTs'  case  can 
be  put,  is  the  ground  of  contract;  but  the  lease  (a) 
forms  the  only  contract  beti^een  tlie  parties,  and  the  lease 
contains  no  allusiQp,  direct  or  indirect,  to  this  subject. 
No  reliance  can  be  placed  upon  the  loose  statement,  that, 
at  the  time  of  the  agreement  for  the  lease,  it  was  repre- 
sented and  stated  that  there  should  be  an  open  space  of 
above  100  feet  in  front  of  the  houses.  The  affidavits 
do  not  say  by  whom  or  to  whom  such  representation  or 
statement  was  made.  It  is  said  that  the  plan  of  the 
intended  new  street  was  shewn  to  the  lessees  when 
they  agreed  to  take  their  leases.  It  is  not  stated  who 
shewed  the  plan;  but,  even  if  it  had  been  exhibited 
by  parties  who  had  power  to  put  or  keep  all  the 
ground  delineated  in  the  plan  in  the  state  in  which  it 
was  there  represented,  the  mere  exhibition  of  the  plan 
would  not  amount  to  »  warranty  that  all  the  ground 
should  be  put  or  kept  in  that  state ;  Fences  of  i%- 
riofs  Hospital  v.  Gibson,  {b)  It  is  not  alleged  that, 
through  mistake  or  fraud,  some  provision  which  should 
prevent  such  an  erection  as  that  now  proposed,  was 
omitted  from  the  leases.  The  case  of  Lard  Imham 
V.  Child{c)  shews,  that  when  an  instrument  has  been 
executed  for  the  purpose  of  carrying  into  effect  the  in- 
tentions 

(a)  The  two  leases  being  pre-  were  treated  in  the  argumool  and 
cisely  similar  in  their  terms,  they     judgment  as  one  lease. 

(Jb)  2  Dow, SOY.  (c)  1  Bro,  C.  C,  92, 

li  3 
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1836.       tentioDS  of  the  parties,  the  Court  cannot  read  the  instm- 
ment  as  if  an  additional  stipulation  had  been  inserted, 
upon  the  ground  that  such  additional  stipulation  formed 
part  of  the  original  agreement,  unless  fraud  or  mistake 
can  be  shewn.    These  leases,  therefore,  could  not  be  now 
read  as  containing  any  provision  for  the  present  case, 
even  if  it  could  be  ever  so  clearly  proved  that  it  was 
agreed  between  the  lessors  and  lessees  that  the  space  in 
question  should  be  entirely  vacant     Could  the  lessees 
have  maintained  a  bill  for  the  purpose  of  compelling  the 
Commissioners  of  Woods  and  Forests  to  insert  in  the 
leases  a  covenant  which  should  have  prevented  the  erec- 
tion of  this  statue?     Plans  are  parol  evidence  only, 
unless  made  part  and  parcel  of  a  written  instrument ; 
Higginson  v.  CUnoes.  {a)     The  Commissioners  have  no 
estate  in  the  land  which  was  demised,  and  on  that  ac- 
count the  King  was  made  a  party  to  the  lease.     All 
that  is  stipulated  for  in  the  leases,  on  the  part  of  the 
lessees,  will  still  be  enjoyed  by  them.    In  Crawder  v. 
Tinkler  {b\  where  an  application  was  made  for  an  in- 
junction upon  the  ground  of  public  nuisance.  Lord  Eldoa 
directed  an  indictment  to  be  preferred  by  the  Plaintiffs, 
saying  that  the  Attorney-General  only  could  sue  for  an 
injunction  in  respect  of  a  public  nuisance.     In  Raniiti 
V.  Huskisson  (c)  the  contract  for  a  lease  was  still  execu- 
tory, and  it  was  a  distinct  and  express  term  of  that 
contract,  that  a  certain  space  on  one  side  of  the  plot  of 
ground  agreed  to  be  demised  should  be  left  as  an  orna- 
mental garden,  and  the  Vice-Chancellor  restrained  the 
lessees  from  violating  the  agreement  by  erecting  build- 
ings on  tliat  space.     But,  in  the  present  instance,  the 
agreement,  whatever  it  may  have  been,  has  been  carried 
into  execution  by  the  lease  itself;  and  the  description  of 
the  premises  which  the  lease  contains,  contradicts  what 
is  dleged  by  the  Plaintiffs  to  have  been  the  agreement. 

The 

(fl)  1 5  Fet.  516.  (6)  1 9  Vet.  6 1 7.  (c)  4  Sim.  1 5. 
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The  plan  in  the  margin  of  the  lease  shews  only  that  ldS6. 
the  piece  of  land  which  was  taken  abutted  upon  the  new 
street  in  continuation  of  Pall  Mall.  In  the  case  of  The 
Fishmongers^  Company  v.  The  East  India  Company  {a)^  in 
which  an  injunction  was  applied  for  upon  the  ground  of 
the  obstruction  of  lights,  Lord  Hardwicke  says,  "  It  is 
not  sufficient  to  say  it  will  alter  the  plaintiff's  lights, 
for  then  no  vacant  piece  of  ground  could  be  built  on  in 
the  city ;  and  here  will  be  seventeen  feet  distance,  and  the 
law  says  it  must  be  so  near  as  to  be  a  nuisance.  It  is 
true,  the  value  of  the  plaintiiF's  house  may  be  reduced 
by  rendering  the  prospect  less  pleasant,  but  that  is  no 
reason  to  hinder  a  man  from  building  upon  his  own 
ground."  That  case  was  followed  by  Lord  Eldon  in 
The  Attomey^General  v.  Nichol  (b\  where  his  Lordship, 
when  speaking  of  the  grounds  upon  which  an  injunc- 
tion would  be  granted,  said,  *<  I  repeat  the  observation 
of  Lord  Hardwicte,  that  a  diminution  of  the  value  of  the 
premises  is  not  a  ground."  Even  if  the  lease  had  con- 
tained a  covenant  that  there  should  be  no  building  upon 
the  space,  the  erection  of  a  statue  could  not  have  been 
prohibited.  The  Duke  of  Bedford  v.  The  Trustees  of  the 
British  Museum  (c),  shews  that,  although  the  words  of 
such  a  covenant  might  have  embraced  an  erection  like 
this,  yet,  if  the  instrument  shewed  that  it  was  not  in  the 
contemplation  of  the  parties  to  prevent  such  an  erection, 
the  Court  would  not  have  prohibited  it.  The  Attorney* 
General  has  not  been  attended  with  a  copy  of  the 
bill. 

Mr.  Wigram  and  Mr.  Lynch^  in  support  of  the  in- 
junction. 

The  Attorney-General  was  made  a  defendant,   be- 
cause, the  freehold  being  in  the  Crown,  it  was  supposed 

that 
(flj  1  Dick.  163.         (6)  16  r«.338.         (c)  2  Mfflne  «J-  Ke€n^55A. 
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that    the   crown    might  claim    some    interest   in    the 
question. 

Upon  the  treaty  for  the  lease,  the  lessors  shewed  a 
plan  in  which  the  houses  of  the  Plaintiffs  were  repre- 
sented as  abutting  upon  the  intended  new  street,  that 
is,  upon  the  new  .street  which  was  delineated  in  the 
parliamentary  plan,  by  which  last-mentioned  plan  it 
appeared  that  the  space  in  question  would  be  left  open, 
and,  therefore,  nothing  can  be  built  which  shall  intercept 
the  width  of  that  new  street  as  it  appears  on  the  par- 
liamentary plan.  The  new  street  referred  to  in  the 
leases  is  sufficiently  identified  as  the  new  street  in  which 
this  open  space  was  to  be.  If  the  words  *^  /^intended 
new  street"  have  no  meaning,  a  wall  may  be  built  up 
close  to  the  front  of  the  houses. 


The  Plaintiffs  do  not  ask  the  Court  to  vary  a  written 
agreement  upon  parol  evidence,  but  to  interpret  a 
written  agreement  according  to  its  fair  purport. 

In  Saunderson  v.  Jackson  (a),  a  letter  written  to  the 
Plaintiff  contained  these  words:  —  "We  wish  to  know 
what  time  we  shall  send  you  a  part  of  your  order;"  and 
it  was  held,  that  it  could  be  bhewn  by  parol  evidence 
what  was  meant  by  the  order.  So  in  Hodges  v.  Hors^ 
fall  (i),  a  party  was  to  build,  "  as  per  plan  agreed 
upon ;"  and  parol  evidence  was  admitted  to  shew  what 
was  the  plan  referred  to.  So  in  Shortrede  v.  Cheek  {c)^ 
a  letter  mentioned  "  the  promissory  note,"  and  parol 
evidence  was  admitted  to  shew  what  was  the  note  re- 
ferred to. 


These 


(ft)  2^(W.  <5'  jP«//.238. 
Kb)  1  Rms,  4"  Mt/hc,  I J  6. 


(c)  1  Adol,^ElL57. 
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These  cases  prove  that  it  is  competent  for  the  Plaintiffij 
to  shew  by  parol  evidence  what  was  the  intended  new 
street.  They  have,  accordingly,  shewn  that  the  intended 
new  street  was  that  which,  by  the  act  of  parliament, 
was  to  be  built  according  to  a  certain  plan  which  is  in 
evidence,  and  by  which  it  appears,  that  the  space  in 
question  was  to  remain  open  and  free  from  all  obstruc- 
tion. It  is  only  necessary  for  the  Plaintiffs  to  make  out 
that  the  proposed  erection  will  deprive  them  of  that  to 
which  j?riOTa^n^  they  are  entitled.  The  third  section 
obliged  the  lessees  to  build  according  to  the  plan. 

The  facts  of  the  case  of  The  Feoffees  ofHerio^s  Hos- 
pital v.  Gibson  are  so  dissimilar  from  the  present  case, 
that  that  case  cannot  govern  this ;  and  Lord  Eldon^  in 
his  judgment,  said  that  that  *^  was  not  a  case  where  one 
restricted  himself  as  to  the  free  use  of  his  own  land, 
but  where  he  was  supposed  to  have  become  bound, 
without  a  special  contract  to  that  effect,  to  make  himself 
owner  of  the  lands  of  others.*' (a)  That  observation 
completely  destroys  the  effect  of  that  case  for  the  pre- 
sent purpose. 

The  act  of  parliament  constitutes  the  Plaintiffs'  title 
to  their  houses ;  under  that  statute  only  could  their  leases 
have  been  granted. 

The  act  intended  by  the  Defendants  will  deprive  the 
Plaiiltifis  of  the  benefit  of  their  lease  in  a  manner  which 
will  allow  of  no  compensation  by  damages,  and,  there- 
fore, the  Plaintiffs  are  entitled^to  that  species  of  specific 
performance  which  an  injunction  gives :  The  Attorney^ 
General  v,  Nichol  (i),  Crawder  v.  Tinkler,  (c) 

Neither 

(a)  See  3 Doir, 512.  (c)  19  Ves.G\7. 

(b)  16  Vet.  558, 
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18S6.  Neither  the  Defendants,  nor  the  CommittioDers  of 

Woods  and  Forests,  nor  the  PaTingCommittee,  have  any 
right  or  interest  in  the  soil,  and,  therefore,  they  cannot 
erect  or  authorise  the  erecdon  of  the  statue.  The  affi- 
davits shew  that,  not  only  will  this  erection  be  a  public 
nuisance,  in  consequence  of  the  obstruction  it  will  create 
in  this  great  thoroughfare,  but  that  it  will  be  a  very 
great  private  nuisance  to  all  the  inhabitants  of  the 
neighbouring  houses. 

The  Plaintiffs  are  entitled  to  the  same  relief  as  was 
granted  in  Robinson  v.  Lord  Byron,  (a) 

The  Vice-Chancellor  thought  the  Plaintiffs  were  en- 
titled to  enter  and  abate  this  nuisance:  Mayor  of  London 
V.  BoU.  [b)  If  that  is  so,  the  statue,  when  erected,  can- 
not be  protected,  and,  therefore,  your  Lordship  will  not 
allow  it  to  be  erected. 

Sir  C.  fVei/ierellj  in  reply. 

The  lease  does  not  contain  any  words  of  reference  to 
the  parliamentary  plan. 


Jii/y  87.  The  Lord  Chancellor. 

This  was  an  application  to  discharge  an  order  of  the 
Vice-Chancellor,  and  to  dissolve  an  injunction  granted 
by  him,  by  which  he  had  restrained  two  of  the  Defend- 
ants from  erecting  a  statue  on  the  ground  which  lies 
between  Cockspur  Street  and  Pall  MaU  Easi. 

The  view  which  I  take  of  the  merits  of  the  case  ren- 
ders it  unnecessary  to  observe  upon  the  singularity  of 

an 
(a)  1  Bro.  C.  C.588.  (6)  5  Fes.  189. 
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an  injanction  against  two  persons  who  have  no  interest        1836. 
in  the  property  in  question,  and  who  are  made  parties 
to  the  suit  simply  as  having  acted  under  the  authority, 
express  or  implied,  of  parties  in  whom  the  property 
is  vesteil,  or  is  alleged  to  be  vested. 

Sir  John  CampbeU^  the ,  honorary  secretary  to  the 
subscribers  for  the  statue,  has  obtained  the  express 
consent  of  the  Paving  Committee  to  the  erection  of  the 
statue,  and  he  has  also  received  so  much  of  assent  from 
the  Commissioners  of  Woods  and  Forests,  that  they 
have  entered  into  an  agreement  to  keep  the  statue  in 
repair  and  to  light  it*  He,  therefore,  must  be  sup- 
posed to  have  the  assent  of  the  Commissioners  of  Woods 
and  Forests,  who  represent  the  Crown,  in  whom  the 
legal  estate  in  the  spot  in  question  is  vested,  and  of  the 
Paving  Committee,  who,  under  an  act  of  parliament, 
have  control  over  the  surface  of  the  soil. 

The  view,  however,  which  I  take  of  the  case  would 
be  equally  applicable,  if  the  injunction  had  been  ad- 
dressed to  all  the  Defendants. 

It  appears  that  the  Plaintiffs'  lease  is  of  the  date  of 
the  year  1824.  I  have  looked  through  it,  and  I  find 
that  the  only  part  bearing  upon  the  question  is  that  to 
which  my  attention  has  been  directed,  namely,  the 
description  of  the  premises,  and  the  plan  in  the  margin. 
The  premises  in  question  are  described  as  *^on  the 
north  side  of  the  new  street  now  forming  there,  called 
Pall  Mall  Eastf  and  intended  as  a  continuation  of  Pall 
Mallf  from  the  Haymarket  towards  St.  Martinis  church, 
fronting  towards  the  south  on  the  said  new  street;"  and 
the  lease  refers  to  a  plan  in  the  margin.  The  plan  in 
the  margin  exhibits  the  ground  plan  of  the  intended 
houses,  but  it  does  not  exhibit  the  place  in  question,  as 

there 
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there  is  delineated  only  a  straight  line  or  street  in  front 
of  the  houses,  upon  which  is  written  ^*  Continuation  of 
Pall  Mali:*  The  lease,  therefore,  assists  the  Plaintiffs' 
case  only  as  it  describes  the  land  demised  as  ''  in  the 
new  street/'  and  as  *<  fronting  on  the  said  new  street" 
If  the  projected  erection  were  of  a  character  so  to  inter- 
fere with  this  description  as  to  deprive  the  Plaintiffs 
of  the  benefit  of  the  demise,  that  is,  *^  of  land  in  or 
fronting  the  new  street,''  a  question  would  arise  very 
different  from  that  with  which  I  have  to  deal,  and  upon 
which,  therefore,  it  is  unnecessary  for  me  to  give  any 
opinion;  as  I  think  it  quite  clear  that  the  projected 
erection,  if  it  be  at  all  in  '^  the  new  street  called  PaU 
Mall  Eastf*'  does  not  so  interfere  with  the  character  of 
it  as  to  derogate  from  the  grant  to  tlie  Plaintiffs  of  land 
'^  in  or  fronting  the  new  street"  Upon  the  lease  itself, 
therefore,  without  resorting  to  other  extraneous  evidence 
of  title,  the  Plaintiffs  have  no  right  to  what  they  claim ; 
and,  indeed,  their  case  is  not  rested  in  the  pleadings,  or 
in  the  affidavits,  or  in  argument,  upon  the  lease,  tak^n 
by  itsel£  Upon  looking  at  the  plan,  it  will  be  seen  that 
the  locus  in  quo  lies  between  two  streets,  each  of  which 
has  a  distinct  name,  and  it  would  be  extremely  difficult 
to  establish  that  It  was  in  Pall  Mall  East ;  it  appears  to 
be  no  more  in  Pall  Mall  East  than  in  Coekspur  Street ; 
it  is  beyond  the  continuation  of  Pall  Mall  East*    ^ 


Assuming,  then,  that  the  lease  does  not  confer  the 
right  claimed,  it  is  to  be  considered,  whether  the  other 
evidence  called  in  aid  of  the  Plaintiffs'  title  be  admis^ 
sible,  and  if  admissible,    how  far  it  establishes  (heir 


case. 


The  first  piece  of  evidence  produced  is  the  act  for 
making  the  new  street  That  act  provided  that  plans 
of  the  projected  improvements  should  be  prepared  and 
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deposited  in  certain  places  for  preservation  and  ready 
access  ID  the  public;  but  this  provision  for  the  deposit 
of  plans,  was  made  for  the  purpose  of  enabling  the 
Commissioners  to  complete  the  line  of  the  new  street, 
by  authorising  them  to  purchase  the  houses  in  the  in- 
tended line  only.  It  was  to  operate  as  between  the 
public  and  the  owners  of  the  old  houses ;  it  had  no 
reference  to  the  purchase  of  the  houses  to  be  erected, 
or  the  lessees  of  the  land  to  be  demised. 


1836. 


An  act  of  parliament  may,  undoubtedly,  constitute  a 
contract  between  those  who  deal  together  under  its  pro- 
visions; but  the  Commissioners  of  Woods  and  Forests, 
having  obtained  the  dominion  over  the  property  under 
the  provisions  of  this  act,  were  to  deal  with  the  future 
tenants  of  it  by  virtue  of  the  powers  vested  in  them  as 
such  Commissioners.  Their  dealings  with  such  tenants 
were  in  no  respect  under  the  provisions  of  this  act.  The 
act,  therefore,  does  not  aid  the  Plaintiffs'  case,  except  as 
it  shews  that  plans  were  to  be  made,  and  so  far  confirms 
the  affidavits,  which  state  that  some  plan  was  exhibited 
to  the  lessees  before  they  agreed  for  their  leases.  The 
affidavit  of  Mr.  Squire  and  Mr.  JVilliams  slRieSj  that,  upon 
the  treaty  for  such  leases,  Douglas  Kinnaird  and  John 
Squire  were  shewn  the  plan  of  the  intended  new  street 
and  the  parts  adjacent,  by  \\hich  it  appeared  that  the 
space  in  front  of  the  said  two  plots  of  ground,  and 
which  then  was  formerly  occupied  by  houses,  was  to  be 
quite  open  and  free  from  all  obstructions,  and  that  a 
public  carriage  way  was  to  run  in  front  of  the  houses 
intended  to  be  built  on  the  north  side  of  the  said  new 
street  towards  St.  MartM^  church ;  and  that  it  was  upon 
the  said  treaty  represented  and  stated,  that,  opposite  to 
the  said  two  houses,  a  free  passage  would  be  left,  of  above 
one  hundred  feet,  for  carriages  and  passengers,  and 
which  was  considered  necessary  in  consequence  of  the 

immense 


478  CASES  IN  CHANCERY. 

1836.  immense  traffic  in  that  part  of  the  town,  and  of  its  being 
one  of  the  greatest  thoroughfares  in  Ijondon.  That  is 
all  which  the  affidavit  states  as  to  what  took  place  at  the 
time  of  the  contract  T  he  affidavit  does  not  state  who 
made  the  representation,  or  who  shewed  the  plan,  or 
what  the  plan  was ;  but  I  will  suppose  it  to  state  that  a 
plan  was  shewn  by  some  person  authorised  to  act  for 
the  lessors,  and  that  the  plan  shewed  a  space  such  as  it 
has  hitherto  existed.  The  will  raise  this  questicm,  whe- 
ther, in  the  absence  of  all  fraud,  mistake,  or  misappre- 
hension, the  mere  exhibition  of  a  plan  of  property,  part 
of  which  the  lessee  takes,  gives  such  lessee  a  right  to 
say  that  all  the  other  part  of  the  property  exhibited 
upon  such  plan  shall  continue,  during  his  lease,  in  the 
same  state  in  which  it  was  exhibited  upon  the  plan,  or, 
if  it  was  not  at  the  time  in  such  state,  shall  be  made 
to  assume  such  state,  and  to  have  the  assistance  of  this 
Court  to  enforce  such  right ;  the  lease  granted  to  each 
lessee  being  wholly  silent  as  to  any  provision  for  that 
purpose.  If  this  be  so,  it  must  be  so  upon  the  ground 
of  contract ;  if  it  be  contract,  why  should  it  not  apply 
to  the  most  distant  part  of  the  plan  exhibited  ?  It  may 
be  that  the  lessee  has  less  interest  in  some  parts  of  the 
property  exhibited  on  the  plan ;  but  the  Court  is  not 
to  enforce  or  refuse  to  enforce  the  contract  as  to  any 
particular  part,  because  the  party  applying  to  the  Court 
has  less  interest  in  that  particular  part  than  in  some 
other.  If  the  Court  enforces  the  contract  at  all,  it  en- 
forces it  in  all  its  parts,  whether  more  or  less  material  to 
the  Plaintiffs.  If  contract  be  the  ground  for  the  inter- 
ference of  the  Court,  it  is  as  applicable  to  the  statue  at 
the  top  of  Portland  Place  as  to  the  statue  now  in  ques- 
tion, although  it  may  be  very  true  that  the  Plaintiffs 
may  not  have  so  much  interest  in  that  distant  part  of 
the  property  delineated  ou  the  plan  as  in  the  part  which 
is  now  in  question.     This  proposition  would  evidently 

lead 
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lead  to  most  absurd  consequences.  A  man  who  is  about  1836. 
to  sell  a  corner  of  an  estate  may  exhibit  a  plan  of  the 
whole  estate,  in  order  to  shew  the  relative  position  of 
that  part  which  he  is  about  to  sell ;  but  is  he,  on  that 
account,  to  have  his  hands  for  ever  tied  up  from  the 
enjoyment  and  use  of  all  other  parts  of  the  estate,  and 
is  be  to  preserve  it  in  exactly  its  present  state? 

If,  however,  the  right  to  the  injunction  is  to  be  put 
upon  the  ground  of  contract,  it  is  necessary  to  consider 
how,  in  point  of  law,  it  is  to  be  supported.  Such  a 
contract  must  be  looked  for  dehors  the  deed.  The 
case  assumes  that  the  contract  has  been  carried  into 
effect,  and  that  the  estate  contracted  for  has  been 
created  by  the  lease.  New  agreements  by  way  of  co- 
venant are  entered  into,  to  secure  the  objects  of  the 
grant,  but  the  contract  for  the  lease  exists  no  longer. 

The  Plaintiff* 's  case  is  not  that  a  provision  has  been 
omitted  out  of  the  lease,  by  fraud,  misapprehension,  or 
mistake;  and  it  is  therefore  unnecessary  to  consider 
what  might  be  the  effect  of  such  a  case  stated  and 
proved ;  but  his  case  is  that,  independently  of  what 
was  stipulated  for  by  the  agreement,  and  of  what  was 
provided  for  by  the  deed,  a  separate  and  distinct  con- 
tract arose  from  the  mere  exhibition  of  the  plan.  Can 
there,  however,  be  such  a  separate  contract?  There 
wa&  but  one  object,  and  one  thing  contracted  for :  the 
agreement  had  various  terms,  but  all  constituted  but 
one  agreement;  and  if  so,  then  the  parol  agreement 
was  merged  in  the  written  contract,  if  there  was  one, 
and  both  were  merged  in  the  deed.  The  case  of  Lord 
Jmham  v.  Child  (a)  is  very  similar  to  the  present  case, 
for  a  deed  had  there  been  executed  for  the  purpose 

of 

(fl)  1  Bro.  a  C  93. 
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of  carrying  the  intention  of  the  parties  into  effect ; 
and  it  was  proved  in  the  cause  that  a  certain  contract 
not  'appearing  on  the  deed  had  been  entered  into  be- 
tween the  parties,  and  that  for  a  particular  reason  it 
had  been  purposely  omitted  from  the  deed. 


It  is  a  familiar  doctrine,  in  this  Courts  that,  although 
to  resist  a  specific  performance,  a  Defendant  may  shew, 
by  parol,  that  the  written  document  does  not  represent 
the  contract  between  the  parties,  yet  a  Plaintiff  cannot 
have  a  decree  for  a  specific  performance  of  a  written 
contract,  with  a  variation,  upon  parol  evidence ;  fi^ool- 
lam  v.  Heam[a)j  The  Marquis  Tawnshend  v.  Stan-- 
groom  (6),  Higgitison  v,  CUnoes.  (c)  How  much  stronger 
is  the  objection  where  the  contract  has  been  carried 
into  execution,  a  deed  executed,  and  the  estate  con- 
veyed. It  is  true,'  that  the  case  was  not  attempted  to 
be  supported  at  the  bar  upon  this  ground ;  but  I  think 
it  comes  to  this.  The  argument  at  the  bar  was,  that 
the  lease  mentioned  a  street,  that  is,  the  new  street. 
Pall  Mall  Easij  aud  that  it  was,  therefore,  competent 
to  the  Plaintiffs  to  shew  by  parol  evidence  what  such 
new  street  was ;  and  several  cases  at  law  and  in  equity 
were  cited  to  establish  that  proposition ;  buch  as  Hodges 
v.  Horsfall{d\  Saunderson  v.  Jackson  {e)j  Shortrede  v. 
Cheek  {g) ;  but  in  all  those  cases,  the  agreement  referred 
to  some  other  document  or  thing,  and  the  only  question 
was,  the  identity  of  the  thing  referred  to:  in  none  of 
them  was  there  any  attempt  to  introduce  an  additional 
term  into  an  agreement  by  extrinsic  evidence.  Had 
there  been  any  doubt  as  to  what  was  meant  by  the  new 
street,  evidence  might  have  been  admissible  16  remove 

it, 
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it,  but  not  to  establish  an  additional  agreement  as  to  18S$. 
the  manner  in  which  such  new  street,  or  any  adjoming 
land,  was  to  be  dealt  with.  The  evidence  might  be 
admissible,  for  the  purpose  of  shewing  that  the  projected 
erection  would  destroy  the  character  of  the  thing  de- 
scribed in  the  lease ;  namely,  the  new  street,  in  which 
the  premises  demised  are  described  as  being  situate^  but 
I  have  before  said  that  I  think  it  wholly  inefficient  for 
that  purpose,  and  I  therefore  abstain  from  giving  any 
opinion  as  to  what  would  have  been  the  result,  in  point 
of  law,  if  the  evidence  bad  established  the  fact. 

Of  the  cases  at  all  in  pari  materia  with  the  present,  one 
only  appears  to  be  in  point.  The  Duke  of  Bedford  v.  Tke 
British  Museum  (a)  clearly  is  not,  for  in  that  case  there 
vras  a  covenant,  and  the  only  question  was,  whether  the 
benefit  of  it  had  been  lost  by  the  covenantee^  In  Rankin 
-v.  Huskisson  '{b)  the  plaintiff's  allegation  was,  that  it  had 
been  agreed  that  the  plot  of  ground  in  question  should  be 
iaid  out  as  a  garden,  and  that  no  buildings  should  be 
erected  upon  it ;  the  plaintiffs  claimed  the  benefit  of  a 
<parol  agreement,  upon  the  ground  oF  part  performance, 
4«nd  sought  to  enforce  their  alleged  agreement,  by  in* 
junction-:  the  only  question  was,  whether  the  agreement 
was  proved ;  and  the  Court,  being  of  opinion  that  jt 
"was  sufficiently  established  for  the  purposes  of  an  in* 
Junction,  made  the  order. 

But  in  the  case  of  Tke  Fecffees  ofHeriofs  Hospitals. 
Gibson  (c),  though  a  case  from  Scotlandj  Lords  Eldon 
and  Redesdale  expressed  opinions  directly  bearing  upon 
the  present  case.  That  case  was  almost  in  terms  the 
same  as  the  present  case,  throwing  out  of  view  the 

strange 
(fl)  2  Mfflne  4-  Keen,  551.  (c)  2  Dow,  30-1 . 
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1886.  strange  opinions  expressed  by  the  Court  of  Session. 
The  case  was  simply  this.  The  magistrates  of  Edin^ 
burgif  together  with  the  feoffees  of  Heriot^s  hospital, 
projected  a  new  street,  and  had  plans  of  it  prepared.  The 
magistrates  and  the  hospital  agreed  together  to  sell  plots 
of  ground  for  building ;  the  magistrates  taking  a  sum 
as  purchase  money,  and  a  feu  duty  being  reserved  to 
the  hospital.  The  magistrates  concurred  with  the 
£eoffees  of  Heriofs  hospital  in  exhibiting  a  plan  of  the 
intended  street,  and  the  respondent  purchased,  under 
the  exhibition  of  that  plan,  a  certain  part  of  the  land. 
The  plan,  however,  was  not  referred  to  in  the  feu 
charter  or  grant.  An  act  of  parliament  had  empowered 
the  magistrates  to  obtain,  within  a  limited  time,  certain 
property,  the  acquisition  of  which  was  necessary  to 
enable  them  to  carry  the  plan  into  effect.  That  pro- 
perty was.  not  obtained  within  the  time  prescribed  by 
the  act,  which  time,  indeed,  had  already  expired  when 
the  plan  was  exhibited  to  the  respondent.  The  magis- 
trates being  unable  to  complete  the  street  according  to 
the  plan,  the  respondent  refused  to  pay  his  feu  duty. 
The  case  went  through  various  gradations  of  contest, 
and  in  the  end,  the  Court  of  Sessioa  seemed  to  think, 
that  the  question  would  turn  upon  the  magistrates 
having  neglected  to  embrace  a  particular  opportunity  of 
acquiring,  at  a  reasonable  price,  the  property  necessary 
to  complete  the  street  according  to  the  plan.  When 
the  case  came  before  the  House  of  Lords,  however, 
that  view  of  the  Court  of  Session  was  entirely  disre- 
garded, and  the  expressed  opinions  of  the  learned  lords 
who  decided  it  in  that  house  proceeded  upon  diflferent 
grounds.  Nothing  turned  upon  the  particular  law  of 
Scotland;  and  the  general  principles  upon  which  the 
decision  was  made  are  as  applicable  to  the  present  case 
as  to  that.  Lord  Eldon  expressed  himself  thus;  **  It 
was  perfectly  wild  to  say  that  the  mere  exhibition  of  a 

plan 
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plan  was  sufficient  to  form  a  binding  contract  One  1836. 
man  might  purchase  on  the  notion  that  the^  intended 
street  would  soon  be  completed ;  another,  perhaps,  with 
the  idea  that  it  would  not.  But  the  whole  amounted  to 
this; — *  You  may  purchase  on  the  notion  that  this  plan 
will  be  executed,  but  all  that  we  have  any  thing  to  do 
with  is  our  contract.'  The  feuar  then  enters  into  a 
solemn  contract,  and  if  his  contract  contained  nothing 
about  this,  how  could  he  say  that  the  magistrates  were 
bound  by  the  plan.  The  feu  charter  was  the  material 
document  here,  and  must  be  carefully  examined.  There 
might  be  such  an  obligation  in  it  as  that  here  con- 
tended for,  but  it  appeared  to  him  that  the  judgment 
could  not  rest  on  the  ground  which  the  Court  below 
had  taken." 

He  then  upon  a  subsequent  day  expressed  himself 
thus ;  —  "  From  these  two  last  interlocutors  the  present 
appeal  was  brought.  There  was  a  reference  to  one 
case  (a),  where  the  magistrates  exhibited  a  plan,  with  a 
beautiful  view  of  the  disposition  of  the  grounds  in  front 
of  the  new  buildings  to  be  erected,  a  thing  which  was 
done  here  every  day  without  any  idea  that  the  pro- 
prietors were  to  be  prevented  from  erecting  other  houses 
merely  by  having  exhibited  a  different  disposition  of 
the  grounds  in  a  picture,  unless  it  were  so  stipulated  in 
the  contracts  between  the  parties.  The  magistrates  — 
the  ground  being  their  own  —  began  to  erect  houses 
where  they  had  exhibited  terraces  and  walks.  An  ac- 
tion of  declarator  was  brought,  to  have  it  declared  that 
the  magistrates  were  npt  entitled  to  erect  these  new 
buildings,  without  consent  of  the  feuars,  and  a  process 

of 

(fl)  The  Prince' t  Street  case,      loth  1772,  referred  to,  2  Dow, 
Beat  V.  The  Magistrates  o/Edin-      304. 
burghs  House  of  Lords,  April 

Kk  2 


«4^  CASES  IN  CHANCERY. 

183d.  of  suspension  was  also  instituted,  to  stop  the  progress  of 
the  work  in  the  mean  time.  The  Court  refused  to  pas» 
the  billy  and  the  question  came  to  this  bouse,  where 
Lord  Mansfield^  who  would  be  remembered  as  long  as- 
the  law  of  England  or  of  Scotland  existed,  made  a  very- 
eloquent  speech.  But  after  all  that  he  had  said^  what 
he  did  was  merely  to  give  an  opportunity  of  examining^ 
the  question  of  right  He  could  easily  conceive  that 
deference  to  his  opinion  had  put  an  end  to  further  pro- 
ceedings in  that  case,  the  corporation  having  been, 
perhaps,  almost  frightened  out  of  their  senses  by  hi» 
speech ;  but  still  this  was  no  judgment  upon  the  ques-^ 
tion  of  right,  and  at  any  rate  there  was  s  material  dis-^ 
tinction  between  that  case  and  the  present.  This  wa» 
not  a  case  where  one  restricted  himself  as  to  the  free 
use  of  his  own  land,  but  where  he  was  supposed  to  have 
become  bound,  without  a  special  contract  to  that  effect, 
to  make  himself  owner  of  the  knds  of  others.  He  held 
it  in  all  cases  to  be  dangerous  that  when  men  had  put 
their  contracts  into  the  solemn  form  of  a  charter,  they 
should  look,  not  at  what  was  contained  in  that  charter, 
but  say  that  the  charter  should  operate  as  if  a  term  had 
been  in  it  which  was  not  there,  merely  be  cause  there 
had  been  some  representation  about  such  a  condition  at 
the  time  the  contract  was  framed." 

Lord  Eldon  was  here  referring  to  a  different  case; 
but  it  shews  how  very  important  his  observations  are, 
because  he  is  making  them  when  he  has  before  him  a 
very  strong  opinion  expressed  by  Lord  Mansfield  in  a 
case  of  a  similar  kind. 

Lord  Eldon  added,  that  "  He  dared  not  advise  their 
Lordships  to  say  that  this  plan  was  a  warranty.  The 
whole  amounted  to  this  only— that  the  parties  might 
entertain  a  rational  hope  that  what  was  exhibited  might 

be 
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be  done  in  the  course  of  improvement.     But  there  was        18S6. 

no  ground  to  say  that  this  amounted  to  an  engagement      "^  ^ ^  ~* 

that  it  should  be  done."  v. 

Campbell. 

Lord  Redesdale  said,  <^  It  appeared  to  him  to  be 
dangerous,  when  parties  entered  into  a  contract,  to 
suffer  any  thing  to  affect  it  which  was  extraneous  to 
what  was  in  the  contract  itself.  There  was  no  under- 
taking by  the  governors  of  the  hospital  that  this  street 
should  be  completed,  and  they  could  not  with  propriety 
have  entered  into  any  such  undertaking ;  for  the  effect 
would  be  to  deprive  them  of  any  benefit  from  the  pro- 
perty, except  they  compelled  the  magistrates  to  make 
this  street."  —  "  If  they  were  bound  at  all,  they  were 
bound  whatever  might  be  the  expense;  and  how  the 
neglect  of  opportunity  to  purchase  at  a  reasonable  price 
came  into  question  at  all  he  could  not  understand. 
They  were  bound,  even  if  the  thing  became  impossible 
—  bound,  so  iar  as  to  be  liable  to  answer  in  damages ; 
and  it  was  only  in  the  form  of  damages  that  the  gover- 
nors of  the  hospital  could  proceed  against  the  magis* 
trates.  If  there  was  a  contract  at  all,  it  could  not  be  of 
the  nature  supposed  by  the  Court  below.  But  he  con- 
curred in  the  opinion,  that  the  exhibition  of  the  plan 
was  no  warranty." 

These  opinions  were  expressed  in  a  case  so  similar  to 
the  present,  that  one  seldom  finds  the  circumstances  of 
one  case  running  so  nearly  to  the  circumstances  of 
another,  as  the  circumstances  of  that  case  run  to  the 
circumstances  of  this.  We  have  the  unqualified  opi- 
nions of  Lord  Eldon  and  Lord  Redesdale  —  opposed, 
not  to  any  thing  which  Lord  Mansfield  had  done,  but  to 
what,  in  order  to  frighten  the  parties,  he  had  said  — 
that  after  parties  had  matured  their  agreement  into  a 
written  contract,  you  could  not  infer  a  contract  from  the 
K  k  S  mere 
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1836.  ^  mere  exhibition  of  a  plan.  It  is  impossible  not  to  assent 
to  the  doctrine  expressed  by  these  two  learned  judges, 
and  it  is  equally  impossible  to  maintain  the  order  ap- 
pealed from^  consistently  with  such  doctrine. 

It  is  hardly  necessary  for  me  to  say  one  word  upon 
the  subject  of  nuisance.  It  is  said  that  the  statue  will 
be  a  public  nuisance.  This  it  can  only  be,  by  ol>- 
structing  the  carriage  way;  but  I  am  clearly  of  opi- 
nion that  the  erection  of  the  statue  will,  upon  the 
whole,  be  a  great  benefit  to  the  public ;  by  which  I 
mean  the  public  as  contradistinguished  fix>m  the  oc- 
cupiers of  the  adjoining  houses.  It  is  quite  imma- 
terial, in  my  view  of  this  case,  whether  a  majority  of 
the  inhabitants  of  the  neighbouring  houses  do  or  do 
not  object  to  the  erection  of  the  statue,  and  I  give  na 
opinion  as  to  whether  it  is  likely  to  depreciate  the  value 
of  the  property  of  the  Plaintiffs,  or  to  interfere  with 
their  enjoyment  of  it;  of  that  they  are  the  best  judges; 
but  I  am  very  clearly  of  opinion,  that  the  injury  and  in- 
convenience, if  any,  do  not  constitute  such  a  description 
of  private  nuisance  as  would  justify  the  interference  of 
this  Court  upon  that  gi*ound.  It  is  not,  as  is  said  in 
one  case  (a),  because  the  value  of  the  property  may  be 
lessened,  and  it  is  not,  as  is  said  in  another  (i\  because 
a  pleasant  prospect  may  be  shut  out,  that  this  Court  is 
to  interfere ;  it  must  be  an  injury  very  different,  in  its 
nature  and  its  origin,  to  justify  such  an  interference. 

If  the  Plaintiffs  conceive  themselves  aggrieved,  all 
the  other  remedies  of  the  law  are  open  to  them ;  but 
having  considered  the  case  in  all  its  bearings,  and  being 
of  opinion  that  it  cannot  be  brought  M*ithin  any  of  the 
rules  of  this  Court,  w*ith  reference  to  injunctions,  I  am 
bound  to  discharge  the  order,  and  dissolve  the  injunction. 

(a)  See  1  Dick,  175.  and  16  Vet.  34S.  (M  See  1  DicL  175. 
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FEW  i;.  GUPPY. 
FEW  ».  PETRE  and  GUPPY.  Migtui5,4. 

GUPPY  V.  FEW. 

'T^HE  original  bill  in  this  cause,  which  was  filed  in  a  bill  having 

-^    the  year  1 827,  by  Charles  Few  alone,  against  Samuel  ^««"  ^^^  ^X  , 

Gupjy  the  younger  and  Thomas  Rtchard  Guppy^  stated  certain  al- 

that,  by  letters  patent,  dated  the  Slst  of  October  1812,  !«««*^P»^«nj 

,  ,  inventions,  for 

his  late  Majesty  King  George  III.  granted  to  Edward  an  injunction 

Charles  Howard^  Esq.,  his   executors,   administrators,  fnfringwnent* 
and  assigns,  the  sole   privilege  of  using,  for  fourteen  of  the  patents, 
years,  an  invention  of  his  own,  described  as  ''  a  process  account  of  the 
for  preparing  and  refining  sugar : "  that  by  other  letters  Profits  made^ 
patent,  daled  the  20Lh  of  November  1813,  his  said  late  the  De- 
Majesty  granted  to  £.  C.  Howard  the  sole  privilege  of  [Sansier 
using,  for  fourteen  years,  another  invention  of  his  own,  insisted  that 
described  in  the  bill  as  **  certain  improvements  in  the  wereoriglnally 

processes  described  in  the  patent  i^rnnted  to  him  on  the  l"^ali<^;  and 
^^,,,^1.  r  •'•o,  that  if 

31st  of  October  1812,  and  certam  apparatus  for  carrymg  originally 

tlie  same  into  effect:"  and  that,  by  other  letters  patent,  ^^^V^*^ 

dated  the  4th  of  August  1814,  £.  C.  Howard  obtained  a  made  void  by 

grant  of  the  exclusive  right  to  use,  for  fourteen  years,  ict8?"the 

.  another  patentee.  By 
the  decree 
made  at  the  hearing  of  the  cause  the  bill  was  retained  for  three  years,  with  liberty 
for  the  Plaintiff  to  bring  an  action ;  and  the  Defendants  were  directed  to  admit  that 
the  Plaintiff  was  the  assignee  of  the  patentH,  and  that  they  (the  Defendants)  had 
used  the  alleged  inventions;  and  the  Plaintiff  was  ordered  to  produce  certain  deeds 
at  the  trial,  and  to  admit  their  execution.  The  Defendants  then  filed  a  bill  of 
discovery  against  the  Plaintiff;  but  the  discovery  sought  by  that  bill  had  reference 
only  to  the  acts  by  which  it  was  alleged  that  the  patents  had  become  void  sub- 
sequently to  their  creation.  The  Defendants,  afterwards,  finding  the  necessity  of 
a  discovery  as  to  the  original  invalidity  of  the  patents,  applied  to  the  Court  for  per- 
mission to  file  another  bill  of  discovery  which  should  relate  to  such  original  in- 
validity ;  and  the  Court  granted  the  permission  desired. 

Whether  it  was  regular  to  ifile  the  first  bill  of  discovery  without  leave  of  the 
Cf lurt,  qwere  f 

K  k  4 
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)886*  another  invention  of  his  own,  described  as  **  certant 
means  of  separating  insoluble  substances  from  the  fluids 
in  which  the  same  are  suspended." 

The  bill  stated  that,  by  an  indenture  bearing  date  the 
26th  of  September  18 1&,  and  made  between  the  said 
E.  C.  Hmard  of  the  first  part,  the  Plaintifl;  C  Few,  of 
the  second  part,  and  the  Duke  of  Norfolk^  the  Earl  of  &ir- 
rei/f  and  James  Weld,  of  the  third  part ;  after  reciting  that 
John  Powell  had  assisted  E.  C.  Howard,  in  bringing  the 
inventions  into  use  and  otherwise;  and  that  E.  CL 
Howard  was  beneficially  entitled  to  three  undivided 
fifth  parts  only  of  the  benefits  to  be  derived  from  the 
three  patents,  he  having  agreed  to  dispose  of  two  un- 
divided fifth  parts  to  Thomas  Hodgson  /  it  was  witnessed, 
that  E,  C  Howard  did  assign  the  three  patents  and 
all  benefit  thereof,  subject  to  the  agreement  with 
T.  Hodgson,  to  the  said  C.  Few,  his  executors,  ad- 
ministrators, and  assigns,  for  the  residue  of  the  several 
terms  of  fourteen  years  for  which  the  same  had  been 
granted,  (subject  to  the  agreement  with  71  Hodgson) 
upon  the  trusts  therein  mentioned.  And  E.  C.  Howard 
thereby  appointed  C  Few  his  assignee  and  grantee 
of  the  said  several  inventions,  and  the  profits  thereof, 
for  the  remainder  of  the  said  several  terms  of  fourteen 
years,  upon  trust  to  permit  E.  C  Howard  tp  receive  all 
benefit  that  might  accrue  therefrom  during  his  life ;  and 
subject  thereto,  in  trust  to  assign  the  same  to  such  per- 
sons, and  upon  such  trusts  as  E.  C.  Howard  should  by 
deed  or  will  appoint;  and  subject  thereto,  upon  trust  after 
the  decease  of  E.  C.  Howard,  to  stand  possessed  of  two 
undivided  fifth  parts  of  the  patents,  and  of  all  monies  to 
be  received  in  respect  thereof,  in  trust  for  T.  Hodgson, 
and  to  stand  possessed  of  the  remaining  three  fifth  parts 
of  the  patents  upon  trust,  when  required  by  the  Duke 
of  Norfolk  the  Earl  of  Surrey,  and   J.  TVeld,   or  the 

survivors 
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survivors  or  survivor  of  them,  or  the  executors  or  ad-  1836. 
ministrators  of  such  survivor,  but  not  otherwise,  to  sell 
the  said  three  fifth  parts;  and  out  of  the  monies  to 
arise  from  such  sale,  and  out  of  the  monies  to  arise  from 
the  grant  of  licences,  or  otherwise  howsoever,  until  sale, 
to  pay  John  Pauoell  15/.  out  of  every  100/.  which  C  Tem 
should  from  time  to  time  receive,  and  to  pay  the  residue 
thereof  unto  the  Duke  of  Norfolk^  the  Earl  of  Surrej/y 
and  J.  Weld,  and  the  survivors  and  survivor  of  them,  his 
executors  or  administrators,  upon  certain  trusts  for  tlie 
benefit  o^  Edward  Gyles  Howard,  Elizabeth  Petre,  then 
Elizabeth  Hoxoard,  and  Juliana  Howard* 

The  bill  stated  that  E.  C.  Howard  diec}  on  the  27tli 
of  September  1816,  without  having  made  any  appoint- 
ment; aad  that,  by  an  indenture  of  settlement,  dated 
the  SOth  of  May  1822,  and  made  upon  the  marriage  of 
Elizabeth  Howard  with  the  Hon.  Charles  Petre,  all 
monies  payable  to  her  under  the  trusts  of  the  indenture 
of  the  26th  of  September  1816,  were  assigned  to  trustees 
upon  certain  trusts  for  the  benefit  of  Charles  Petre  and 
Elizabeth  his  wife  and  their  issue;  and  that  theie  were 
issue  of  the  last  mentioned  marriage,  Charles  Edward 
Petre  and  Eliza  Julia  Petre,  who,  by  virtue  of  the  last 
mentioned  indenture,  were  interested  in  the  patents. 

The  bill  then  stated  that  Samuel  Guppy  the  younger, 
and  Thomas  Richard  Guppy,  in  the  year  1826,  com- 
menced business  in  Bristol  as  sugar  refiners,  upon  pre- 
mises formerly  occupied  by  Messrs.  George,  who  pre- 
viously thereto  became  bankrupts,  and  that  they  now 
carried  on,  and  had  continued  during  the  whole  of  the 
intervening  period,  to  carry  on  the  said  trade  or  business, 
with  the  apparatus,  and  according  to  the  processes  de- 
scribed in  the  said  patents,  and  in  the  specifications 
enrolled  in  pursuance  of  such  patents,  or  some  parts 

thereof, 
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IS 86.  ihereof,  and  had  refined  and  clarified  Iai]ge  qaantities  of 
sugar  and  molasses,  by  the  sale  and  use  of  which  tbej 
had  made  great  profit;  and  that  they  were  so  acting 
without  the  licence  of  C  JRrw,  or  any  person  whomso- 
ever authorised  to  licence  or  permit  the  same. 

The  bill  charged  that  variouscommunications  had  taken 
place  between  the  Plaintiff  C.  Fewj  and  the  Defendants 
and  their  solicitorsi  upon  the  supposition  that  the  De- 
fendants were  the  assignees  of  a  licq,nce  to  use  the  said 
patent  inventions  which  had  been  granted  by  C  Few  to 
Messrs.  George  who  had  become  bankrupts.  The  terms 
of  these  communications  were  set  forth  in  the  bill ;  from 
which  it  appeared,  that  the  Plaintiff  Few  had  claimed 
from  Messrs.  Gttppjfy  who  were  the  supposed  assignees 
of  the  licence  granted  to  Messrs.  George^  the  payment 
of  the  arrears  which  were  due  to  him,  from  the  latter  firm, 
at  the  time  oF  their  bankruptcy. 

The  bill  prayed  that  an  account  might  be  taken  of  the 
quantities  of  sugar  and  molasses  prepared,  refined,  or 
clarified  by  the  Defendants,  by  the  means  or  processes, 
or  with  the  apparatus  mentioned  in  the  patents  and  de- 
scribed in  the  specifications;  and  alike  account  of  all 
the  sugar  and  molasses  so  prepared,  refined,  or  clarified, 
which  had  heen  sold  by  them,  and  of  the  prices  at 
which  the  same  had  been  sold,  and  of  the  profits  made 
by  the  Defendants  thereby,  and  of  the  quantity  of  such 
sugar  and  molasses  so  prepared,  refined,  or  clarified, 
then  remaining  in  their  possession  unsold;  and  that 
the  Defendants  might  be  decreed  to  pay  to  the  Plain- 
tiff C.  FeWi  what,  upon  taking  such  last  mentioned 
accounts,  should  appear  to  have  been  received  by  them 
in  respect  thereof,  and  to  deliver  over  to  him  all  such 
sugar  and  molasses  as  should  so  remain  in  their  pos- 
session unsold,  the  Plaintiff  being  ready  and  willing  to 

make 
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make  all  just  allowances;  and  that  the  Defendants  1836. 
might  be  restrained  from  making  use  of  any  of  the  pro- 
cesses or  apparatus  for  which  the  patents  were  obtained, 
whereof  the  period  granted  by  the  patents  for  the  use 
and  exercise  thereof  had  not  expired,  during  the  re* 
mainder  of  the  term  or  terms  of  fourteen  years. 

The  Defendants  by  their  answer  said  they  were  ad- 
vised, and  believed  that  neither  of  the  specifications, 
enrolled  in  alleged  compliance  with  the  conditions  re- 
spectively contained  in  the  letters  patent,  was  such  a 
specification  as  was  required  by  the  condition  in  alleged 
compliance  with  which  it  was  so  enrolled*  The  answer 
also  stated  an  agreement,  dated  the  26th  o£  April  1826, 
between  the  assignees  under  the  bankruptcy  of  Messrs. 
George  and  the  Defendant  T.  R.  Gtqfpy^  to  assign  to 
him,  or  as  he  should  appoint,  among  other  things,  all 
the  leasehold  premises  upon  which  the  business  was 
carried  on,  and  the  policies  of  insurance  of  the  same 
premises  against  fire,  and  the  patent  licence,  and  all 
benefit  and  advantage  thereof  respectively.  And  the 
Defendants  submitted  and  insisted,  that  under  that  agree- 
ment the  Defendant  T.  22.  Guppy  was  entitled  to  an 
assignment  from  the  assignees,  if  he  should  at  any  time 
think  proper  to  require  the  same,  of  the  licence  granted 
by  the  Plaintiff  C.  Fei£  to  the  bankrupts;  but  the  De« 
fendants  added,  that  having  been  advised  that  the  patents 
were  invalid  and  void,  they  had  hitherto  declined  to  re- 
quire an  assignment  of  the  licence,  and  that  the  licence 
had  not  been  assigned  or  transferred  to  them,  although 
the  leasehold  hereditaments  and  premises,  plant  and 
utensils,  and  all  other  the  effects,  to  which  the  agreement 
with  the  assignees  related,  except  the  licence,  were  after- 
wards, by  an  indenture  dated  the  24th  of  June  1826, 
assigned  to  the  Defendant  T.  R.  Gtippy  in  pursuance  of 
the  agreement.     And  the  Defendants  also  said,  that  no 

agreement 
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1836.        agreement  or  arrangement  had  been  made  between  them 
and  the  assignees  of  the  bankrupts,  respecting  the  licence, 
except  the  before  mentioned  agreement  of  the  26th  of 
April  1826.     The  Defendants  admitted  that  they  had, 
from  the  26th  of  Maj/  1826,  carried  on  the  business  of 
sugar  refiners  upon  the  premises  and  with  the  apparatus 
formerly  occupied  by  the  bankrupts,  and  according  to 
the  processes  purported  to  be  described  in  the  patenis 
and  specifications;   and  that   they  had   since  the  said 
26th  of  Maj/f  prepared,    refined,   and   clarified   large 
quantities  of  sugar  and  molasses  by  the  processes,  plans, 
and  operations  in  the  patents  and  specifications  men- 
tioned, and  in  the  licence  referred  to ;  but  they  insisted 
that  they  did  not  become  liable  to  give  such  periodical 
accounts,  and  to  make  such  payments  to  the  Plaintiff 
C.  FeWf  as  in  the  bill  and  the  licence  expressed,  because 
they  had  never  accepted  any  transfer  or  assignment  of 
the  licence,  and  bad  declined  taking  the  benefit  of  it. 
They  admitted  that  they  had  refused  to  comply  with 
the  applications  in  the  bill  mentioned,  being  advised, 
and  believing  that  the  letters  patent  were  invalid  and 
void,  and  the  Defendants  never  having  accepted  any 
transfer  or  assent  of  the  licence.   The  Defendants  added, 
that  they  were  using  the  processes  and  apparatus  re- 
spectively mentioned  in  the  letters  patent  of  the  S  1st  of 
October  1812,  and  the  20th  of  November  1813,  without 
any  licence  or  authority  from  the  Plaintiff  C.  Few,  the 
Defendants  being  advised  and  believing  that  the  said 
letters  patent  were  invalid  and  void,  not  only  on  the 
ground  that  no  proper  specifications  had  been  enrolled 
in  performance  of  the  conditions  therein  respectively 
contained,  but  also  on  various  other  grounds,  and  they 
admitted  that  they  intended  to  continue  to  use  the  same 
unless  restrained  by  the  injunction  of  the  Court,  which 
they  submitted  they  ought  not  to  be.     And  they  stated 
that  they  had  lately  used  the   process  and  apparatus 

mentioned 
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mentioned  in  the  letters  patent  of  the  4th  of  Augtist 
1814;  but  they  were  not  now  using  the  same,  having 
lately  discontinued  the  use  thereof,  and  they  had  no 
intention  at  present  to  resume  the  use  thereof,  though 
they  submitted  that  they  were  entitled  to  do  so  if  they 
thought  proper,  the  last  mentioned  letters  patent  being, 
as  the  Defendants  were  advised,  invalid  and  void.  In 
conclusion,  the  Defendants  submitted  that  all  the  per-* 
sons  beneficially  interested  in  the  patents  were  necessary 
parties  to  the  suit. 

Exceptions  having  been  taken  to  this  answer,  the  De-  ' 
fendants  Messrs.  Guppy  put  in  a  further  answer,  in 
which  they  stated  the  quantities  of  sugar  refined  by  them, 
by  means  of  the  processes  or  apparatus  in  question; 
and  they  added,  that  in  consequence  of  the  complicated 
nature  of  their  business,  and  of  other  circumstances, 
they  were  unable  to  form  any  accurate  estimate  of  the 
profits  made  by  such  sugar:  they  enumerated  also 
certain  papers  in  their  possession,  which  had  hot  been 
mentioned  in  their  former  answer. 

The  bill  was  afterwards  amended,  by  making  the 
persons  beneficially  interested,  and  the  trustees  of  the 
indentures  of  the  26th  of  September  1816,  and  the  SOth 
of  May  1822,  parties  as  plaintiffs.  By  the  answer  to  the 
amended  bill,  Messrs.  Guppy  stated  that  they  were  ad« 
vised,  and  they  submitted  that  the  enrolled  descriptions 
and  specifications  of  the  inventions,  or  alleged  inventions, 
for  which  the  several  patents  were  granted,  were  not  in 
accordance  or  compliance  with  the  conditions  contained 
in  the  patents,  inasmuch  as  the  descriptions  or  speci- 
fications did  not  particularly  describe  and  ascertain  the 
nature  of  the  inventions,  or  alleged  inventions,  and  in 
what  manner  the  same  were  to  be  performed  according 
to  the  true  intent  and  meaning  of  the  conditions.     And 

they 
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18S6.       they  stated  that  they  were  advised,  and  submitted  that 
the  patents  were,  all  of  them,  invalid  and  void  by  reason 
of  the  insufficiency  of  the  enrolled  specifications  and  de- 
scriptions of  the  inventions  or  alleged  inventions ;  and 
that  that  insufficiency  was  apparent  upon  the  face  of  the 
specifications.  The  Defendants  stated  that  they  were  in- 
formed, and  believed  that  each  of  the  patetats  contained 
a  condition,  making  void  the  patent  if  any  transfer  or 
assignment,  or  pretended  transfer  or  assignment  of  the 
liberty  or  privileges  thereby  granted,  or  of  any  share  or 
shares  of  the  benefit  or  profit  thereof  should  be  made, 
or  any  trust  should  be  declared,  to  or  for  any  number 
of  persons  exceeding  five,  or  if  the  benefit  of  the  patent, 
or  the  liberty  or  privileges  thereby  granted,  should  be 
divided  into  any  number  of  shares  exceeding  five,  or  in 
case  the  power,  privilege,  or  authority  thereby  granted 
should  at  any  time  thereafter  become  vested  in,  or  in 
trust  for  more  than  the  aforesaid  number  of  persons  or 
their  representatives  at  any  one  time,  reckoning  exe- 
cutors or  administrators  as  and  for  the  single  person 
whom  they  represented.     The  Defendants  submitted 
that  the  assignments  made  by  the  indentures  of  the  26th 
of  September  1816,  and  the  SOth  of  May  1822,  as  in  the 
bill  set  forth,  were  contrary  to,  and  a  breach  of  the  last 
mentioned  condition ;  and  that,  by  the  breach  of  such 
condition,  the  grant  made  by  each  of  the  patents  had 
determined  and  become  void  before  the  time  at  which 
any  of  the  inventions  or  alleged  inventions   had  been 
used  by  the  Defendants.     The  answer  added,  that  the 
Defendants  were  not  at  present  advised  of  any  other 
cause  or  causes  for  which  the  letters  patent  were  invalid 
or  void ;  but  they  craved  leave  to  reserve  to  themselves 
the  right,  when  the  question  of  the  validity  of  the  patents 
should  be  tried,  of  suggesting  any  other  grounds  of  in- 
validity besides  those  already  pointed  out,  in  case  any 
such  should  be  found  to  exist 

Juliana 
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Juliana  Howard^  one  of  the  FlaiotifFs,  having  married  1836. 
the  Hon.  Henry  Valentine  Stafford  Jemingkam,  and 
Charles  Petre  and  Elizabeth  his  wife  having  had  Another 
child  born,  namely,  Louisa  Fanny  Petre,  a  bill  of  re- 
vivor and  supplement  was  filed,  and  the  suit  was  after- 
wards revived. 

No  evidence  was  gone  into  upon  either  side. 

The  cause  came  on  to  be  heard  before  Sir  John  Leach^ 
Master  of  the  Rolls,  on  the  10th  of  November  1830,  when 
his  Honor  made  a  decree,  by  which  it  was  ordered  that 
the  bill  should  be  retained  for  three  years,  with  liberty 
for  the  Plaintiff  C  Few  to  bring  an  action  or  actions 
at  law,  touching  the  matters  in  question  in  the  cause, 
against  Messrs.  Guppy,  who  were  to  admit  that  C.  Fcm 
was  assignee  of  the  letters  patent,  and  that  they  had 
used  the  processes,  purporting  to  be  described  in  the 
letters  patent  and  specifications,  during  some  part  of  the 
period  for  which  the  patents  appeared  to  be  granted ; 
and  the  Plaintiff  C.  Feya  was  to  produce  on  the  trials 
respectively  the  several  deeds  in  the  pleadings  men- 
tioned, and  admit  the  execution  thereof;  but  in  case  the 
Plaintiff  C.  Feoo,  should  not  proceed  to  a  trial  within 
the  time  thereinbefore  mentioned,  the  Plaintiff's  bill 
was  from  thenceforth  to  stand  dismissed  with  costs  to 
be  taxed,  &c.  But  in  case  the  Plaintiff  should  proceed 
to  trial  within  the  time  thereinbefore  mentioned,  then  his 
Honor  reserved  the  consideration  of  the  costs  of  the 
suit,  and  of  the  action  or  actions  at  law,  and  of  all  further 
directions,  until  after  the  expiration  of  the  period  of 
three  years;  with  liberty  to  apply. 

The  Plaintiff  C  Fesi  accordingly  commenced  an 
action  in  the  Court  of  King's  Bench  against  Messrs. 
Guppy,  for  damages,  for  having  unlawfully,  and  without 

licence^ 
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1836.       licence,  used  the  several  inventions,  in  breach  of  the 
respective   patents*      Messrs.  Guppy  then   filed  a  bill 
of  discovery  against  the  Plaintiff  C.  Few^  alleging  that 
the  assignments  made  by  the  indentures  of  the  26th  of 
September  1816,  and  the  SOtli  of  May  1822,  were  con- 
trary to,  and  a  breach  of  the  conditions  contained  in 
each  of  the  patents,  and  so  the  same  would  appear  if  the 
granting  parts  of  those  assignments,  and  the  descriptions 
therein  contained  of  the  matters  thereby  assigned,  and 
the  trusts  declared  of  the  same,  were  set  forth.     The 
bill  of  discovery  charged  that  the   conditions  of  the 
patents  had  been  in  other  respects  broken,  inasmuch  as 
E.  C.  Howard,  in  his  lifetime,  and  C.  Few  after  his 
decease,  made  divers  transfers  or  assignments  of  divers 
shares  and  interests  in  tjie  patents,  and  in  the  privileges 
thereby  given  and  arising  therefrom,  and  in  the  profit 
and  benefit  thereof,  and  that  divers  trusts  thereof  were 
declared  for  the  benefit  of  divers  persons,  exceeding  the 
number  of  five ;  and  that  E.  €•  Howard  in  his  lifetime, 
and  C.  FeWy  after  his  decease,  received,  or  agreed  to 
receive  divers  sums  of  money,  by  way  of  per  centages  or 
otherwise,  from  divers  persons  exceeding  five  in  number, 
as  the  considerations  for  or  otherwise  in  respect  of  such 
assignments  or  transfers,  and  that  divers  other  acts,  mat- 
ters, and  things,  had  been  done  and  committed  by  £.  C* 
Howard^  and  by  other  persons  claiming  under  him  by 
assignment,  agreement,  or  otherwise,  contrary  to  the  pro- 
visions in  the  respective  patents  contained ;  and  that  by  the 
means  aforesaid,  and  otherwise,  the  powers  and  privileges 
given  by  each  of  the  patents  respectively,  had  become 
and  now  were  vested  in  Ihore  than  five  persons  or  their 
representatives ;  and  particularl}',  that  E.  C.  Howard  in 
his  lifetime,  and  after  his  decease,  C.  Fcifo  granted  various 
licences  in  writing  to  divers  persons,  to  use  the  privileges 
granted  by  the  patents,  or  some  or  one  of  them,  upon 
various  terms  and  conditions,  and  in  consideration  of 

various 
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various  sums  of  money  paid,  and  to  be  paid  by  such        1SS6. 

several   persons  for  the   same,  and  that   so   it  would 

appear,  if  C.  i*tto  were  to  set  forth,  (as  it  was  charged 

he  ouoht  to  do)  a  schedule  of  all  such  licences,  with 

the  dates,  parties'  names,  and  places  of  abode,  and  the 

material  contents  of  all  such  licences;   and  the  terms 

and  conditions  thereof,  and  the  sums  paid  and  to  be 

paid  h)  consideration  of  the  same,  and  at  what  time  or 

times,  and  to  whom ;  and  the  Plaintiffs  charged  that  all 

such  licences  were,  as  far  as  the  same  extended,  transfers 

and  dispositions  of  the  several  privileges,  granted  by  the 

respective  patents,  and  that  the  same  had  been  granted 

to  a  much  greater  number  than  five  persons,  whereby  the 

patents  became  void  by  the  express  terms  of  the  same 

respectively. 

The  bill  charged  that  such  respective  licences  had  to 
a  very  great  extent  been  acted  on,  and  that  the  persons 
to  whom  they  were  granted,  or  oiher  persons  claiming 
by  assignment  or  agreement  under  ihem,  had  by  virtue 
or  under  colour  thereof,  used  and  exercised  the  re- 
spective inventions,  processes,  and  alleged  improve- 
ments, and  had  derived  very  considerable  profits 
therefrom  ;  and  that  very  large  sums  of  money  by  way 
of  premium,  per-centage  or  ollierwise,  had  been  paid 
to  E.  C  Howard  and  C  Fc'^t\  and  other  the  persons 
by  whom  respectively  such  licences  had  been  granted,  as 
the  considerations  or  prices  for  granting  or  otherwise 
in  respect  of  the  same. 

The  bill  also  charged  that  C.  Few  had  in  his  pos- 
session or  power,  a  book  or  bocks,  wherein  appeared 
the  name  and  address  of  every  person  to  whom  any  such 
licences  or  licence  had  been  granted,  and  the  sums  of 
money  and  per-centages  reserved  thereby,  and  other 
particulars  relating  thereto;  and  also  the  indenture  of 

\ou.  I.  L  I  the 
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1836.  the  26th  ^September  1816,  and  the  30th  of  May  1822, 
and  divers  books,  books  of  account,  accounts,  letters, 
copies  of  and  extracts  from  letters,  memorandums^ 
entriesi  papers,  and  writings,  relating  to  the  matters 
thereinbefore  mentioned;  and  that  if  the  same  were 
produced,  and  a  full  and  true  discovery  made  by  C.  Fez) 
of  and  concerning  the  matters  thereinbefore  mentioned, 
and  otherwise  of  and  concerning  the  matters  therein 
inquired  after,  it  would  appear  therefrom,  as  the  facts 
were,  that  the  grants  of  such  respective  licences  bad 
been  and  were  a  breach  and  violation  of  the  pro- 
visions and  conditions  in  the  respective  patents  con- 
stained,  and  that  by  reason  thereof,  all  the  patents  and 
the  grants  thereby  respectively  made,  became  void. 
The  bill  finally  charged,  that  a  discovery  from  C.  Few^ 
concerning  the  matters  therein-before  mentioned,  was 
essentially  necessary  to  the  Plaintiffs'  (Messrs  Guppy^s) 
defence  in  the  action,  and  would  affi>rd  a  complete 
defence  to  the  same,  and  more  especially  as  without  the 
production  of  the  documents  thereinbefore  mentioned, 
and  a  discovery  of  the  matters  thereinbefore  mentioned, 
by  or  from  C.  Few^  the  Plaintiffs'  had  no  means  of 
ascertaining  or  proving  to  whom,  or  upon  what  terms 
and  conditions  such  licences  had  been  granted. 

The  bill  prayed  that  C.  Few  might  discover  and  pro- 
duce all  the  books,  books  of  accounts,  accounts,  letters, 
copies  of  and  extracts  from  letters,  memorandums, 
•  papers,  and  writings  relating  to  the  matters  thereinbefore 
mentioned,  which  were  or  at  any  time  had  been  in  his 
possession  or  power;  and  that  he  might  disclose  all 
the  transfers  and  assignments  of  shares  and  interests  iu 
the  letters  patent,  and  every  of  them,  and  the  privileges 
thereby  given,  and  the  profits  arising  therefrom,  which 
bad  been  made  and  executed,  and  when,  and  by 
whom,  and  to  whom,  and  upon  what,  if  any  trusts,  and 
for  what  prices  and   considerations;   and  of  all  the 

licences 
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licences  or  permissions  to  use   the  alleged  inventions        1836. 
or  improvements  and  patent  processes  which  had  at 
any  time  or  times  been  granted,  aad  for  what  prices  or 
considerations. 

The  first  answer  of  C.  JR?to  to  this  bill  of  discovery 
set  out  at  length  the  trusts  of  the  deeds  of  the  26th  of 
September  1816,  and  of  the  SOth  of  May  1822;  including, 
with  respect  to  the  former  of  those  deeds,  the  trusts 
upon  which  the  monies  to  be  received  by  the  Duke  of 
Norfolk^  the  Earl  of  Surrey^  and  James  Weldj  should 
be  held  by  those  persons;  and  the  answer  also  dis- 
closed the  terms  of  an  indenture  of  agreement,  between 
E.  C  Howard  and  T.  Hodgson.  The  answer  submitted, 
whether  the  patents  had  become  void  before  the  ex- 
piration of  tlie  respective  terms  for  which  they  were 
granted,  and  whether  the  assignments  made  by  the  in- 
dentures of  the  26th  of  September  1816,  and  the  SOth 
of  May  1822,  were  or  not  contrary  to,  or  a  breach 
of  the  conditions  contained  in  the  patents ;  and  it  de- 
nied that  the  conditions  contained  in  the  patents  had 
been  in  any  other  respects  broken;  and  denied  that 
£•  C  Howard  in  his  lifetime,  to  the  remembrance  or 
belief  of  the  Defendant,  or  the  Defendant  after  his  de- 
cease, had  made  any  transfer  or  assignment  of  any  share 
or  interest  in  the  patents,  save  as  therein  mentioned, 
and  tiiat  no  trusts  thereof  had  been  declared,  save  as 
therein  specified;  and  it  submitted  whether  the  trusts 
so  declared,  or  any  of  them,  were  or  not  for  the  benefit 
of  any  persons  exceeding  the  number  of  five,  within 
the  intent  and  meaning  of  the  letters  patent:  it  denied 
that  E.  C,  Howard  in  his  lifetime  to  the  knowledge 
or  belief  of  the  Defendant  {Fe'jD)^  or  that  he  {Few)  since 
his  decease,  ever  received  any  sums  of  money  by  way 
of  per-centage,  or  otherwise,  from  persons  exceeding 
five  in  number,  or  from  any  persons  as  the  prices  or  con- 
«iderations  for  such  assignments  or  transfers  further  than 
LI  2  as 
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18S6.  as  therein  mentioned.  The  Defendant  admitted  that 
E.  C  Howard  in  his  lifetime,  and  the  Defendant  since 
his  decease,  had  granted  various  licences  in  writing  to 
divers  persons,  to  use  the  privileges  granted  by  the 
patents,  during  the  residue  of  the  terms  granted  by  the 
patents  upon  certain  terms,  and  in  consideration  of 
certain  sums  of  money  to  be  paid  for  the  same;  and  the 
Defendant  set  out  a  schedule  of  all  such  licences,  and 
a  statement  of  their  general  material  contents.  He 
admitted  that  the  licences  had  been  acted  upon  to  a 
very  great  extent.  He  admitted  tliat  he  bad  in  bis 
possession  a  book  containing  the  name  and  address  of 
every  person  to  whom  any  such  licence  had  been 
granted,  but  added,  that  the  book  contained  other  mat- 
ters not  connected  with  the  patents.  He  admitted  the 
possession  of  the  indentures  of  the  26th  of  September 
1816,  and  the  SOth  of  May  1822,  and  divers  books, 
books  of  accounts,  accounts,  letters,  copies  of^  and  ex- 
tracts from  letters,  memorandums,  entries,  papers,  and 
writings  relating  to  the  matters  in  the  bill  mentioned ; 
but  added,  that  such  letters  and  other  particulars  had 
accumulated  from  the  year  1812,  or  there^ibouts,  and 
were  of  the  most  varied  description,  some  of  them  re- 
lating to  the  original  private  experiments  and  dis- 
coveries of  the  said  E.  C.  Hoxcard  /  others  consisting  of 
the  opinions  of  scientific  persons  thereon,  of  corre- 
spondence between  the  said  E.  C,  Hoicard  and  the  De- 
fendant, and  between  the  Defendant  and  different 
persons  interested  under  the  aforesaid  licences,  and 
with  other  persons  respecting  the  patents,  and  of  the 
quarterly  returns  of  the  persons  licensed  to  use  the 
letters  patent;  and  that  many  of  such  matters  and 
things  were  mixed  up  with  other  entries  upon  the 
general  affairs  of  the  Defendant's  house  of  business, 
without  index,  or  any  means  of  separating  the  same ; 
also  of  bills  of  costs,  cash  books,  drafts  of  deeds,  money 
drafts,   cases   and   opinions,   proceedings   in   opposing 

other 
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other  patents  for  refining  sugars,  and  other  matters  oF 
a  like  nature.  That  for  the  reasons  aforesaidy  tiie 
Defendant  was  unable  to  set  forth  a  true  list  or  schedule 
tiiereof,  and  that  many  of  such  documents  and  other 
particulars  came  into  the  possession  of  the  Defendant, 
and  his  partners  in  business,  as  solicitors  for  the  said 
£•  C.  Howard  in  his  lifetime,  and  before  the  Defendant 
had  become  a  trustee  for  the  said  patent  inventions. 
He  submitted  that  he  ought  not  to  produce  the  same 
or  set  forth  a  list  thereof.  He  denied  that  if  the  same 
were  produced  it  would  appear  therefrom,  that  the 
grants  of  such  respective  licences  had  been  and  were 
a  breach  and  violation  of  the  provisions  and  condi- 
tions in  the  said  respective  letters  patent  contained, 
or  that  by  means  thereof  the  same  became  void.  He 
said  he  had  always  been  and  still  was  ready  and  willing, 
and  had  frequently  offered  to  produce  and  admit  the 
due  execution  of  the  deeds  mentioned  in  the  bill,  and 
of  the  licences  thereinbefore  mentioned;  but  save  in 
that  respect,  he  knew  not,  and  could  not  set  forth  as  to 
his  belief  or  otherwise,  whether  the  Plaintiffs  had  any 
other  mode  of  ascertaining  or  proving  to  whom  or 
upon  what  terms  and  considerations  such  licences  had 
been  granted :  and  he  had  to  the  best  of  his  knowledge 
and  belief  in  the  schedule  to  that  bis  answer,  set  forth 
a  full  and  true  list  of  all  and  every  the  licences  or  per- 
missions to  use  and  exercise  the  aforesaid  inventions, 
improvements,  and  patent  processes  which  had  at  any 
time  or  times  been  given  and  granted,  and  when,  and 
by  whom,  and  to  whom  the  same  had  been  so  given 
and  granted. 

In  a  schedule  to  a  second  answer  to  the  bill  of  dis- 
covery, FctD  set  forth  an  account  of  all  books,  books 
of  account,  accounts,  letters^  copies  of  and  extracts  from 
letters,  memorandums,  entries,  papers,  and  writings 
relating  to  any  licences  granted  or  applied  for,  and 

L  1  3  expressed 
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18S6.  expressed  his  readiness  to  produce  the  licences  and  the 
deeds,  and  to  admit  the  execution  thereof  respectiveljr 
upon  the  trial  of  the  action. 

The  Defendant  Few  afterwards  put  in  a  third  answer 
to  the  bill  of  discovery,  in  which  he  stated  that  he  had 
in  the  schedules  to  that  third  answer,  and  to  the  former 
answer,  set  forth  an  account  of  all  books,  books  of  ac- 
counts, accounts,  letters,  copies  of  and  extracts  from 
letters,  memorandums,  entries,  papers,  and  writings  re* 
lating  to  the  matters  in  the  bill  mentioned,  which  were 
then  in  his  possession  or  power.  And  he  submitted 
that  the  Plaintiffs  were  not  entided  to  the  production  of 
all  or  any  of  the  particulars  in  the  schedules  to  that,  or 
to  his  former  answer  contained. 

A  motion  was  made  before  the  Vice-Chancellor  by 
the  Flaintiffi  in  the  bill  of  discovery,  for  the  production 
of  all  the  documents  which  were  admitted  by  Mr.  Few 
to  be  in  his  possession  or  power.  No  objection  was  made 
to  the  production  of  the  licences  and  the  agreements ; 
but  his  Honor  thought  that  no  other  document  in  which 
other  persons  might  be  interested,  either  as  clients  or 
cestui  qtie  trusts  of  Mr.  Few  ought  to  be  produced.  Upon 
appeal  to  Lord  Chancellor  I^dhurstf  his  Lordship 
decided  that  all  those  documents  which  related  to  the 
assignments  and  licences  ought  to  be  produced  (a),  but  no 
others,  since  the  charges  in  the  bill  of  discovery  related 
only  to  the  assignments  and  licences. 

In   the  meantime  Messrs.  Guppy  had  presented   a 
petition,  praying  that  the  original  cause  might  be  re- 
heard, upon  the  ground  that  the  decree  was  erroneous 
inasmuch  as  it  did  not  contain  any  direction  for  pro- 
duction 

(a)  See  Hare  on  Discovery,  \24»;  and  Obsenrations  of  Lord 
4binger  C  B.,  1  To.  ^  CoiL  700. 
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duction  at  the  trial  of  any  deeds  or  documents,  other  1836. 
than  the  several  deeds  in  the  pleadings  mentioned,  and 
did  not  secure  to  the  petitioners  a  discovery,  and  the 
production  upon  oath,  at  the  trial,  of  all  deeds,  docu- 
ments, books,  papers,  and  writings  in  the  Plaintiff's  pos- 
session or  power  relating  to  the  said  matters  or  any  of 
them,  and  did  not  give  to  the  petitioners  the  right  or 
privilege  of  filing  such  bill  or  bills  in  equity  as  they 
might  be  advised  for  compelling  a  discovery.  The  cause 
was  reheard  accordingly  before  Sir  C.  C.  Pepysj  Master 
of  the  Rolls,  who  refused  to  vary  the  original  decree. 

Messrs.  Gupjnf  subsequently  obtained,  from  the  Mas- 
ter, leave  to  amend  the  bill  of  discovery  as  they  should 
be  advised,  without  costs,  undertaking  to  amend  the 
Defendant's  office  copy  thereof. 

Mr.  Pea>  appealed  from  the  Master's  decision  to  Lord 
Langdale^  Master  of  the  Rolls,  who  overruled  that  deci- 
sion, and  was  of  opinion  that,  6nder  all  the  circum- 
stances, the  amendment  should  not  be  permitted. 

Messrs.  Guppif  now  moved  before  the  Lord  Chan- 
cellor, either  that  Mr.  Fem  might  be  ordered  to  pro- 
duce all  the  documents,  with  certain  exceptions,  which 
he  had  by  his  third  answer  to  the  bill  of  discovery  ad- 
mitted to  be  in  his  possession,  and  that  Lord  Lafndhurst*s 
order  might,  if  necessary,  be  varied  accordingly,  or  else 
that  Messrs.  Gupjnf  might  be  at  liberty  to  file  a  bill  or 
supplemental  bill  of  discovery,  and  for  production  of 
documents,  against  Mr.  Fcw^  as  they  might' be  advised, 
in  aid  of  their  defence  to  the  action,  or  relating  to  tlie 
matters  in  question  in  the  action.  The  notice  of  motion 
was  entitled  in  the  causes  of  Few  v.  Petrel  and  Guppy  v- 
Few.  The  trial  of  the  action  had  been  in  the  meantime 
postponed  until  Febintary  next,  by  arrangement  between 
the  parties. 

L  I  4  Mr. 


504  CASES  IN  CHANCERY. 

i836.  Mr.  Knight^  Mr.  Temple^  Mr.  GirdlestonCf  and  Mr. 

James  Rtissell  for  ihe  motion. 

When  the  Court  orders  an  issue  to  be  tried,  or  an 
notion  to  be  brouglit,  it  gives  special  directions  to  ensure 
such  a  trial  ns  shall  be  attended  with  the  requisite  evi- 
dence, and  shall  lead  to  the  proper  result:  but,  if  as  in 
the  present  instance,  the  Court  retains  a  bill,  with  liberty 
for  one  party  to  bring  an  action,  it  is  at  the  option  of 
the  party  to  bring  the  action  or  not.  The  Court, 
therefore,  will  not  it)  this  case  consider  the  original  de- 
cree as  having  fettered  the  rights  of  the  Defendants.  If 
Messrs.  Guppy  have  a  right  to  discovery  from  Mr.  Few 
lit  all,  Ihey  have  a  right  to  the  fullest  discovery  from 
him ;  and  if,  after  filing  one  bill,  they  have  reason  to 
believe  that  there  are  other  facts  which  might  be  dis- 
closed, but  with  respect  to  which  the  bill  of  discovery 
already  filed  does  not  inquire,  they  ought  to  be  allowed 
to  file  another  bill  of  discovery.  The  motion  before 
Lord  Lyndhurst  was  made  in  both  causes;  and  if  he  saw 
that  the  ends  of  justice  required  the  production  of  docu- 
ments of  which  the  possession  was  admitted,  but  to 
which  the  terms  of  the  bill  of  discovery  did  not,  strictly 
speaking,  extend,  the  production  of  those  documents 
should  have  been  ordered. 

[77^1?  Lord  Chancellor.  It  is  quite  obvious,  that 
if  a  plaintiff  comes  and  asks  discovery  as  to  one  par- 
ticular point,  and  obtains  all  the  doctiments  relating  to 
that  point,  he  cannot  have  a  discovery  as  to  all  other 
points  to  which  any  documents  in  the  possession  of  the 
Defendant  may  happen  to  relate.  I  entirely  agree 
w*iih  Lord  Lyndhurst^  in  thinking  that  the  bill  of  dis- 
covery asks  for  no  further  discovery  than  as  respects 
the  assignments  and  the  licences.  I  think  that  he 
granted  all  the  discovery,  which,  according  to  the  frame 
of  the  bill,  could  be  given.] 

The 


CASES  IN  CHANCERY.  S05. 

The  answers  to  the  original  bill  put  in  issue  the  vali-  1836* 
dity  of  tlie  patents  themselves,  and  state  that  the  speci- 
fications were  deFectivey  and  after  stating  that  the  patents 
had  become  void  by  being  assigned  to  a  larger  number 
of  persons  than  the  law  allowed,  the  Defendants  reserved 
to  themselves  the  right  to  make  further  objections  to  the 
validity  of  the  patents.  If  the  bill  of  discovery  had  been 
framed  so  as  to  call  for  a  discovery  as  to  further  grounds 
of  invalidity,  would  not  that  discovery  have  been  com- 
pelled? If  so,  why  should  it  not  now  be  asked  for?  There 
is  no  objection,  in  point  of  form,  to  amending  a  bill  of 
discovery;  but  the  judgment  of  the  Master  of  the  Rolls 
upon  that  subject  being  final,  under  the  act  of  parliament, 
another  bill  is  necessarj*.  Every  step  must  be  taken  at 
the  expence  of  the  Plaintiffs  in  the  bill  of  discovery,  and 
the  opposite  side  can  have  no  ground  of  complaint,  except 
that  of  being  obliged  to  disclose  the  whole  truth  of  the 
case.  There  is  no  decision  which  shews  that  a  second 
or  a  supplemental  bill  of  discovery  cannot  be  filed. 
Upon  principle,  any  number  of  such  bills  might  be 
allowed  to  be  filed,  provided  that  the  trial  was  not  de- 
layed. The  circumstance  of  a  court  of  equity  having 
interfered  in  this  case,  by  giving  liberty  to  bring  the 
action,  is  not  to  deprive  Messrs.  Guppy  of  the  right 
which  they  would  have  had,  if  the  action  had  been 
brought  independently  of  any  interference  on  the  part 
of  the  Court;  they  would  then  have  been  allowed  to  file 
additional  bills  of  discovery.  Suppose  the  action  were 
to  be  tried  in  the  absence  of  certain  material  evidence ; 
this  Court  would  not  act  upon  the  result  of  such  a  trial : 
but  a  new  trial  would  be  directed.  The  Court  will  not 
permit  Mr.  Few^  the  Plaintiff  in  the  action,  to  say  that 
he  has  in  his  possession  material  documents,  and  yet 
refuse  to  produce  them.  Messrs.  Guppy  might  certainly 
have  filed  a  cross  bill  before  the  original  cause  was 
heard,  but  they  were  not  bound  so  to  do. 

The 
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77ie  Lord  Chancellor. 

The  question  is  simply  upon  the  second  part  of  the 
notice  of  motion*  I  have  read  the  bill  of  discovery, 
and  I  am  of  opinion,  that  it  does  not  go  to  the  whole 
issue  in  the  cause.  The  Defendants  having  filed  a  bill 
for  part  of  the  discovery,  and  the  time  having  elapsed 
within  which  that  bill  could  have  been  amended,  the 
question  is  whether  they  can  file  another  bill  of  discovery. 

Sir  fV.  HamCf  Mr.  Wigramj  and  Mr.  Hoodj  against 
the  motion. 

The  action  must  be  considered  as  having  been  di- 
rected by  the  Court,  not  as  having  been  merely  per- 
mitted. The  proceeding  at  law  emanated  from  this 
Court,  and  was  intended  to  aid  this  Court  in  its  decision 
in  the  equity  suit.  The  attention  of  the  Court  was 
directed  to  the  merits  of  the  cause,  and  it  ordered,  not 
merely  that  certain  facts  should  be  admitted,  but  that 
certain  documents  should  be  produced. 

The  only  evidence  in  support  of  this  application  is 
the  affidavit  of  one  of  the  Messrs.  Guppy^  who  states 
that  he  believes  that  the  documents  mentioned  and 
referred  to  in  the  three  several  answers  of  Mr.  Fevo  will 
be  material  to  the  trial  of  the  action.  He  does  not  state 
that  he  has  ever  seen  them,  nor  does  he  even  give  any 
reason  for  his  belief.  That  is  the  whole  case  made  in 
support  of  the  motion,  and  in  truth  it  amounts  to  no  case 
at  all.  Messrs.  Guppy  ought  not  to  have  the  permis- 
sion they  ask  merely  by  going  through  the  form  of 
asking  for  it.  No  prima  facie  case  has  been  made  to 
entitle  them  to  the  permission  they  now  ask.  Coming  as 
they  do  to  ask  the  assistance  of  the  Court,  after  a  de- 
cree, they  ought  to  shew  that  since  the  decree  was  pro- 
nounced they  have  discovered  something  material. 

The 
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The  Lord  Chancellor.  1836. 

The  first  part  of  the  motion  having  been  disposed  of, 
the  case  is  as  short  as  possible.  The  bill  having  been 
filed  by  a  patentee  praying  the  protection  of  the  Court 
against  an  alleged  infringement  of  his  patents,  the  De- 
fendants by  their  answers  put  in  issue  his  title  to  the 
patents,  alleging  that  they  were  originally  invalid,  and 
also  that  by  subsequent  transactions  they  have  become 
void.  The  cause  coming  on  for  hearing,  the  Court 
takes  the  course  which  it  is  very  common  to  take, 
namely,  it  retains  the  bill  for  a  certain  period,  giving  the 
Plaintiff  liberty  to  bring  an  action.  If  the  Court  had 
thought  that  the  validity  of  the  patents  was  not  in  issue, 
the  decree  would  have  compelled  the  Defendants  to 
admit  their  validity;  but  the  whole  matter  being  in 
issue,  the  decree  is  in  conformity  to  that  state  of  cir- 
cumstances; and  in  the  action  the  Defei^^aut  would 
be  entitled  to  impeach  the  original  validity  of  the 
patents,  and  also  to  impeach  their  continuing  validity, 
by  shewing  that  subsequent  acts  had  made  them  void. 
It  is  quite  immaterial  to  my  present  view  of  the  case, 
whether,  after  the  Court  has  directed  or  given  liberty 
to  bring  an  action,  with  certain  directions  as  to  the 
admissions  to  be  made,  and  the  documents  to  be  pro- 
duced upon  the  trial  of  that  action,  the  Defendant 
can,  without  the  leave  of  the  Court,  file  a  bill  for  a 
discovery  in  aid  of  the  defence  to  the  action ;  because, 
in  this  case,  the  Defendants  have  adopted  that  course, 
and  the  objection  has  not  been  taken  by  the  Plain- 
tiff, and  the  Court  has  acted  upon  the  bill  of  discovery,' 
by  directing  the  production  of  certain  documents.  The 
bill  of  discovery  is  confined  to  the  alleged  forfeiture 
of  the  patents  by  subsequent  dealings.  In  the  answers 
to  that  bill,  the  Plaintiff  discovers  a  great  variety  of  do- 
cuments, some  of  which  relate  to  subsequent  transactions, 

and 
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1836*  and  some  of  which  may  or  may  not  be  material,  but 
which  the  Defendants  at  law  think  may  be  material,  with 
reference  to  tlie  first  part  of  their  case.  They  failed 
in  obtaining  the  production  of  the  last  mentioned  docu- 
ments because  the  bill  is  limited  in  its  lifnguage  to 
the  subsequent  transactions.  Lord  Ljpidhw'st  refused, 
and  I  think  very  properly,  to  order  their  production ; 
and  the  sole  question  is,  whether  under  these  circum- 
stances,—  this  not  being  a  case  in  which  the  trial  of  the 
action  can  be  delayed, — this  Court  will  compel  the  par- 
ties to  go  to  trial  with  a  discovery  as  to  part  only  of  the 
matter  in  issue.  Mr.  Few  may  be  able  to  state  a  case 
upon  which  the  Court  will  not  compel  the  production 
of  the  documents.  The  only  question  is,  whether  the 
benefit  of  discovery  is  not  to  be  extended  to  all  the 
matters  in  issue;  and,  as  the  validity  of  the  original 
patents  is  in  issue,  whether  the  Messrs.  Guppy  are  not 
to  have  discovery  upon  the  subject  of  that  validity. 
Without,  therefore,  giving  any  opinion  as  to  whether  the 
production  of  any  of  the  documents  in  question  will  be 
ordered,  I  think  it  quite  clear  that  it  will  not  be  doing 
justice  to  these  parties  if  they  are  not  allowed  to  have 
liberty  to  file  a  supplemental  bill  for  the  discovery  of 
those  documents,  the  production  of  which  they  have 
failed  to  obtain. 


**  His  Lordship  doth  order  that  Samuel  Gupjy^  the 
younger,  and  Thomas  Richard  Gwypy^  the  Defendants 
in  the  first,  and  the  Plaintiffs  in  the  second  mentioned 
suit,  be  at  liberty,  oh  or  before  the  first  day  of  Michael- 
mas term,  to  file  a  bill  or  supplemental  bill  of  discovery, 
and  for  production  of  documents,  against  Charles  Few^ 
the  Plaintiff  in  the  first,  and  the  Defendant  in  the 
second  mentioned  suit,  as  they  may  be  advised ;  and 
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it  is  ordered,  that  the  said  Samuel  Gnj^pi/t  tlie  younger,        18S6. 
and  Thomas  Richard  Guppy^  do  pay  unto  the  Plaintiffs  p^^ 

in  the  first  cause,  and  to  the  Defendant  in  the  second        _  v. 
cause,   the   costs  of  this  application ;  such  costs  to  be 
taxed  by  the  Master  to  whom  these  causes   stand  re- 
ferred, in  case  the  parties  differ  about  the  same." 

Reg.  Lib.  1835.  A.  968. 


GOPPT. 


In  the  Matter  of  ABRAHAM  HENRY  CHAM- 
BERS, the  Elder,  and  ABRAHAM  HKNRY 
CHAMBERS,  the  Younger,  Bankrupts.  J^y  9. 

Ex  patie  the  Earl  of  ARRAN  and  others. 

npHE  petition  stated  that  a  commission  of  bankrupt  Ordermade 

•*■    issued  against  Abraham  Henry  Chambers^  the  elder,  ^S!^|?JJJJJ.r 

and  Abraham  Henry  Chambers^   the  younger,  on  the  confirming  a 

I9lh  of  November  1825;  that  creditors  to  the  number  of  ^^^JiTiTa'* 

four  hundred,  and  to  the  value  of  200,380/.  had  proved  bankrupt  and 

debts  under  the  commission;  that  the  petitioners  who  by  which ITe 

were  twenty  in  number,  had  proved  debts  lo  the  amount  banknipt 

agreed  to 
of  44,81 1/. ;  that  on  the  24th  of  August  1835,  the  Lords  abandon  all 

Commissioners,  on  the  petition  of  Chambers^  the  elder,  '^^^jo^'^J-Jh 

directed  a  trial  at  law  to  be  had,  upon  the  issue  whether  respect  to  the 

at  the  time  of  issuing  the  aforesaid  commission,  and  commwsTon  * 

subsequenify  to  the  1st  of  Seplcmber  1825,  Chambers^  in  consider- 

the  elder,  had   committed   an  act 'of  bankruptcy,  in  of  money  paid 

which  issue  the  assignees  were   to  be   PlaintiflTs,  and  tobimouiof 

Chambers^  such  compro- 
ini:ie  being  ap- 
proved by  more  than  three  fourths  in  number  and   five  sixths  in  value  of  the 
creditors  who  had  proved,  and  also  by  a  considerable  body  of  creditors  who  had 
not  proved  under  the  commisiion,  and  none  of  the  creditors  dissenting. 
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1836*        Chambers^  the  elder,  was  to  be  the  Derendant;  that  the 

^-   \l~^      trial  came  on   accordingly  in  the  Court  of  Common 
In  the  Matter   _,  ,  ,       ^^     ,       •  ,     r 

ofCHAMBEM.  Fleas,  on  the  28th  of  October  1835,  and  after  con- 
tinuing for  two  days,  was  adjourned,  to  give  the  parties 
an  opportunity  of  maturing  and  carrying  into  effect  an 
arrangement  then  proposed,  by  which  Chambers  tlie  elder 
might  be  induced  to  abandon  all  further  litigation  as  to 
the  validity  of  the  commission  ;  that  such  proposal  was 
submitted  to  a  meeting  of  creditors  duly  convened  on 
the  18th  of  Nacember  1835,  when  a  great  number  of 
creditors  attended,  and  when  it  was  unanimously  re- 
solved, that  it  was  advisable  that  the  proposed  arrange- 
ment with  Chambers^  the  elder,  of  paying  him  23,400/. 
out  of  the  estate,  should  be  carried  into  effect  by  the 
assignees;  and  that  the  creditors  then  present  gave 
authority  to  the  assignees  to  act  accordingly.  That  an 
agreement  between  the  assignees  and  the  several  cre- 
ditors for  tliat  purpose  had  been  signed,  and  a  written 
authority  had  been  given  thefeto  by  304  creditors  (in- 
cluding the  petitioners)  who  had  proved  debts  to  the 
amount  of  170,000/.,  and  by  about  fifty  other  persons 
who  were  creditors  to  the  amount  of  30,000/.,  but  had 
not  yet  proved  their  debts :  that  there  were  other 
creditors  who  had  not  proved,  whose  debts  amounted 
to  about  10,000/.,  many  of  whom  were  dead,  and  their 
personal  representatives  unknown. 

The  petition  prayed  a  reference  to  the  Master,  to 
inquire  and  state  whether  it  would  be  proper  and  bene- 
ficial for  the  creditors  at  large,  that  the  proposed 
arrangement  should  be  carried  into  complete  effect, 
and  if  so,  then  that  the  assignees  might  be  directed  to 
carry  it  into  effect  accordingly. 

All  the  creditors  who  had  proved  debts  were  served 
with  the  petition. 

Mr. 
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Mr.  Swansion  and  Mr.  RicAardsj  in  support  of  the        1836. 
petition,  referred  to  ex  parte  Hare  in  the  matter  of        .   '  ~ 
.Marsh  {a)  where  a  similar  order  had  been  made  last    of  Chambers. 
year  by  the  Lords  Commissioners,  although  there  had 
been  some  dissenting  creditors  in  that  case,    and  the 
proportion  of  those  who  actually  assented  was  consider- 
ably smaller  than  in  the  present  instance. 

The  Lord  Chancellor,  without  directing  a  refer- 
ence, made  the  order  at  once^  confirming  the  arrange- 
ment 

(a)  Stated  id  a  note  to  Marsh  ?.  Keating^  2  Clark  4"  Fitu  291. 


MILLIGAN  i;.  MITCHELL. 


Augutt  5. 


TN  pursuance  of  the  order  made  in  this  cause  on  the  An  order, 

•*•  Sth  of  Mai/  last  (a),  the  amended  bill  was  taken  off  ?"»'*?  «'  ^^^ 

the  file,  and  the  Plaintiffs,  Charles  Milligan  and  Cor^  cause,  and 

fielius  Sharpt  amended  their  original  bill  by  adding  after  fJia'jntiffileave 

their  names  as  Plaintiff  the  following  words ;  —  *'  On  to  amend,  for 

behalf  of  themselves  and  all  persons  (except  the  De-  Sing'^fartief 

fendants)   who,   at  the   time  of  the   breach   of  trust  o""  shewing 

hereinafter  complained  of,  were  holders,  or  now  are,  or  unable  to 

are  entitled  to  be  holders  of  seats  or  pews  in  the  church  ^""S  ^^' 

proper  parties 
or  chapel  comprised  in  and  demised  by  the  indenture  of  before  the 

lease  of  the  14ih  of  Jw/y  1800,  hereinafter  mentioned,  or  fic^Jeml'Vom". 
to  vote  at  the  election  of  a  minister  of  the  said  church  plied  with  by 
or  chapel."     The  only  other  amendment  consisted  of  menrsiat'inj? 

the  that  the  Plain- 

tiffksueonbe- 
(<i)  See  page  44T.  suprtL.  half  qf  them- 

8el?es  and  all 
persons  (other  than  the  Defendants),  who  fill  a  particular  character,  and  alleging 
that  the  persons  filling  that  character  are  so  numerous,  that  if  they  were  individually 
made  parties,  the  suit  could  not  be  effectually  prosecuted. 
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the  following  passage,  introduced  at  the  end  of  the 
former  charges  in  the  bill : — "  And  your  orators  charge 
that  the  persons  who  are  now  occupiers  of  pews  or 
seats  in  the  said  churcli  are  so  numerous,  that  the  suit 
could  not  be  prosecuted  if  they  were  individually  made 
parties  hereto,  and  that  the  persons  who  were  occupiers 
of  seats  or  pews  in  the  said  church  when  the  before- 
mentioned  breach  of  trust  began  to  be  committed,  were 
so  many  in  number,  that  this  suit  could  not  be  eSec- 
tually  prosecuted  if  they  were  made  individually  parties 
to  the  same ;  and,  in  fact,  the  said  persons,  exclusive  of 
your  orators  and  the  Defendants  hereto,  were  u|)wards 
one  hundred  in  number." 


The  Defendants  now  moved  that  the  amended  bill 
might  be  taken  of!'  the  file,  or  that  the  amendments 
might  be  expunged  >iith  costs. 

Mr.  Daniellf  for  the  motion. 

These  amendments  are  not  warranted  by  the  order 
of  July  1835,  in  pursuance  of  which  they  purport  to 
have  been  made.  By  the  terms  of  that  order  (a)y  the 
Plaintiffs  were  to  *^  be  at  liberty  to  amend  their  original 
bill  for  the  purpose  of  adding  parties  as  they  might  be 
advised,  or  of  shewing  why  they  were  unable  to  bring 
all  proper  parties  before  the  Court."  No  authority  is 
thereby  given  to  insert,  after  the  names  of  the  Plaintiffs, 
the  words  which  have  been  here  added,  '*  On  behalf  of 
themselves  and  all  persons,"  &c.,  nor  cnn  any  case  be 
produced  in  which,  under  a  general  order  permitting  an 
amendment  by  adding  parties,  the  introduction  of  such 
words  has  been  allowed.  Had  such  an  indulgence  been 
contemplated  by  the  Court,  it  would  have  been  specified 

in 


(a)  St e  p.  434,  suprii. 


Mitchell, 
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in  the  order.  Eyen  assuming  that  the  general  language  1836. 
of  this  order  might,  under  certain  circumstances,  au-  \^ '  ~"~ 
thorise  the  insertion  of  such  words,  the  present  is  not  v. 

one  of  the  cases  in  which  the  Court,  consistently  with 
its  principles,  can  sanction  the  alteration,  for  the  effect 
of  the  words  here  inserted  is  completely  to  change  the 
frame  of  the  record.  The  only  instances  in  which  such 
an  amendment  has  been  permitted,  have  been  either 
where  the  rights  of  the  Plaintiff  were  clear  upon  the 
face  of  his  bill,  although,  from  inadvertence,  he  had 
stated  them  incorrectly,  or  had  framed  his  prayer  for 
relief  erroneously,  or  where  he  had  omitted  to  bring  all 
proper  parties  before  the  Court.  Of  this  kind  are  the 
cases  in  which  the  Plaintiff  appears,  on  his  own  shew- 
ing, to  be  one  of  a  class  each  individual  of  which  has 
the  same  rights,  as  in  Uqyd  v.  Loaring{a\  Good  v. 
Blemtt  (fi),  Attomey-General  v.  Newcombe  (c),  or  the  case 
of  a  creditor,  who  has  sometimes  been  allowed  to  con- 
vert a  bill,  in  which  he  sued  for  his  own  private  debt, 
into  a  bill  on  behalf  of  himself  and  all  other  creditors; 
although  even  this  permission,  so  far  from  being  a 
matter  of  course,  has  not  always  been  granted ;  Leigh 
V.  Thomas  (d)y  Baldwin  v.  Lopwrence,  {e)  In  cases  of  that 
description,  where  the  indulgence  has  been  conceded, 
the  Court  has  held  that  inasmuch  as  it  appears  upon 
the  pleadings,  that  the  Plaintiff  is  entitled  to  the  relief 
which  he  asks,  he  shall  not  be  precluded  from  making 
out  his  case  by  a  mere  slip  or  inadvertence.  But  the 
Court  never  allows  the  case  made  by  the  original  bill 
to  be  altered  by  the  introduction  of  new  allegations, 
which  would  have  the  effect  of  entirely  changing  the 
nature  of  the  case,  and  the  frame  of  the  record :  Good-- 

win 

(a)  6  Vet.  775.  (d)  3  Fes.  sen.  31 2. 

(h)  13  Vei.  397.  {e)  2  Sim,  4-  Siu,  1 8. 

(c)  14  Ves.}. 

Vol.  I.  Mm 
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18S6.        win  V.  Goodwin  (a),  Mibvard  v.  Oldfidd{b\  DenisUm  ▼. 

*      '  LiUle.{c)    Upon  this  bill  as  originftlly  framed,  it  did 

V.  not  appear  that  the  Plaintiffi  belonged  to  any  of  the 

Mitchell,  ^ingg^s  of  persons  on  whose  behalf,  as  well  as  their  own, 
they  now  cooie  forward ;  for  the  bill  was  filed  by  the 
Plaintiffi  in  the  character  of  trustees  of  Mrs.  Drakes 
donation,  or  as  managers  and  trustees  of  the  chapel ; 
it  did  not  allege  that  they  were  actual  pew  owners,  or 
had  been  or  were  entitled  to  be  pew  owners,  or  that 
they  bad  a  right  in  that  character  to  vote  in  the  elec- 
tion of  the  minister.  Now,  however,  they  amend  the 
record  by  affecting  to  come  forward  on  behalf  of  them- 
selves and  other  persons;  and  for  that  purpose  they 
describe  themselves  as  suing  in  one  of  two  or  three 
different  characters,  that  is  to  say,  as  persons  who  at 
the  time  of  the  breach  of  trust  complained  of  were  pew 
holders,  or  as  persons  who  now  are,  or  are  entitled  to 
be  pew  holders,  or  as  persons  entitled  to  vote  in  the 
election  of  the  minister.  Such  at  least  is  the  result  of 
the  two  amendments  taken  together,  it  being  clear  that 
unless  the  Pliuntiffi  belong  to  one  or  other  of  the 
classes,  whose  interests,  as  well  as  their  own,  they  pre- 
tend to  represent^  they  can  have  no  locus  standi  in 
Court  at  all  [d) :  and  accordingly,  in  the  second  amend- 
ment, introduced  for  the  purpose  of  shewing  cause  why 
all  parties  interested  cannot  be  brought  before  the 
Court,  they  allege  that  the  persons  who  were  occupiers 
of  pews,  exclusive  of  the  Plaintiffs  and  Defendants,  were 
upwards  of  a  hundred  in  number,  thus  plainly  implying 
and  meaning  to  allege  that  they  were  themselves  among 
the  number  of  such  occupiers. 

The 

(a)  zAtk^S'SO.  {d)  See   Bumey  ?.  Morgan^ 

\b)  4  Price^  395.  1  Sm.  ^  Stu.  558. 

(c)  2Sch.4r  Lef.U.n. 
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The  Lord  Chancellor  (without  calling  upon  the        18S6. 
counsel  on  the  other  side),  said,  that  it  did  not  appear     I^  ^  ~' 
to  him,  that  in   the  amendments  complained  of,  the  v. 

terms  of  the  order  of  the  21st  of  July  1835  had  been  ^"^^"^'- 
in  any  respect  violated.  It  was  not  denied  that  the 
Court  had  at  the  hearing  been  in  the  frequent  habit  of 
permitting  a  creditor,  who  sued  in  his  own  name,  to  alter 
the  title  of  his  bill,  so  as  to  make  it  a  suit  on  behalf  of 
himself  and  all  other  persons  interested  as  creditors, 
and  the  present  seemed  to  be  an  analogous  case. 
Whether  the  Plaintiffs  had  so  shaped  their  case  upon 
this  bill  as  to  entitle  them  to  represent  the  interests  of 
the  pew  owners,  was  a  question  which  would  be  more 
properly  considered  and  dealt  with  at  the  hearing. 
The  words  which  they  had  introduced  in  the  title  were 
not  equivalent  to  an  allegation,  that  they  were  suing  in 
the  capacity  of  pew  owners,  or  that  they,  in  fact,  sus- 
tained that  character ;  and  the  other  amendment  i*eferred 
to,  though  it  seemed  to  raise  an  implication  to  that 
efiect,  would  when  closely  examined  be  found  to  amount 
to  no  more  than  a  statement,  that  the  pew  owners,  inde- 
pendently of  the  Plaintiffs  and  Defendants,  and  whether 
they  were  pew  owners  or  not,  were  upwards  of  a  hundred 
in  number.  Whatever  the  merits  of  the  case  might  be, 
the  Plaintiffs  in  the  attempt  which  they  had  made  to  amend 
their  bill  had  not  exceeded  the  extent  of  the  permission 
given  them  by  the  order ;  and  the  motion  must  therefore 
be  dismissed  with  costs. 


Mm  3 
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1836. 


Augtui  6. 


DEERE  V.  GUEST. 


There  is  no 
equity  to  re- 
strain by  in- 
junction the 
owners  of  a 
railroad  made 
over  the 
Plaintiff's 
land,  from 
using  the 
railroad  after 
it  has  been 
completed,  or 
from  inter- 
rupting  the 
Plaintiff's 
workmen  in 
removing  it, 
and  restoring 
the  land  to  its 
original  state^ 
although  the 
possession  of 
the  land  for 
the  purpose 
of  construct- 
ing the  rail- 
road, may 
have  been  ob- 
tained from  a 
tenant  of  the 
Plaintiff  by 
means  of  cir- 
cumvention 
and  fraud. 


npHE  bill  stated  that  IViUiam  Rees^  at  and  previoosly 
to  the  time  of  his  decease,  was  entitled  as  mortgagee 
in  fee  simple  to  a  ceitain  messuage  and  farm  in  the 
parish  of  Merthyr  riV/wY,  called  BhyddyBeth:  That  on 
the  29th  o(  January  I82O9  William  BeesAxeA  intestate  and 
without  issue,  leaving  the  Plaintiff  Mary  his  widow,  who 
thereupon  obtained  letters  of  administration  of  his  estate 
and  effects,  and  who  in  the  month  of  June  1821,  inter- 
married with  the  Plaintiff  JoAw  M.  B.  Deere :  That  there 
was  due  to  Rees  at  the  time  of  his  death  on  the  security 
of  the  mortgage,  a  sum  of  1295/.  35.  lid.  for  principal, 
and  171/.  165.  lid.  for  interest,  and  that  the  Defendant 
William  Lexis  was  then  in  possession  of  the  mortgaged 
premises  as  owner  of  the  equity  of  redemfition  :  That  at 
Lady-day  1826,  the  Plaintiff  Jo^n  M.  R.  Deere,  in  right 
of  the  Plaintiff  his  wife,  entered  into  possession  of  the 
mortgaged  premises,  and  continued  thenceforward  to  the 
present  time  to  be  in  possession,  and  to  receive  the  rents 
and  profits  thereof:  That  the  other  Defendants  carried 
on  business  in  copartnership  together  as  iron  masters 
at  Dovdais,  near  Merthyr  Tidvil,  under  the  name  of  the 
Dowlais  Iron  Company :  That  the  mortgaged  premises 
were  situate  between  the  Dowlais  Iron  Works  and  the 
Castle  Limestone  Quarries,  which  were,  in  the  year 
1833,  and  still  continued  to  be,  in  the  possession  of  the 
Dowlais  Iron  Company:  That  in  the  year  1833,  the 
Dowlais  Iron  Company  began  to  construct  a  tram-road 
from  the  Castle  Quarries  to  the  Dowlais  works  for  the 
purpose  of  conveying  limestone  to  their  iron  works,  and 
that  the  shortest  and  most  convenient  line  for  such  tram- 
road  was  across  the  mortgaged  property  possessed  by 

the 
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the  PlaiQtifi&:  That  the  Dowlais  Company  thereupon  1836. 
applied  to  one  Henry^  who  then  occupied  the  premises 
as  a  yearly  tenant  under  the  Plaintiff  Jo/in  M.  R,  Deere^ 
and  asked  his  consent  to  the  tram-road  being  made  across 
the  mortgaged  Farm,  which  consent  he  gave,  stating  that 
be  was  only  the  tenant,  and  under  the  belief  that  the  Plain- 
tiff his  landlord  had  already  given  his  consent:  That 
at  the  time  of  making  such  application,  or  shortly  after- 
wards, Henry  was  informed  by  the  Dowlais  Company  or 
their  agents  that  the  consent  of  the  Plaintiffs  had  been 
requested  and  obtained,  although  in  point  of  fact  no 
such  request  was  ever  made  to  either  of  the  Plaintiffs : 
That  the  Dowlais  Company  thereupon  proceeded  to  con«- 
struct  the  tram-road  across  the  Plaintiffs'  farm  called 
Bhyddy  Beth^  and  in  so  doing  cut  up  and  destroyed 
portions  of  two  meadows,  part  thereof^  to  the  extent  of" 
half  an  acre;  and  they  made  divers  mounds  and  cuttings 
across  two  of  the  best  meadows,  and  broke  down  the 
fences,  and  greatly  injured  the  farm ;  and  they  put  iron 
rails  resting  on  stone  blocks  upon  the  road,  and  they 
also  caused  an  ancient  highway  which  passed  through 
the  &rm  to  be  shut  up^  and  thereby  obstructed  and 
interrupted  the  approaches  thereto :  That  the  Dovolats 
Company  completed  the  tram-road  in  September  1833, 
and  from  that  time  have  continued  to  use  it  for  the  pur- 
pose of  conveying  lime  in  waggons  to  theii:  iron  works. 
That  in  the  month  of  March  18S6,  Henry  ceased  to  be 
tenant  of  the  mortgaged  property,  but  that  he  never  com- 
municated to  the,Plaintiffs  the  fact  of  the  tram-road  having 
been  made :  That  the  Plaintiffs  who  resided  upwards  of 
a  hundred  miles  from  Merthyr  Ttdvil,  did  not  become 
aware  of  the  existence  of  the  tram-road  until  the  month  of 
February  last,  when  an  application  made  to  the  Plaintiff 
J.  M.  R,  Deere  as  owner  of  the  property  for  his  consent 
to  a  bill  then  in  parliament  for  the  construction  of  the 
Tojff^  Vale  railway  led  him  to  make  inquifjes  from 
M  m  3  which 
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18S6.  which  he  discovered  the  existence  of  the  DaaUds  trftm* 
road,  and  that  he  thereupon  commenced  an  action  of 
trespass  against  the  Defendants  the  Dawtais  Company,  to 
recover  damages  for  the  injury  thereby  done  to  his  fiurm: 
That  in  April  last  the  Plaintiff  John  JB.  M.  Deere  pro- 
ceeded to  the  tram-road  on  his  fiurm  and  caused  bis 
workmen  to  take  up  several  of  the  iron  rails,  and  di- 
rected them  to  build  up  two  walls,  one  at  each  end  of  the 
tram-road,  and  to  restore  the  land  to  the  state  in  which 
it  was  before  it  was  taken  by  the  Dcndais  Company ; 
but  that  while  the  Plaintiff's  workmen  were  so  engaged, 
they  were  attacked  by  the  agents  of  the  DoubriiCcHnpanyy 
who  beat  the  Plaintiff's  workmen,  replaced  the  iron  plates 
over  the  tram-road,  and  forcibly  interrupted  and  pot  a 
stop  to  the  operations  directed  by  the  Plaintiff:  That 
on  the  30th  of  April  last,  the  Plaintiff  served  the  De- 
fendants with  a  notice  to  desist  from  the- use  of  the  tram- 
road,  and  also  required  them  to  desist  from  such  inters 
ierence  with  his  workmen. 

The  bill  charged,  that  the  Defendants  were  well  aware 
that  the  land*  over  which  they  had  carried  their  tram- 
road  belonged  to  the  Plaintiff  John  M.  R,  Deere  as 
mortgagee  in  possession  in  right  of  his  wife^  and  that 
they  had  made  frequent  proposals  to  him  for  the  pur- 
chase thereof,  and  that  in  consequence  of  his  refusal 
to  accede  to  such  proposals,  they  had  frequently  en- 
deavoured by  underhand  means  to  obtain  possession 
of  the  lands  in  question  from  one  Morgan^  who  was 
the  present  occupying  tenant  thereof,  with  the  excep- 
tion of  the  tram-road,  the  right  of  which  the  Plaintiff 
John  M.  R.  Deere  had  reserved  to  himself:  That  the 
Defendants  threatened  in  the  event  of  the  Plabtiff  at- 
tempting to  remove  the  impediments  placed  by  them  on 
the  farm,  to  beat  and  forcibly  interrupt  the  Pbintiff's 
workmen :  That  the  existence  of  the  tram-road  was  a 

serious 
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serious  and  contindtfig  injury  to  (he  Plaintifis'  farm  and  18S6. 
lands)  and  interfered  with  the  cultivation  and  enjoy- 
ment thereof^  so  that  the  Plaintiffs  were  unable  to  obtain 
so  high  a  rent  for  the  same.  The  bill  further  charged 
that  the  Defendants,  the  Daudais  Company,  were  making 
cuts  and  water-courses  over  the  farm  for  the  pur- 
pose of  draining  another  tram-road  which  belonged  to 
them,  adjoining  the  one  complained  of,  and  that  they 
ought  to  be  restrained  from  so  doing :  That  the  De- 
fendants, the  Dcndais  Company,  were  combining  with  the 
other  Defendant  William  Lewisj  who  was,  as  they  pre- 
tended, the  owner  of  the  equity  of  redemption  of  the 
mortgaged  farm,  and  from  whom  they  alleged  they  had 
purchased  the  right  of  making  the  tram-road  over  the 
farm:  That  there  was  now  due  a  sum  of  2182/.  Ss.  I  Id* 
on  the  security  of  the  mortgaged  premises,  and  that  such 
security  was  greatly  prejudiced  by  the  tram-road. 

The  bill  prayed  that  the  Defendants,  the  Dawlais 
Company,  and  their  agents  and  workmen,  might  be  re- 
strained from  using  the  tram-road  across  the  Plaintiffs' 
lands  called  Rhtfddy  Bethf  or  from  committing  any  work 
or  spoil  upon  such  lands ;  and  that  they  might  also  be 
restrained  from  interrupting  the  servants  and  workmen 
of  the  Plaintiffs  employed  upon  the  lands,  and  from 
making  or  continuing  to  make  any  cuts,  drains,  or  water* 
courses  over  or  across  the  farm,  and  that  they  might  be 
decreed  to  restore  the  farm  and  lands,  and  the  ancient 
highway  to  the  state  in  which  the  same  were  before  the 
construction  of  such  tram-road. 

The  Defendants,  the  Dondais  Iron  Company,  filed  a 
general  demurrer  to  the  bill  for  want  of  equity. 

The  Vice-Chancellor  allowed  the  demurrer,  and  the 
Plaintiffs  thereupon  appealed. 

M  m  4  Mr. 
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18S6.  Mr.  Wakefield  and  Mr.  John  Romilfyt  for  the  bill. 

The  case  stated  upon  this  bill  is  a  case  of  gross  fraud, 
by  means  of  which  the  Defendants  have  been  enabled, 
without  opposition  from  the  Plaintiffs,  to  come  upon  the 
Plaintiff'  land,  and  there  to  commit  extensive  and  con- 
tinuing  waste:   they  have  cut  up  and  disfigured  the 
property  by  erecting  on  it  mounds  and  embankments, 
by  destroying  the   fences   and   an   ancient   high-way, 
and  by  carrying  a  tram-road  across  some  of  the  richest 
meadows,  the  value  of  which,  for  agricultural  purposes, 
has  been  thereby  greatly  depreciated.     The  grievance 
which  forms  the  matter  of  complaint  is  a  constant  and 
continuing   grievance,   and   in   its    nature   approaches 
much  more  nearly  to  waste  than  to  trespass.     But  it 
is    now    well    settled,    that  in    all  cases   of  trespass, 
where  the  mischief,  as  here,  is  in  the  nature  of  waste, 
a  bill  for  an  injunction  will  lie  against  the  trespasser. 
That  trespass  and  not  ejectment  would  be  the  proper 
remedy  at  law  against  the  Defendants,  is  clear  from 
Butcher  v.  Butcher  (a)  and  from  the  language  of  Lord 
Tenterden  and  Mr.  Justice  Bayley  in  that  case ;  and 
that  being  so,  the  observations  of  Lord  I^don  in  Noraoay 
v.  R(ywe  apply  strongly  to  the  circumstances  under  which 
the  injury  was  here  inflicted,  and  amount  to  a  direct 
authority  in  support  of  the  present  bill.     His  Lordship 
there  says,   <' There  was  another  case  where  the  De- 
fendant to  a  bill  to  restrain  waste  stated  that  he  was  in 
possession  of  the  estate  by  a  title  of  his  own ;  admitting 
that  he  was  let  into  possession  by  the  PlaintifB'  tenant 
without  his  knowledge :  the  Court  said,  that  being  a 
breach  of  the  tenant's  duty  to  his  landlord,  the  Defend- 
ant's title  was  for  this  purpose  to  be  taken  as  no  better 
than  the  tenant's;   and  though,  if  the  Defendant  had 
obtained  possession  without  participating  in  that  breach 

of 
(a)  7  J?.  <$•  Cress.  599. 
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of  the  tenant's  duty,  the  Court  would  not  have  interfered,  1 836. 
they  would  not  permit  him  to  avail  himself  of  a  pos- 
session so  obtained;  and  upon  that  ground  he  was 
restrained."  (a)  The  Plaintiffs  have  been  in  the  quiet 
possession  and  enjoyment  of  the  property  for  a  period 
of  ten  years;  and  strangers  cannot  be  permitted  wan- 
tonly to  interfere  with  that  possession  and  disturb 
that  enjoyment,  without  shewing  even  a  colourable  title. 
That  the  Court  would  have  restrained  the  Defendants 
from  carrying  on  their  operations  for  the  construction 
of  this  tram-road,  while  the  undertaking  was  in  pro* 
gress,  cannot  be  disputed ;  and  surely  the  circumstance 
that  they  have  by  means  of  a  systematic  and  deliberate 
fraud  succeeded  in  bringing  it  to  completion  behind 
the  back  of  the  Plaintiffs,  will  not  in  a  court  of  equity 
be  considered  as  placing  them  in  a  more  favourable 
situation.  To  hold,  upon  that  ground,  that  the  Defend-^ 
ants  were  beyond  the  reach  of  an  injunction,  would  be 
really  giving  a  premium  to  those  who  had  superadded 
fraud  to  injury. 

Mr.  Jacob  and  Mr.  JV.  M.  James,  contra,  were  not 
called  upon  by  the  Court. 

The  Lord  Chancellor. 

The  allegation  upon  this  bill  is  that  the  tram-road 
complained  of  -was  made  by  the  Defendants  across  the 
farm  of  the  Plaintiffs  by  the  license  of  the  occupying 
tenant,  and  that  the  possession  of  that  which  now 
constitutes  the  road  was  at  the  time  vested  in  the  tenant 
and  not  in  the  landlord.  Even  now  it  is  nowhere 
dktinctly  alleged  that  the  Plaintiff  is  at  present  in  pos- 
session ;  for  the  allegation  in  the  former  part  of  the 
bill  coupled  with  the  passage  in  which  the  Plaintiffs 

state 
(d)  19  Vet.  154. 
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1886.  state  that  Morgan  is  the  ooeapytog  tenant  of  the  lands 
with  the  exception  of  the  tram-rood^  the  right  of  whidi 
the  Plaintiff  has  reserved  to  himself  amounts  simply 
to  thiS)  that  a  former  tenant  having  improperly  gtren 
leave  to  the  Defendants  to  occopy  a  part  of  the  land 
for  the  purposes  of  their  roadi  the  Plaintifi  have 
restricted  the  possession  of  the  new  tenant  to  the  part 
which  b  not  so  oecapied. 

But  however  tliat  may  be,  the  thing  here  complained 
of  has  been  done ;  the  tram-road  has,  with  the  leave  of 
the  tenant  in  possession,  been  completed,  and  the  Court 
is  asked,  by  the  bill,  to  restrain  the  Defendants,  who^ 
having  finbhed  the  undertaking,  are  now  in  the  daily 
use  and  occupation  of  it,  from  continuing  so  to  use  it, 
fiind  from  interrupting  the  servants  and  workmen  of  the 
Plaintifis,  in  their  attempt  to  destroy  it ;  in  other  words^ 
the  Court  b  virtually  asked  to  eject  the  Defendants,  and 
authorise  the  Plaintiffs  themselves  to  take  possession  of 
the  tram-road.  The  case  originally  may  have  been  a 
case  of  waste,  —  waste  occasioned  by  the  cutting  of  the 
tram-road  and  the  laying  of  the  iron  rails  over  tiie 
Plaintiffs'  land ;  but  what  is  now  claimed  by  the  De- 
fendants is  simply  a  right  of  way ;  and  if  tiiey  are  not 
entided  to  that  right,  they  are  mere  trespassers,  and 
the  Plaintiffs  have  their  proper  legal  remedy  against 
them  as  such.  The  dicia  of  Lord  Eldon  in  Noneay  v. 
Bon)e{a\  have  no  application  to  a  state  of  circumstances 
like  the  present  The  case  there  referred  to  by  hb 
Lordship  was  a  case  of  waste  committed  by  a  stranger 
colluding  with  the  tenant ;  a  case  in  which  die  landlord 
would  have  had  a  right  against  the  tenant,  and,  there- 
fore, against  a  person  who  claimed  through  the  tenant. 

The 

(a)  19  Ves.lM* 
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The  appeal  must  therefore  be  dismissed.  1886. 


Upon  the  hearing  of  the  demurrer  in  the  court  bdowi 
a  motion  for  a  special  injunction  in  the  terms  of  the 
prayer  had  been  brought  on  projbrmd  by  Mr.  Waif/leld 
at  the  time  when  he  opened  the  bill.  The  motion  was 
supported  by  affidavits  verifying  the  material  allegations^ 
but  the  argument  was  taken  on  the  demurrer,  which*  it 
was  admitted,  raised  precisely  the  same  question  as  the 
motion. 

The  Vice-Chancellor,  when  he  allowed  the  de- 
murrer, made  an  order  refusing  the  motion  with  costs. 
The  Plaintiffs,  after  they  had  presented  their  petition 
of  appeal  against  the  order  allowing  the  demurrer, 
renewed  the  notice  of  motion,  before  the  Lord  Chan* 
cellor,  and  the  motion  was  accordingly  set  down  in  his 
Lordship's  paper  immediately  after  the  appeal. 

Mr.  Jacob  asked  for  the  costs  of  the  motion,  which 
was  now  to  be  called  on,  and  which  the  Court  was 
bound  to  dispose  of.  The  motion  must  of  course  follow 
the  fate  of  the  appeal,  and  the  Defendants  were  entitled 
to  have  it  dismissed  with  costs. 

Mr.  Wakefield,  contra,  submitted,  that  as  the  cause 
was  out  of  court  by  the  effect  of  the  Vice- Chancellor's 
judgment  allowing  the  demurrer,  there  was  no  cause  in 
existence  in  which  the  notice  of  motion  before  his  Lord<> 
ship  could  have  been  given ;  and  that  although  notice 
had  been  given,  that,  in  case  the  Lord  Chancellor  dis- 
allowed the  demurrer,  the  Plaintifi  might  have  an 
opportunity  of  moving  for  an  injunction  in  the  terms 
of  the  notice,  yet  as  hb  Lordship  had  allowed  the  de- 
murrer) 
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1S3&.       marrer,  be  could  have  no  jnrisdictioii  to  enCatain  any 
^^^  question  touching  the  costs  of  the  motion. 


GcTBflT. 


7%^  Lord  Chakcellou,  however,  said  that  be 
thought  he  was  bound  to  deal  with  the  matter,  predsely 
as  if  it  stood  before  the  Vice-chancellor.  The  Plaintifi 
had  given  their  notice  of  motion  in  this  court,  after  their 
appeal  against  the  order  on  the  demurrer  had  been 
brought,  and  when  the  cause  therefore  was  still  subsist- 
ing. In  substance  they  appealed  against  both  orders; 
the  whole  must  be  considered  as  parts  of  one  and  the 
same  proceeding;  and  the  Defendants  upon  that  ground 
were  in  his  opinion  entiUed  to  the  costs  of  the  motion, 
as  well  as  to  the  costs  of  the  appeal. 
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STOREY  ».  Lord  JOHN  GEORGE  LENNOX. 


18S6. 


August  4. 
iVw.  4. 


TN  the  month  of  August  1832,  the  defendant  insured  A  person  who 

in  the  office  of  the  Velican  Life  Insurance  Company,  ^^  ingurance 

the  life  of  Edmund  Meysey  Wigley  Greswolde^  then  Major  "po"  another's 

of  the  sixth  regiment  of  dragoons,  for  the  sum  of  5,000/.  menced  an 

for  seven  years.  The  declaration  subscribed  on  behalf  of  ff^if^  against 

•  ^  the  trustees  of 

the  Defendant,  and  upon  which  the  insurance  was  made,  the  Insurance 

stated,  that  Major  Greswolde  had  never  been  seriously  the^recovery*^ 

ill  since  a  child,  that  his  general  state  of  health  was  very  of  the  amount 

good,  that  he  was  then  in  perfect  good  health,  that  he  trustees'  filed 

had  ^  bi^l  <^f  ^^* 
covery  against 
him,  in  aid  of  their  defence  to  the  action,  charging  that  the  declaration  upon  the 
basis  of  which  the  insurance  bad  been  effected,  was  untrue,  and  that  the  De- 
fendant had  in  his  possession  various  documents,  by  which  the  truth  of  the 
matters  alleged  in  the  bill  would  appear,  and  requiring  him  to  produce  them. 
The  Defendant  by  his  answer,  stated  that  he  had  in  his  possession  the  docu- 
ments,  which  he  enumerated  in  the  first  schedule  to  his  answer,  but  that  from 
a  certain  period  after  the  death  of  the  person  whose  life  was  insured,  he  con- 
sidered it  possible  that  the  Insurance  Company  had  it  in  contemplation  to  dis- 
pute their  liability;  and,  therefore,  from  that  period  he  contemplated  the  ne- 
cessity of  bringing  the  action :  and,  he  added,  tnnt  the  documents  mentioned  in 
the  fint  schedule  were  and  contained  information  furnished  to  him,  as  to 
evidence  which  could  be  procured  or  given  on  his  behalf  against  the  company ; 
and  that  the  producing  the  same  might  disclose  the  names  of  witnesses  intended 
to  be  examined,  and  evidence  intended  to  be  given,  on  his  behalf,  in  the  action, 
and  in  the  present  suit;  and  he  submitted  that  he  ought  not  to  be  compelled  to 
produce  any  of  the  documents  mentioned  in  that  schedule.  He  admittea  the  pos- 
sessionr  of  certain  other  documents,  mentioned  in  the  second  schedule,  and  then 
added,  that  excepting  the  particulars  mentioned  in  the  two  schedules,  he  had  not 
in  his  possession  any  documents  relating  to  the  matters  mentioned  in  the  bill, 
whereby  the  truth  thereof  would  appear : 

Held,  first,  that  the  admissions  in  the  answer,  coupled  with  the  description  of 
some  of  the  documents  given  in  the  first  schedule,  were  sufficient  admissions  that 
the  documents  were  such,  as  under  the  ordinary  rule,  the  Plaintifl^  were  entitled  to 
inspect : 

Held,  secondly,  that  the  statement  of  the  possible  effect  of  the  discovery  was  not 
a  sufficient  ground  for  withholding  it : 

Held,  thirdly,  that  with  respect  to  such  of  the  documents  as  did  not  fall  within 
the  rule  of  professional  confidence,  the  Defendant  was  not  entitled  to  contend  that 
he  was  protected  from  producing  them,  by  the  circumstance  of  their  having  come 
into  existence  after  litigation  was  contemplated,  inasmuch  as^  in  the  opinion  of  the 
Court,  that  ground  of  defence  was  not  sufficiently  raised  by  the  answer.  Whether, 
as  to  such  documents,  that  ground  of  defence,  if  properly  taken,  could  have  been 
made  available,  qiueref 
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18S6.  had  not  been,  and  was  not  subject  to  fits,  and  that  his 
habits  of  living  were  sober  and  temperate :  and  the 
Defendant  declared,  that  he  had  not  concealed  any  &i^ 
JonvGEOMM  '"•^"•^  ^  ^  known  to  the  assurers.  The  policy  of 
Lennox.  assurance  contained  a  proviso  for  making  it  void,  if 
the  declaration  should  turn  out  to  be  in  any  respect 
untrue. 

Major  Gremolde  died  at  Cahir  in  Irdand^  on  the  6th 
of  January  1838.  The  Pelican  Life  Insurance  Com- 
pany having  refused  to  pay  -to  the  Deiendant  the 
amount  of  his  insurance,  he,  on  the  26th  of  March  1856, 
commenced  an  action  for  the  recovery  of  it  agunst  the 
Plaintiffs,  as  being  three  of  the  directors  of  the  Com- 
pany, and  as  being  the  persons  who  had  subscribed  the 
policy.  The  Plaintifis  thereupon  filed  the  present  bill 
of  discovery,  in  aid  of  their  defence  to  the  action,  and  for 
an  injunction  in  the  meantime. 

The  bill  specified  various  particulars,  in  which  it 
alleged  that  the  declaration  was  untrue,  and  charged  the 
Defendant  with  knowledge  of  such  particulars,  at  the 
time  at  which  the  declaration  was  made.  The  bill 
charged  that  the  Defendant,  his  solicitor  or  agents,  then 
or  lately  had,  in  his  or  their  possession,  custody,  or 
power,  divers  deeds,  certificates  of  medical  men,  docu- 
ments, accounts,  books,  letters,  papers,  and  writings, 
whereby  the  truth  of  the  matters  and  things  therein- 
before mentioned,  or  some  of  them  would  appear ;  and 
it  charged  that  he  should  set  forth  a  list  of  such  par- 
ticulars, and  should  leave  them  in  the  hands  of  his  clerk 
in  Court  for  the  usual  purposes. 

The  answer  contained  the  following  passage :  '^  And 
this  Defendant  further  answering  saith,  he  hath  in  his 
possession,  or  power,  the  several  letters  and  other  papers 

mentioned 
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inentioned  and  enumerated  in  the  first  schedule  to  this  . 
bis  answer  annexed,  and  which  he  prays  may  be  taken  as 
part  thereof  but  this  Defendant  saith  that  on  or  about 
the  9th  d^j  o(  Februaty  1833,  this  [Defendant  received  a  j^^^^^GEomnE 
letter  dated  the  5th  day  of  February ^  containing  inform-  Lbmnoz. 
ation,  that  since  the  death  of  the  said  E,  M.  W.  Gres^ 
tDo&fe,  a  professional  gentleman  from  London^  had,  on 
behalf  of  some  or  one  of  the  insurance  companies,  with 
whom  policies  of  insurance  had  been  effected  on  the  lifis 
of  the  said  E.  M.  W.  Greswolde^  been  at  Cahir^  for  the 
purpose  of  obtaining  evidence,  as  to  the  health  and 
habits  of  the  said  E.  M.  W.  Greswoldeg  and  this  De- 
fendant from  that  time,  by  reason  of  that  information, 
considered  it  possible,  that  the  said  complainants,  and 
the  other  insurance  companies,  with  whom  policies  had, 
on  this  Defendant's  behalf,  been  effected  on  the  life  of  the 
said  E.  M.  W.  Gresnoolde^  had  it  in  contemplation  to  dis^ 
pute  their  liability  to  pay  this  Defendant;  wherefore  this 
Defendant  from  that  time,  down  to  the  times  at  which 
this  Defendant  brought  his  aforesaid  action  against  the 
said  complainants,  and  actions  against  the  other  creditors 
aforesaid,  contemplated  the  bringing  actions  against 
them,  to  compel  them  to  pay  their  several  policies  afore- 
said, if  they  should  refuse  doing  so.  And  this  Defen- 
dant saith,  that  the  several  letters  and  papers,  mentioned 
and  enumerated  in  the  first  schedule  hereto  annexed, 
are  and  contain  information  furnished  to  this  Defendant, 
as  to  evidence  which  can  be  procured  or  given,  on  this 
Defendant's  behalf,  against  the  said  complainants,  and 
the  said  insurance  offices  aforesaid,  and  that  the  pro- 
ducing the  same,  or  any  part  of  them,  to  the  said  com- 
plainants, or  permitting  the  said  complainants  to  inspect 
the  same  or  any  of  them,  might  disclose  the  names  of 
witnesses  intended  to  be  examined,  and  evidence  in- 
tended to  be  given,  on  behalf  of  this  Defendant,  in  the 
aforesaid  action  of  this  Defendant  against  the  said  com- 
plainants, 
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1836.        plainants,  and  in  the  other  actions  afbresiud,  and  in  the 
Stoeit       present  suit.     And  this  Defendant  humbly  submits,  he 
V.  ought  not  to  be  compelled  to  produce  any  of  the  letters 

John  GsoaoB  ^"^  papers  mentioned  and  enumerated  in  the  first 
LsMNoz.  schedule  hereto.  And  this  Defendant  further  saith, 
that  exclusive  of,  and  besides  the  several  particulars 
mentioned  and  enumerated  in  the  first  schedule  hereto^ 
he  hath  in  his  possession  or  power,  the  several  par- 
ticulars mentioned  and  enumerated  in  the  second  sche- 
dule hereto,  and  which  he  prays  may  be  taken  as  part 
thereof;  and  he  saith  that  save  as  aforesaid,  and  except- 
ing the  same  particulars  mentioned  and  enumerated  in 
the  schedules  to  this  his  answer  annexed,  he  hath  not,  and 
to  the  best  of  his  recollection  and  belief,  never  had,  in  his 
possession  or  power,  or  in  the  possession  or  power  of 
his  solicitors  or  agents,  any  deeds  or  deed,  documents  or 
document,  certificates  or  certificate  of  medical  men, 
accounts  or  account,  books  or  book,  letters  or  letter, 
papers  or  paper,  or  writings  or  writing,  relating  to^ 
or  touching,  or  concerning  the  matters  in  the  said  bill  of 
complaint  mentioned,  or  any  of  those  matters,  whereby 
the  truth  thereof,  or  of  any  of  them,  would  appear." 

The  first  schedule  to  the  answer  enumerated  the  fol- 
lowing documents,  viz. :  various  letters  to  the  Defendant 
from  Mr.  Callcno  and  Mr.  Knotty  the  surgeon  and  assist- 
ant surgeon  of  the  regiment,  and  from  Major  Batcliffe^ 
the  major  of  the  regiment,  and  from  the  Defendant's 
'  solicitors,  and  from  other  persons,  of  various  dates,  from 

the  5th  of  February  1833,  to  the  2lst  of  May  1835 ;  "  a 
certificate  or  affidavit"  of  Messrs.  Calkm  and  Kfiott,  and, 
under  the  date  24th  of  February  1833,  "  a  statement  or 
report  of  the  said  IVilliam  Knott,  as  to  the  general  health 
of  said  E.  M.  W.  Greswolde"  and  under  the  date  4lh  of 
March  1833,  "  a  copy  of  a  certificate  from  the  said  Mr. 
Knott  about  this  time,  and  of  his  correspondence  with  Mr. 

W.J. 
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W.  J.  Lewis  as  to  the  health  of  said  E.  M.  W.  Gresnoolde ;  '* 
a  copy  of  the  Defendant's  answer  to  one  of  the  letters  ad- 
dressed to  him;  and  letters  from  different  persons  to  third  ^v! 
parties :  "  A  statement  prepared  for  the  opinion  of  De-  ,  Jq^o^q, 
fendant's  counsel,  in  or  about  July  1833,  after  the  said  Lbnnox. 
insurance  offices  had  refused  payment  to  Defendant  of 
the  monies  assured  by  them  on  the  life  of  said  E.  M,  W. 
Gre^ivolde  ;*'  the  copy  of  an  opinion  of  one  counsel,  and 
a  statement  and  opinion  thereon  of  another  counsel;  and 
a  form  of  notice  served  by  the  Defendant's  desire  upon 
the  insurance  offices,  claiming  interest  on  the  monies 
payable  to  him.  The  Defendant  added  that  there  were, 
as  he  believed,  in  the  possession  of  his  solicitor,  divers 
pleadings,  papers,  statements,  letters,  and  instructions 
laid  before  counsel  for  advice,  preparatory  to  the  insti- 
tution and  during  the  progress  of  the  litigation  between 
the  Defendant  and  the  several  offices  of  assurance  upon 
whom  the  Defendant  had  claims. 

The  second  schedule  enumerated — besides  letters  to 
the  Defendant  from  his  solicitor,  and  from  Major  Bat- 
cliffi^  —  &  bond  and  deed  of  covenant  given  to  the  De- 
fendant by  Major  Gremolde  to  secure  11,000/.  and 
interest;  the  policy  of  assurance;  a  certificate  of  Major 
GresrjDolde^s  baptism,  and  a  copy  of  a  certificate  of  his 
death ;  a  draft  letter  to  the  secretary  of  the  Pelican 
Insurance  Company,  and  a  letter  from  such  secretary  to 
the  Defendant's  solicitor ;  a  draft  affidavit  as  to  Major 
Greswold^s  identity. 

Upon  a  motion  being  made  before  the  Master  of  the 
Rolls,  for  the  production  of  the  several  deeds,  letters, 
papers,  and  writings  admitted  by  the* Defendant's  answer 
and  by  th^  schedules  thereto  to  be  in  his  custody,  pos- 
session, or  power,  his  Lordship  ordered  the  Defend- 
ant to  produce  **  the  several  deeds,  letters,  papers,  and 

Vol.  I.  N  n  writings. 
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18S6.        writiogs,  mentioned  and  set  forth  in  the  schedules  to  the 

*^''  -  *-'     answer,  other  than  and  except  the  letters  written  to  and 
Stoast  .        . 

V.  from  the  solicitors  of  the  parties  in  this  cause,  or  either 

Jo  i^Ge    g    ^^  *^™»  *°^  ^^^  statements  prepared  for  the  opinions  of 
Lennox.      counsel,  and  the  opinions  of  counsel  thereon  in  the  said 
answer  mentioned,  and  admitted  by  the  said  Defendant 
by  his  said  answer  to  be  in  his  possession." 

The  Defendant  now  moved  to  discharge  the  order 
made  at  the  Rolls. 

Mr.  Swanston  and   Mr.  Looat,   in    support   of  the 
motion. 

It  appears,  upon  the  face  of  the  answer,  that  some  of 
the  documents  which  the  Defendant  would  be  obliged 
to  produce  under  the  Master  of  the  Roils'  order,  con- 
stitute the  evidence  of  the  Defendant's  title ;  and,  there- 
fore, the  Plaintiffs  are  not  entitled  to  see  them.  In  Pres' 
toti  V.  Carr[a)  the  Court  of  Exchequer  refused  to  order 
production  of  documents,  upon  the  ground  that  they 
would  disclose  the  names  of  witnesses,  and  the  substance 
of  their  testimony.  The  Court  protects  not  only  such 
documents,  but  also  documents  which  have  come  into 
existence  either  in  the  course  of  a  pending  litigation,  or 
after  it  has  been  contemplated,  or  even  after  a  dispute  has 
occurred  which  may  be  reasonably  supposed  to  lead  to 
litigation :  Vent  v.  Pacey  (6),  Curling  v.  Perring.  (r)  In 
the  latter  case,  a  motion  was  made  before  your  Lordship, 
as  Master  of  the  Rolls,  for  the  production  of  certain 
letters  addressed  by  the  Defendant's  solicitor  to  a  third 
party,  and  the  answers  of  such  third  party;  the  corre- 
spondence having  taken  place  after  the  dispute,  which  was 
the  subject  of  litigation,  had  arisen.    The  application  was 

refused 

(a)  1  Fo.  cj  Jer.  175.  (c)  S  Mylne  ^  Keen,SSO. 

(b)  4  Buts.  193. 
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refused  with  costs,  and  your  Lordship  said,  that  **  if  the        18S6. 
right  of  inspecting  documents  were  carried  to  the  length  -  ~^ 

contended  for  by  the  Plaintiff,  it  would  be  impossible  for  «. 

a  Defendant  to  write  a  letter  for  the  purpose  of  obtain-  .  J^^j.  - 
ing  information  on  the  subject  of  the  suit,  without  the  Lsnmox. 
liability  of  having  the  materials  of  his  defence  disclosed 
to  the  adverse  party."  It  is  impossible  that  any  decision 
can  be  more  precisely  applicable  to  the  present  case 
than  Curling  v.  Perring,  No  distinction  can  be  made 
between  correspondence  passing  between  a  Defendant 
himself  and  third  parties,  and  correspondence  passing 
between  his  solicitor  and  third  parties:  that  is  clear 
from  the  words  used  by  your  Lordship  in  Curling  v. 
Perring.  The  answer  does  not  admit  that  the  docu- 
ments in  question  prove  the  Plaintiffs'  case,  but,  on  the 
other  hand,  it  says  that  they  constitute  the  Defendant's 
evidence. 

Mr.  fVigram  and  Mr.  Richards^  contra. 

In  all  the  cases  of  privileged  documents,  except 
Preston  v.  Corrr,  a  solicitor  has  been  concerned.  That 
case  is  in  a  great  degree  inconsistent  with  Whitbread 
V.  Gumey  (o)  which  was  frequently  before  Lord  Lynd-- 
hurst  s  but  it  is  quite  clear  that  the  facts  in  Preston  v. 
Carr  do  not  warrant  the  conclusion  drawn  from  it. 
Neither  Vent  v.  Pacey  nor  any  other  case  has  decided 
that  documents,  which  have  come  into  existence  before 
the  commencement  of  litigation,  but  after  it  was  con- 
templated, shall  be  protected  upon  that  ground  merely, 
when  they  would  not  otherwise  be  protected.  Com- 
munications between  a  party  and  his  counsel  or  solicitor 
are  protected,  because  such  communications  must  neces- 
sarily be  very  often  of  the  most  confidential  character; 
but  the  privilege  has  never  been  extended  to  a  party's 

com- 
(ff)  1  Younge^SAX. 
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18S6.        communications  with  any  other  person.     The  same  rule 
*^  '   '   "^ '      would  apply  here  as  at  Nisi  Prius^  by  which  even  a 
V.  solicitor  is  bound  to  communicate  all  that  he  learns 

JohnGeoegi  o^®''^^*®  ^^^^  fo**  ^^^  purpose  of  a  cause  or  suit; 
Lennox.  Williams  v.  Mundie.  (a)  In  Greenaugh  ▼•  GaskeU{b) 
Lord  Brougham  says,  **  The  party  has  no  general  pri- 
vilege or  protection;  he  is  bound  to  disclose  all  he 
knows,  and  believes,  and  thinks  respecting  his  own 
case:"  and  <<  to  compel  him  to  disclose  what  he  has 
written  or  spoken  to  others,  not  being  his  professional 
advisers,  is  competent  to  the  party  seeking  the  dis- 
covery." (c) 

It  is  not  necessary,  in  order  to  entitle  the  Plaintiffs  to 
a  production  of  documents,  that  the  Defendant  should 
in  his  answer  admit  that  they  will  make  out  die  Plain- 
tiffs' case.  The  rule  on  this  subject  was  laid  down  by 
Sir  John  Leach  in  Tyler  v.  Drcn/ion  {d)  in  which  case  he 
said  that  "  where  a  Defendant  referred  to  his  schedule 
as  containing  all  deeds,  papers,  &&,  in  his  custody  or 
power  relating  to  the  matters  in  question,  there  the 
Plaintiff  was  entitled  to  the  inspection  of  all  such  deeds, 
papers,  &c.,  as  of  course,  unless  it  appeared,  by  the 
description  of  any  particular  instrument  in  the  schedule, 
or  by  affidavit,  that  it  was  evidence^  not  of  the  title  of 
the  Plaintiff,  but  of  the  Defendant,  or  that  the  Plaintiff 
had  otherwise  no  interest  in  its  production."  It  is 
a  necessary  inference  from  the  statements  in  the  present 
answer,  that  the  documents  in  question  relate  to  the 
Plaintiffs'  case ;  and  that  is  sufficient.  It  is  true  that 
the  charge  in  the  bill,  that  the  documents  in  the  De- 
fendant's possession  relate  to  the  Plaintiffs'  case,  has  not 
been  answered;  but  it  is  enough  for  the  Plaintifl^  to 

shew, 

(a)  Ry.  4r  Moo.  55.  (c)  1  Mylne^Keen,  101. 

{b)  1  Mylne  ^  Keen,  98.  [d)  8  Sim.  4r  Siu.  509. 
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ahew,  by  reference  to  the  documents,  as  described  in        1886. 
the  answer  and  the  schedule,  that  they  are  relevant  to       „   " 
the  Plaintiffs'  case.     This  is  not  a  cause  in  which  the  v. 

Defendant  sets  up  a  separate  and  distinct  case  of  his  johiTgw). 
own :  but  the  case  of  the  Plaintiffs  and  the  Defendant      Lennox. 
is  one  and  the  same  throughout;  one  and  the  same 
question  is  to  be  tried,  namely,  whether  the  life  was 
insurable;  and  the  documents  which  relate  to  the  De- 
fendant's case  are  relevant  to  the  Plaintiffs'  case  also. 

It  is  to  be  observed  that  the  Defendant  asks  for 
protection  only  upon  the  ground  that  the  documents 
might  disclose  evidence  intended  to  be  given  on  his 
behalf:  he  does  not  suggest  that  such  evidence  will 
be  given.  He  admits,  himself,  that  the  documents  are 
material  to  the  question  to  be  tried.  In  every  bill 
of  discovery  filed  in  the  Exchequer  in  aid  of  trials  upon 
policies  of  marine  insurance,  there  are  charges  as  t» 
the  names  of  the  crew,  and  interrogatories  framed  for 
the  purpose  of  getting  at  the  names,  in  order  that  the 
persons  who  have  formed  the  crew  may  be  examined 
as  witnesses. 

Mr  Smanston^  in  reply. 

It  is  true,  that  it  appears  from  the  description  of  the 
documents  given  in  the  first  schedule,  that  two  of  them 
relate  to  the  state  of  Major  Greswolde^s  health  :  but  they 
may  not  relate  to  the  state  of  his  health  at  the  time 
at  which  the  insurance  was  effected ;  and  if  they  do 
not,  they  are  not  material  to  the  Plaintiffs'  case.  Lord 
Tenterden*s  decision  in  Williams  v.  Mundie  (a)  underwent 
a  minute  scrutiny  in  Greenough  v.  Gaskell  {b\  and  was 
then  found  to  be  inconsistent  with  other  decisions  made 
by  his  Lordship  himself.    A  case  laid  before  counsel 

is 

(a)  Ry.  4*  Moo.  55.  (6j  1  Mylne  4*  Keen^  98. 
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1836.       is  protected  if  prepared  in  contemplation  of  litigation^ 

but  not  otherwise ;  a  distinction  which  shews  that  the 

principle  of  protection  is  that  of  precluding  one  partj 

Lord         fpQ^  gqins  to  trial  with  the  other's  evidence ;  and  that 
John  G£oa6£  on 

Lennox,      principle  is  equally  applicable  to  the  present  case. 


Nov.  4.  The  Lord  Chancellor  [after  stating  the  case  made 

by  the  bill,  and  the  passages  in  the  answer  and  the 

schedules] :  — 

When  this  motion  was  argued  before  the  Master  of 
the  Rolls,  it  seems  to  have  been  assumed,  that  there 
was  a  sufficient  admission  on  the  part  of  the  Defendant, 
to  entitle  the  Plaintiffs  to  move  for  a  production  of  the 
papers  in  question;  and  a  sufficient  statement  by  the 
Defendant  to  entitle  him  to  resist  the  production,  upon 
the  grounds  insisted  upon  in  the  argument;  no  question 
upon  either  of  these  points  appearing  to  have  been 
made  before  the  Master  of  the  Rolls. 

When  the  motion  was  argued  before  me  by  way  of 
appeal,  it  occurred  to  me,  that  there  might  be  some 
doubt,  whether  the  answer  contained  a  sufficient  admis- 
sion, to  entitle  the  Plaintiffs  to  move  for  the  production 
of  the  documents  in  question.  To  entitle  the  Plaintiffs 
to  an  order  for  that  purpose,  they  must  shew  an  admis- 
sion, that  the  documents  which  they  seek  to  inspect,  are 
in  the  possession  of  the  Defendant ;  and  that  they  are 
of  a  nature  to  entitle  the  Plaintiffs  to  an  inspection  of 
them.  And  where  an  answer  is  framed  so  as  to  meet 
the  form  of  words  commonly  used  in  the  interrogatory 
for  that  purpose,  no  question  of  this  kind  can  arise ; 
but  in  this  case  the  Defendant  has  not  answered  the  in- 
terrogatory, except  by  making  his  statement  as  to  the 
documents  in  the  two  schedules,  and  then  denying,  in 
the  words  of  the  interrogatory,  the  possession  of  any 

others. 
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others.  So  that  it  is  by  implication  only,  and  not  by 
any  direct  admission,  that  the  PlaintiflTs  can  shew  from 
the  answer,  that  the  documents  fall  under  the  descrip- 
tion  contained  in  the  answer.  Johv^mboi 


Lennox. 


Upon  examining,  however,  the  passage  in  the  answer 
referring  to  the  schedules,  and  the  schedules  themselves, 
I  think  that  there  are  sufficient  admissions,  that  the 
documents  in  question  are  such  as  the  Plaintiffs,  accord- 
ing to  the  ordinary  rule,  are  entitled  to  inspect.  The 
description  of  the  documents  themselves,  in  the  sche- 
dules, is,  in  many  instances,  sufficient  for  that  purpose, 
and  as  to  others,  the  passage  in  the  body  of  the  answer 
referring  to  the  first  schedule  says,  that  the  letters  and 
papers  mentioned  and  enumerated  in  the  first  schedule, 
are  and  contain  information  furnished  to  the  Defendant 
as  to  evidence  which  can  be  procured  or  given,  on  the 
Defendant's  behalf  against  the  Plaintiffs.  There  is, 
therefore,  an  admission  that  all  the  papers  relate  to  the 
subject  matter  of  the  bill,  and  that  being  so,  the  Plaintiffs 
are  entitled  to  inspect  them,  unless  the  Defendant  has 
by  his  answer  stated  circumstances  which  entitle  him  to 
be  protected  against  the  operation  of  the  ordinary  rule. 

Now,  the  ground  upon  which  the  Defendant  insists 
that  the  Plaintiffs  ought  not  to  inspect  these  documents, 
is  to  be  found  in  the  next  passage  in  the  answer,  in 
which  he  says,  that  the  producing  the  same,  or  any  part 
of  them  to  the  Plaintiffs,  or  permitting  the  Plaintiffs  to 
inspect  the  same  or  any  of  them,  might  disclose  the 
names  of  witnesses  intended  to  be  examined,  and  evidence 
intended  to  be  given  on  behalf  of  the  Defendant,  in  the 
said  action  of  the  Defendant  against  the  Plaintiffs,  and 
in  the  other  actions  aforesaid,  and  in  the  present  suit ; 
which  suit,  it  is  to  be  observed,  is  a  bill  of  discovery,  in 
aid  of  a  defence  to  an  action  at  law. 

N  n  4  The 
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1 8S6.  The  Plaintifis,  moving  upon  this  answer,  must  undoubt- 

^— .-"^     edly  take  as  true  what  the  Defendant  alleges  relative  to 
^'^"^       the  subject  matter  of  the  motion ;  but  care  must  be  uken, 
^^^        that  theDefendant  be  not  permitted  by  a  general  allegation 
^Xnnox!**"  to  defeat  the  PUintife'  right,  without  incurring  the  danger 
which  attends  a  false  allegation  in  an  answer.     If  this 
were  to  be  permitted,  it  would  indeed  afford  the  means 
of  overturning  a  most  important  part  of  the  protection 
which  this  Court  affords  to  the  rights  of  parties.    The 
protection  on  the  ground  of  professional  confidence,  is 
not  set  up  in  the  body  of  the  answer,  and  is  only  to  be 
inferred  from  the  description  of  the  documents  in  the 
schedule  itself.    The  Defendant  has  set  up  no  defence 
against  the  production,  unless  the  proposition  can  be 
maintained,  that  a  Plaintiff  is  not  entitled  to  inspect  any 
document  which  is  and  contains  information  furnished  to 
the  Defendant,  as  to  evidence  which  can  be  ptoduced  or 
given  on  the  Defendant's  behalf  against  a  Phuntiff,  the 
producing  of  which  to  the  Plaintiff  mighl  disclose  Uie 
names  of  witnesses  intended  to  be  examined,  and  evi- 
dence intended  to  be  given  on  behalf  of  the  Defendant  in 
the  action.    Can  it  be  said  that  every  document  of  which 
this  can  truly  be  affirmed  is  a  privileged  document? 
Suppose,  for  instance,  that  some  of  the  letters  in  the 
sch€»dule  contained  a  statement,  without  any  inquiry  on 
the  part  of  the  Defendant,  of  circumstances  relating  to 
the  life  insured,  which  would  shew  that  it  was  not  an 
insurable  life,  and  shewing  that  the  Plaintiff  at  law 
knew  such  to  be  the  case,  and  had  admitted  it,  but 
stating    that    some  medical  person  named  had  been 
heard  to  express  an  opinion  favourable  to  the  case  of 
the  Plaintiff  at  law,  or  some  fact  tending  to  repel  such  a 
conclusion;  such  a  letter  or  document  would  answer 
the  whole  of  the  description  in  the  answer;  but  it  could 
not  be  said  that  the  Plaintiffs  in  Equity  had  no  right  to 
any  information  as  to  such  a  document 

The 
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The  proposition  raised  at  the  bar  was  this,  that  it  18S6. 
had  been  decided  that  a  Defendant  is  not  bound  to  pro- 
duce, for  the  inspection  of  his  opponent,  what  may  have 
passed  between  himself  and  any  professional  advber,  re-  j  ^^^^j^^^ 
lative  to  the  matter  in  contest,  though  before  any  liti-  Lennox. 
gation  had  commenced,  provided  that  what  so  passed 
was  in  contemplation  of  expected  litigation ;  that  a  party 
engaged  in  litigation  is  not  bound  to  employ  profes- 
sional assistance,  and  still  less,  when  litigation  is  only 
expected;  that  a  party,  therefore,  acting  for  himself,  and 
corresponding  with  others  with  a  view  to  actual  or  ex- 
pected litigation,  ought  to  be  equally  protected  against 
being  compelled  to  reveal  the  result  of  bis  inquiries. 
Were  I  to  give  any  opinion  upon  this  proposition,  it 
would  be  wholly  extra-judicial ;  for  I  think  that^  sup- 
posing it  to  be  capable  of  being  supported,  the  De- 
fendant has  not  in  this  case  so  raised  the  defence  by 
his  answer  as  to  entitle  him  to  the  benefit  of  it. 

The  Master  of  the  Rolls  has  by  his  order  protected 
the  Defendant  from  producing  any  communications  be- 
tween himself  and  his  professional  advisers ;  and  I  am 
of  opinion  that  he  has  given  to  the  Defendant  the  full 
benefit  to  which  he  is  entitled. 

Upon  the  ground,  therefore,  that  the  answer  contains 
su£Bcient  admissions  that  the  documents  in  question  so 
relate  to  the  matters  in  issue  as  to  entitle  the  Plaintiff 
to  an  inspection  of  them,  according  to  tlie  ordinary  rule, 
and  that  it  does  not  contain  any  statement  sufficient  to 
entitle  the  Defendant  to  protection  against  the  operation 
of  the  ordinary  rule,  I  am  of  opinion  that  the  order  of 
the  Master  of  the  Rolls  is  right,  and  that  the  motion  to 
discharge  it  must  be  refused  with  costs. 
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AuffUMi  10.  In  the  Matter  of  J.  B.,  a  supposed  Lunatic. 

Nov,  5. 

In  determin-  riiHIS  was  a  petition  praying  that  an  inqubition  taken 

iiproper  ^i^  upon  a  commission  of  lunacy,  under  which  the  jury 

a  coRimiuion  had  found  a  verdict  that  J.  B.  was  not  a  lunatic,  but 

should  issue,  was  of  sound  mind  and  was  sufficient  for  the  govern- 

the  Court  is  jjoeai  of  himself  and  his  estates,  might  be  quashed,  and 

solely  by  the    that  a  new  commission  might  issue. 

consideration 

of  what  is 

necessary  for        The  petitioner  was  the  younger  brother  and  presump* 

of  tiJe  persoDT  ^*^^  heir-at-law  of  the  alleged  lunatic 
and  property 

and  has  no  *         'I'he  petition  detailed  the  circumstances  under  which 

regard  to  the    ^jjg  inquisition  was  takei),  and  the  grounds  upon  which 

of  the  com-      the  verdict  of  the  jury  was  sought  to  be  impeached. 

^evalidi^of  '^^^"S  Other  things  it  stated  that,  upon  the  execution 

his  antecedent  of  the  commission,  in  the  month  of  March  last,  the 

motives  which  brother-in-law  of  J.  B^  the  alleged  lunatic,  opposed 

have  actuated  the  commission,  and  produced  a  trust  deed  dated  the 

the  proceed-  ^ 

ing.  1st  of  January  1817,  purporting  to  be  made  between 

bc^wn  b^"  •^^  ^"  ^^  *®  ^"'  P"'^^  ^^"'^  trustees  of  the  second 
nacy  with  part,  and  the  petitioner,  then  an  infant  of  the  age  of 
▼a^s?an?a  ^"^clve  years,  and  his  two  sisters  with  their  respective 
state  of  sound  husbands,  of  the  third  part,  whereby  it  appeared  that 
to  ocxMional    ^'  ^*  ^^^  conveyed  all  his  real  estates  and  also  cer- 

unsoundness  tain  personal  property  to  the  parties  of  the  second  part, 
arising  from  .         ,  /«  •    • 

accidental        upon  trust  to  receive  the  rents,  profits,  and  mterest 

and  temporary  thereof,  and  hold  the  same  to  the  use  of  such  persons, 
causes* 

and  for  such  purposes  as  «/.  B.  with  the  written  consent 

and  approbation  of  the  trustees  should  by  deed  or  will 

'     direct  and  appoint;  and  in  default  thereof,  and  until 

such  appointment,  upon  trust  at  their  discretion  either 

to 
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to  pay  the  same  to  J.  JB«,  and  his  assigns,  or  to  apply        18S6« 
and  dispose  of  the  same  or  such  parts  thereof  as  they  .  \i,  V*  L 
should  think  fit,  for  such  uses  and  purposes  for  the  main-       of  J.  B. 
tenance  and  support  of  J.  A,  in  discharge  of  the  ex- 
penses to  be  incurred  on  his  behalf  for  meat,  drink, 
clothing,  attendance,   house-rent,  taxes,  servants,  and 
other  necessaries,  and  personal  comforts,  or  of  any  other 
expenses  to  be  incurred  on  his  behalf  suitable  to  his 
wants  and  station  in  life,  as  they  (the  trustees)  should  in 
their  uncontrolled  discretion  think  fit;  and,  afler  the  de- 
cease of  c7.  B.^  then  upon  trust  to  hold  the  aforesaid  pro- 
perty, and  the  rents,  profits,  and  interest  thereof,  upon 
trust  in  equal  thirds  for  the  benefit  of  the  petitioner  and 
his  two  sisters  absolutely. 

The  petition  stated  that  it  appeared  upon  the  evi- 
dence taken  at  the  inquisition,  that  the  only  party  who 
had  executed  this  deed  was  the  alleged  lunatic  J.  B., 
who  executed  it  at  the  time  when  he  was  in  confine- 
ment as  a  patient  in  a  lunatic  asylum ;  that  his  brother- 
in-law,  who  was  one  of  the  trustees,  had  under  colour 
of  the  deed  been  for  many  years  past  in  possession  of 
the  property  thereby  conveyed,  and  had  received  the 
rents  and  profits  and  interest  arising  therefrom,  and 
that  he  had  also  paid  some  portion  of  the  money  so 
received  for  the  maintenance  and  care  of  J.  B.  at  the 
lunatic  asylum  in  question ;  but  that  it  did  not  appear 
he  had  ever  rendered  any  account  of  his  receipts  and 
disbursements. 

The  various  grounds  on  which  the  petitioner  rested 
his  application  are  stated  in  the  judgment. 

Mr.  Whitmarsh^  who  appeared  in  support  of  the  peti- 
tion, commented  strongly  upon  the  nature  and  effect  of 
the  deed  of  the  1st  of  January  1817,  and  the  circum- 
stances 


5A0  CASES  IN  CHANCERY. 

1836.        stances  under  which  it  appeared  to  have  been  execated ; 
*  -■  -^r '     and  be  also  contended  tbat^  upon  the  affidavits  now 
of  J.  B.       before  the  Court,  it  was  clear  that  the  jury  in  deciding 
in  favour  of  the  sanity  of  J.  B.  had  come  to  an  erro- 
neous conclusion. 

Mr.  Wakefieldf  who  appeared  to  oppose  the  applica- 
tion, said  he  was  so  fully  satisfied  that  the  petitioner 
had  failed  in  making  out  his  case  upon  the  evidence, 
that  he  would  leave  the  matter  entirely  in  the  hands  of 
the  Court. 

The  Lord  Chancellor  said  that  before  giving  judg- 
ment it  would  be  necessary  for  him  to  go  carefully  and 
minutely  through  the  affidavits,  as  well  as  the  evidence 
taken  upon  the  inquisition. 


Nw.  5.  7%^  Lord  Chancellor. 

This  was  a  petition  to  quash  an  inquisition,  and  that 
a  new  commission  might  issue,  the  inquisition  having 
been  taken  on  the  21st  of  March  in  the  present  year, 
and  the  application  being  for  relief  against  the  effect  of 
a  verdict  finding  that  the  party  in  question  was  not  of 
unsound  mind,  and  for  a  new  commission,  on  the 
ground  that  the  case  laid  before  the  jury  ought  to  have 
led  to  a  different  result,  and  that  the  state  of  the  in« 
dividual  now  is  such  as  to  require  the  protection  of  a 
commission.  It  is  obvious,  however,  that  if  there  be  no 
case  for  a  commission  at  this  time,  that  is  to  say,  in 
August  18S6,  when  the  petition  was  heard,  it  is  not 
material  whether  the  former  verdict  was  right  or  not. 

Several  new  affidavits  have  been  filed  in  support  of 
this  application,  but  no  affidavit  of  any  medical  person 

has 
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has  been  produced,  shewing  the  present  unsoundness        18S6. 
of  mind  of  Mr.  A,  although  no  complaint  is  made  that  in\he  Matter 
the  party  prosecuting  the  petition  was  denied  access  to       of  J.B. 
the  alleged  lunatic 

On  the  other  hand,  Mr.  Jone^^  a  surgeon,  says  posi- 
tively, that  Mr.  B.  is  at  present  in  a  state  of  sound 
mind,  and  Bradley^  the  person  with  whom  he  has  re- 
cendy  been  living,  deposes  to  the  same  effect.  Upon 
such  evidence  it  would  be  impossible  to  issue  a  com- 
mission, for  there  would  not  only  be  an  absence  of  any 
evidence  in  favour  of  the  proposition  that  the  party  . 
was  of  unsound  mind,  but  the  positive  testimony  of  two 
persons,  one  of  them  a  medical  practitioner,  to  his 
sanity.  If,  however,  a  different  state  of  circumstances 
had  appeared  upon  the  inquisition  before  the  jury,  it 
might  be  proper  to  make  the  matter  the  subject  of 
further  investigation.  It  is  therefore  material  to  see 
how  the  evidence  stood  at  the  time  when  the  present 
application  was  made,  and  also  to  consider  whether, 
upon  the  evidence  which  was  before  them,  the  jury 
came  to  a  right  conclusion. 

It  was  said  that,  in  the  verdict  which  they  gave,  the 
jury  were  influenced  by  a  suspicion  that,  in  prosecuting  • 
the  commission  against  his  brother,  the  petitioner  was 
actuated  by  interested  motives ;  but,  beyond  the  asser- 
tion of  the  petilioner,  there  is  no  proof  that  such  was 
the  fact  Doubtless  it  was  the  duty  of  the  jury  not  to 
permit  themselves  to  be  biassed  by  any  such  feelings, 
however  natural.  At  all  events,  such  feelings  cannot 
operate  on  the  mind  of  the  Court  which,  in  deciding  upon 
questions  of  this  kind,  must  be  governed  solely  by  the 
consideration  of  what  is  necessary  for  the  protection  of 
the  person  and  property  of  the  party.  I  wish  to  make 
no  imputation  of  improper  motives,  but  it  is  impossible 

to 
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1836.       to  look  at  the  history  of  these  transactions  without 

In  the  Matter  *^'°8  ^^^  ^^®  ^^^'^  ^  ^^®  person  of  the  alleged  lunatic 
of  J.  B.  bad  much  less  to  do  with  the  suing  out  of  the  com- 
mission, than  a  desire  to  impeach  or  invalidate  the 
deed  of  the  1st  of  January  1817.  By  the  effect  of  that 
deed  the  expectations  of  the  petitioner,  as  his  brother's 
heir-at-law  were  displaced ;  and  the  property  of  Mr.  B. 
was,  under  its  provisions,  made  distributable  upon  his 
death  among  all  his  next  of  kin  equally.  I  do  not 
say  that  the  petitioner,  in  instituting  a  proceeding  of 
this  kind,  has  not  a  right  to  look  to  his  own  interest ; 
but  certainly  the  evidence,  as  it  now  stands,  gives  me  the 
impression  that  he  has  been  mainly  actuated  by  a  desire 
to  attack  the  deed  of  1817,  which  he  considers  to  be 
prejudicial  to  him.  If  any  further  proof  of  this  were 
necessary,  it  would  be  found  in  the  petitioner's  letter  of 
the  29th  of  Jidy  1834,  which  shews  beyond  a  doubt, 
that  the  property,  and  not  the  person  of  Mr.  B^  was 
the  object  of  the  proceeding.  Be  that,  however,  as  it 
may,  and  whatever  the  motives  of  the  petitioner  may 
have  been,  I  am  bound  now  to  dispose  of  the  case  in 
such  a  way  as  shall  appear  to  me  most  conducive  to 
the  interests  of  the  individual  who  is  the  object  of  the 
commission. 

Another  objection  made  to  the  finding  of  the  jury,  or 
rather  to  the  grounds  on  which  they  came  to  that  find* 
ing,  was  this,  that  they  paid  less  attention  to  the  evidence 
adduced  before  them,  than  to  the  result  of  their  own 
observations,  upon  the  personal  examination  of  Mr.  Bm 
But  with  what  view,  I  would  ask,  are  the  jury  permitted 
to  see  and  examine  the  individual  at  all  ?  Surely  it  must 
be  for  the  purpose  of  assisting  them  in  forming  an 
opinion  of  his  state  of  mind ;  and  if  so,  it  must  be  as- 
sumed that  they  are  at  liberty  to  exercise  their  own 
observation,  and  make  their  own  inferences  from  the  re* 

suit 
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suit  of  their  observation.     The  jury  had  both  kinds  of        1836. 

evidence  before  them,  the  testimony  of  others  who  had  ,  ^*T*'CT^ 

In  the  Matter 
good  opportunities   of  judging,   and  the  information       of  J.  B. 

derived  from  personal  examination  and  inspection,  and 
they  were  bound  to  draw  tlieir  conclusion  from  the 
effect  of  both  combined.  Certainly  after  what  passed 
at  the  interview  with  Mr.  A,  as  detailed  in  the  peti- 
tioner's affidavits,  it  is  impossible  to  say  that  any  jury 
would  have  been  justified  in  finding  him  to  be  a  person 
of  unsound  mind. 

I  throw  entirely  out  of  my  consideration  the  deed  of 
1817.  Whether  that  was,  or  was  not  a  proper  instru- 
ment in  itself;  whether  it  was  the  spontaneous  act  of 
the  individual,  or  whether  he  was  procured  to  execute  it 
Without  knowing  or  understanding  its  effect,  cannot  be 
material  where  the  sole  question  is,  whether  the  party 
in  the  year  18S6,  is  or  is  not  of  unsound  mind.  If  the 
interests  of  the  petitioner  are  improperly  affected  by  that 
deed,  he  has  the  means  of  obtaining  in  the  regular  way 
the  relief  which  under  the  circumstances  he  is  entitled  t6. 

It  was  clear  from  the  evidence,  that  at  different  periods 
of  his  life  Mr.  B.  had  been  subject  to  attacks  creating 
unsoundness  of  mind,  and  it  was  equally  clear  that  at  dif- 
ferent times  he  had  entirely  recovered  from  those  attacks. 
If  this  be  not  the  fact,  why  did  his  brother  the  petitioner 
delay  from  the  period  when  he  came  of  age,  which  must 
have  been  at  least  eight  years  ago,  until  the  year  1836, 
before  he  applied  for  a  commission? 

It  is  true  that  medical  opinions  with  respect  to  Mr. 
B.*s  state  of  mind  at  different  former  periods  are  not  at 
all  conclusive ;  but  they  are  important,  if  they  prove  a 
state  of  mind  not  really  and  necessarily  continuing  un- 
sound. Lunacy  with  lucid  intervals  presupposes  a  con- 
tinuing 
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1836.        tinuing  malady;  but  occasional  unsoandness  arising  from 
^  y~^^       accidental  and  temporary  causes,  such  as  excess,  is  no 
of  J.  B.       ground  for  a  commission. 

Now,  referring  to  the  witnesses  who  were  examined 
upon  the  inquisition,  I  find  that  Mr.  Gaunt  speaks  of 
Mr.  A's  state  of  mind  in  the  years  1814  and  18 15. 
Mr.  Thompson  speaks  of  the  year  1822,  and  says  that 
after  Mr.  B.  had  recovered  from  his  excitement,  he  was 
perfectly  capable  of  managing  himself;  and  that  if  kept 
from  liquor,  he  was  not  a  proper  subject  to  be  confined. 

Whitfield^  who  is  not  a  medical  man,  speaks  to  a  period 
rather  later  than  August  18S5.  Mrs.  Shawe^  a  servant  of 
Mr.  Burman  says,  that  he  was  at  times  not  fit  to  be  left 
without  control,  but  at  other  times  he  was  capable  of  any 
thing.  Baker's  testimony  is  to  the  same  efiect.  That 
witness  says  of  the  patient  that  <<  he  knows  what  he  is 
about  at  most  times,  although  at  times  he  might  be  a 
little  deranged." 

The  two  most  important  witnesses,  however,  in  sup- 
port of  the  commission,  are  Dr.  Eccles  and  Dr.  Male* 
The  latter,  who  saw  Mr.  B.  in  December  1835,  <<  thought 
him  very  weak,  judging  both  from  his  eye  and  expres- 
sions, but  could  not  say  whether  he  was  or  was  not  of 
unsound  mind."  Dr.  Eccles  speaks  of  having  seen  him 
about  five  weeks  before  the  examination,  (the  exact  date 
of  this  visit  is  fixed  by  Mr.  Bwman  at  the  8th  of  J2z- 
nuafi/f)  and  he  states  that,  from  his  own  observation  and 
what  he  had  heard  from  the  witnesses,  he  thinks  him  a 
man  of  weak  mind,  and  incapable  of  taking  care  of  him- 
self and  his  property,  without  control.  '<  His  mind  (Dr. 
Eccles  says,}  cannot  be  characterised  as  a  sound  mind ; 
I  mean  that  there  is  great  imbecility."  Such  was  the 
case  as  made  on  behalf  of  the  commission  by  the  medical 

witnesses 
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witnesses  and  others  having  the  most  direct  means  of       18S6. 

forming  an  opinion.  ~-  -' 

^  ^  In  the  Matter 

ofJ.B. 

Against  the  commission,  Mr.  BttrmaUf  under  whose 
care  the  party  lived  for  twenty  years,  after  speaking  to 
former  periods  of  unsoundness  commencing  with  the  year 
1816,  says  that  in  the  years  1828,  1829,  1830,  1831, 
1832,  1833,  1834,  and  up  to  August  1835,  he  was  free 
from  it,  although,  in  1833,  he  laboured  under,  debility 
from  the  effects  of  the  treatment  for  inflamination  in  the 
lungs:  that  in  August  1835  he  returned  to  his  friends 
after  a  consultation  had  been  had  upon  his  case  with  two 
physicians.  Dr.  James  Johnstone  and  Dr.  John  Johnstone : 
that  on  the  23d  of  August^  the  witness  saw  him  at  his  i 
brother's,  under  excitement  from  liquor ;  that  he  took  him  / 
home,  and  that  he  was  violent  for  one  fortnight,  and  ill 
for  six  weeks ;  that  it  was  upon  that  occasion,  and  when 
he  was  in  that  state,  that  Dr.  Male  saw  him ;  that  he  was 
perfectly  sane  when  Dr.  Eccles  saw  him,  and  that  he  has 
been  so  ever  since ;  that  the  petitioner  only  came  to  see 
his  brother  three  times  in  the  course  of  nineteen  years. 
Upon  cross-examination  he  says,  '^  there  has  been  no 
delusion  of  late,  but  I  think  him  liable  to  a  relapse  at 
any  moment;  also,  that  since  the  year  1822  there  have 
been  long  lucid  intervals,  but  there  were  seeds  of  the 
disease,  which  might  have  been  readily  excited  and 
which  would  have  rendered  his  discharge  imprudent" 

Dr.  John  Johnstone^  speaking  of  the  excitement  in 
August  1835,  says,  ^*  I  have  seen  him  to-day.  He  is 
quite  calm  and  collected,  and  I  think  of  sound  mind.  I 
think,  on  account  of  his  habit  of  drinking,  he  requires 
watching.  I  mean  by  having  a  sound  mind  at  this  time, 
that  he  is  now  equal  to  the  business  of  life  and  to 
making  a  will.  I  think  him  capable  of  managing  his  pro- 
perty if  he  could  be  kept  from  drink.     If  he  could  be 

Vol.  L  O  o  placed 
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Broughian  v.  Gulfy  (a),  and  HMin$  v.  Archer^  at   the 
Rolls. 

The  effect  of  the  deed  of  iligttf/  181 1,  is  to  create  an 
equitable  charge  on  any  future  living,  which  Mr. 
Warrington  might  acquire,  to  take  eifect  from  the 
moment  at  which  he  should  become  entided  to  suck 
future  living.  The  charge  is  not  executory,  but  it 
amounts,  in  equity,  to  an  assignment  of  the  profits  of 
the  living.  The  effect  would  not  have  been  stronger,  if 
the  words  used  had  been,  *^doth  hereby  charge;"  those 
words  would  clearly  have  operated  as  an  equitable 
assignment,  for  it  is  perfectly  well  settled,  that  a  party 
may,  in  equity,  assign  what  he  has  not  got  at  the  time; 
Curtis  V.  Atdber  (i),  Douglas  v.  Russett,  (r)  Alexander  ▼• 
Duke  of  fVeUingtofi{d).  Whenever  an  equitable  right 
is  established,  a  Court  of  Equity  will  in  some  manner 
give  effect  to  that  right,  without  regard  to  the  form  in 
which  the  right  may  have  been  created.  The  appoint- 
ment of  a  receiver,  is  a  perfectly  proper  mode  of  giving 
effect  to  such  a  right,  as  that  which  the  Plaintiffs  have. 
The  Defendants  having  obtained  a  legal  right,  with 
notice  of  the  Plaintiff's  equitable  interest,  will  be  held  to 
be  trustees  for  the  Plaintiff,  to  the  extent  of  that  interest. 
In  Bettesworih  v.  7^  Dean  and  Chapter  of  St.  PauTs  {e% 
it  was  decided  that  where  a  covenant  was  partly  lawful  and 
partly  unlawful,  it  should  be  carried  into  effect  as  far  as 
the  law  allowed.  A  Court  of  Equity  will  consider  that 
which  ought  to  have  been  done,  as  having  been  done. 
The  new  living  must  therefore  be  considered  to  have 
been  fully  charged,  in  pursuance  of  the  covenant,  within 
three  months  after  it  had  been  acquired.     It  is  not  true 

that 
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that  specific  performance  will  be  ordered  only  where 
damages  could  be  obtained  at  law;  Cannel  v.  Buckle  {a). 
The  Court  considers  tlie  conscience  of  a  covenantor 
bound ;  and  the  specific  performance  is  only  a  mode  by 
which  the  Court  gives  effect  to  this  view.  Mr.  War^ 
rington  became  a  trustee  for  the  Plaintifl^  immediately 
upon  his  obtaining  the  living  of  Leake. 

The  Defendants  had  full  and  complete  notice  of  the 
deed  of  1811,  and  of  all  its  contents;  for  the  deed  of 
1818,  which  refers  to  the  deed  of  1811,  was  registered; 
besides,  the  Defendants  admit  by  their  answer,  that  they 
were  aware  of  the  deed  of  1811 ;  and  this  is  also  proved 
by  the  evidence.  Notice  of  the  deed  of  1811  was,  of 
course,  notice  of  all  its  contents;  Hall  v.  Smith {b\ 
Taylor  v.  Baker  {c\  and  the  cases  there  referred  to. 

Mr.  Jacob  and  Mr.  Purvis^  for  the  Defendants  Meg- 
gisorif  Pringle^  and  Manisty. 

The  covenant  has  already  been  performed,  by  the 
execution  of  the  deed  of  1818,  which  was  accepted  in 
satisfaction  of  the  covenant,  and  would  support  a  plea 
of  accord  and  satisfaction. 


18S6. 

Metcalfe 

The 

Arcbbishop 

of  YouK. 


The  covenant  was  one  and  entire,  although  treated  by 
the  Vice-Chancellor  as  containing  separate  part^;  the 
latter  words  are  but  a  covenant,  like  the  former.  If  the 
order  of  the  words  had  been  inverted,  the  effect  would 
have  been  just  the  same.  The  whole  doctrine  of  equit- 
able charges  rests  on  the  right  to  specific  perform- 
ance ;  for  a  person  having  an  equitable  charge,  has  no 
estate  or  interest;  and  certainly,  there  has  been  no 
case  in  which  an  equitable  assignment  has  been  carried 

into 
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into  effect,  when,  in  consequence  of  an  intervening  sta* 
tute,  there  could  be  no  specific  performance. 

The  statute  of  Elizabeth  renders  the  performance 
of  the  covenant  illegal  at  law,  and  in  equity  also.  No 
action  of  covenant  could  be  brought  upon  either  branch 
of  the  covenant,  for  the  refusal  to  perform  the  cove- 
nant after  the  performance  of  it  has  become  unlaw- 
ful ;  it  is  no  breach  of  the  covenant  at  law ;  and  where 
there  has  been  no  breach  at  law,  there  can  be  no 
specific  performance  in  equity :  this  was  laid  down 
by  Lord  Eldon  in  Pf*ebbie  v.  Bqghurst.  {a)  The  Court 
will  not  endeavour  to  evade  the  statute  of  Elizabeth  »- 
and  the  Court  is  not  entitled  to  draw  a  distinction  be- 
tween things  which  are  mala  prohibita^  and  things 
which  are  mala  in  se ;  Cannan  v.  Bryce  (6),  Aubert  v. 
Maze  {c).  Beitesfworth  v.  The  Dean  and  Chapter  of 
St,  PauFs  is  the  only  case  at  all  analogous  to  this ; 
but  the  decision  there  made  cannot  be  applied  to  the 
present  case.  There  is  no  instance  in  which  a  re- 
ceiver has  been  appointed,  upon  the  mere  ground  that 
there  was  no  other  mode  of  giving  relief.  By  that 
means,  the  Court  would  give  indirectly  the  benefit  of 
a  specific  performance,  in  cases  in  which  a  specific  per- 
formance could  not  be  had.  The  effect  of  the  decree 
is,  that  there  must  be  a  perpetual  receiver.  Is  the  ap- 
pointment of  a  receiver  to  be  considered  as  an  execu- 
tion ?  There  is  no  case  of  an  execution  in  this  Court 
to  raise  a  sum  of  money. 

There  can  be  no  such  thing  as  a  rent  charge  out  of 
tithes ;  Co.  Litt.  {d)  The  covenant  to  charge  the  tithes 
could  not  have  more  effect  in  equity  than  at  law,  where 

it 
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it  would  have  none.  While  charging  benefices  was' 
lawful,  equity  could  only  have  directed  a  demise  for 
ninety-nine  years,  if  the  incumbent  should  so  long  live. 
In  the  case  of  a  sequestration,  the  bishop  has  the 
power  of  deciding  what  part  of  the  income  shall  be  set 
apart  to  provide  for  the  performance  of  the  duties  of 
the  cure;  but  can  this  Court  do  that?  The  debt  is 
one  which  accrues  de  anno  in  annum  s  it  cannot  be 
worked  out  in  this  Court. 
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Mr.  Tinneyf  in  reply,  was  desired  by  the  Lord 
Chancellor  to  confine  himself  to  the  question,  whether 
there  was  a  distinct  charge  upon  the  subsequently  acr 
quired  benefice. 

The  new  living  was  to  stand  charged  and  chargeable 
until  Mr.  Warrington  should  have  formally  cha,rged  it{ 
it  now  .stands  charged,  therefore,  because  Mr.  Warringr 
ton  cannot  formally  charge  it.  A  very  good  equitable 
estate,  may  be  created,  although  a  court  of  law  can  take 
no  notice  of  it.  If  a  man  were  to  grant  and  convey 
land  to  another,  no  estate  at  law  would  pass,  but  a  very 
good  equitable  title  would  be  given  to  the  grantee.  So, 
before  the  statute  of  uses,  a  covenant  to  stand  seised, 
vested  the  equitable  estate  in  the  covenantee,  and  a 
lease  for  a  year  vested  the  equitable  estate  in  the 
bargainee.  If  these  had  not  been  equitable  estates 
before  the  statute,  they  would  not  now  be  legal  estates 
under  the  statute's  operation.  Even  where  an  agreement 
is  executory,  the  Court  looks  back  to  the  time  at  which 
it  was  made.  Bettes^worth  v.  TTie  Dean  and  Chapter  of 
St,  PauTs  is  quite  in  point,  as  shewing  that  if  the  wholes 
covenant  cannot  be  performed,  yet  that  that  part  of  it 
shall  be  performed  which  is  not  inconsistent  with  the 
law.  In  that  case,  a  covenant  was  made  to  grant  a 
lease  for  ninety-nine  years,  which  it  afterwards  become 
unlawful  to  do;  the  covenant,  therefore,  was  gone  at  law.; 
O  o  4  but 
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but  the  House  of  Lords,  upon  appeal  from  the  Court 
of  Chancery^  granted  a  specific  performance  of  the 
covenant,  by  directing  that  a  lease  should  be  granted  for 
as  long  a  term  as  the  law  still  allowed,  namely,  forty 
years.  Neither  in  Curtis  ▼•  Attbery  nor  in  Douglas  v. 
Russellt  nor  in  Alexander  v.  Duke  of  WellingUm^  was 
the  doctrine  of  specific  performance  alluded  to  by  the 
judges,  with  reference  to  the  power  of  creating  an 
equitable  interest  in  property  which  should  be  after- 
wards acquired.  A  man,  having  a  legal  estate,  may 
declare  himself  trustee  for  another.  That  is  not  a  con- 
tract to  be  enforced  by  a  decree  for  specific  perform- 
ance. In  the  present  case,  Mr.  Warnnglon  declares, 
in  effect,  that  he  will  be  a  trustee  of  the  new  living  for 
the  person  entitled  to  the  annuity.  It  is  true,  that  if 
a  rent  charge  were  granted  out  of  the  whole  rectory, 
ajdistress  could  be  made  upon  the  glebe  only ;  but  a 
demise  of  the  whole  rectory  might  be  made  for  a  term. 
The  person  to  whom  the  rectory  was  demised,  woukl 
be  considered,  by  the  Ecclesiastical  Court,  liable  to 
perform  the  duties  of  the  cure,  and  if  necessary,  that 
Court  would  put  a  sequestration  upon  him  for  that 
purpose.  Suppose  that  by  reason  of  Mr.  Warrington 
being  abroad,  the  Plaintiff*  could  have  procured  no 
actual  demise  of  the  new  living,  he  might  have  filed 
his  bill,  and  obtained  just  such  a  decree  as  the  Vice- 
Chancellor  has  made  now.  If  that  decree  had  been 
made  before  the  statute  of  the  57  G.  S.  c.  99.,  it  would 
not  have  been  affected  by  it  Whenever  a  person  en- 
tided  to  an  equitable  estate,  can  get  the  legal  estate,  this 
Court  protects  the  equitable  estate  by  a  receiver. 


The  Lord  Chancellor  expressed  his  opinion  that 
it  was  made  out  that  the  Defendants  had  notice  in  fact 
of  the  deed  of  1811,  and  of  its  contents,  at  the  time 
at  which  their  warrant  of  attorney  was  executed. 

The 
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'  The  Lord  Chancellor. 

This  was  an  appeal  by  certain  of  the  Defendants, 
judgment  creditors  of  the  Rev.  Mr.  Warringion^  Vicar 
of  the  parish  of  Leake ;  and  the  question  is,  whether 
the  Plaintiff  has  or  has  not  a  preferable  charge  upon, 
and  title  to  the  proceeds  of  the  vicarage.  The  Defend- 
ants' title  is  under  a  judgment  and  sequestration  of  the 
year  18S2,  and  before  they  obtained  that  judgment, 
they  had  notice  of  the  Plaintiff's  title.  The  question, 
therefore,  turns  upon  the  validity  of  that  title,  and  the 
remedy  by  which  the  Plaintiff  is  entitled  to  enforce  it. 

Before  adverting  to  the  facts,  which  are  relied  upon 
as  constituting  the  Plaintiff's  title,  it  is  material  to  con- 
sider the  state  of  the  law  as  to  charging  ecclesiastical 
benefices. 

This,  by  a  statute  of  Elizabeth^  was  made  illegal.  But 
that  statute  was  repealed  by  the  act  43  G.  3.  c.  84<.  which 
was  passed  in  the  year  1803;  and  so  the  law  remained 
till  the  year  1817,  when  by  the  act  57  G.  3.  c.  99.  the 
charging  ecclesiastical  benefices  was  again  prohibited. 
So  that  from  1803  to  1817,  and  consequently  in  the  year 
1811,  when  the  security  which  constitutes  the  title  of  the 
Plaintiff  was  executed,  and  in  the  year  1814<,  when  Mr. 
Warrington  obtained  the  vicarage  of  Leake^  the  property 
claimed  to  be  affected  by  the  security,  there  was  no  law 
prohibiting  a  clergyman  from  charging  his  ecclesiastical 
benefice. 


1836. 
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Nov.  9, 


The  security  under  which  the  Plaintiff  claims  is  dated 
the  9th  of  August  1811,  at  which  time,  Mr.  Warrington 
was  incumbent  of  a  living  in  the  city  oi London;  and 
the  deed  is  a  grant,  for  a  valuable  consideration,  of  an 
annuity  of  150/.  to  one  James  Cottle^  for  the  life  of  Mr. 

Warringioti^ 
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Warrington^  with  a  power  of  entry  and  distress  upon 
that  living,  to  secure  the  annuity,  and  a  grant  of  the 
revenue  of  it  for  99  years,  determinable  with  the  incum- 
bency of  Mr.  Warrington^  with  a  power  of  sale  and 
mortgage:  and  in  the  deed  there  was  the  following 
covenant,  namely,  that  in  case  Mr.  Warrington  should 
at  any  time  or  times  thereafter,  be  preferred  or  promoted 
to  any  other  ecclesiastical  benefice  or  benefices  in  lieu 
of  or  in  exchan^  for,  or  in  addition  to  his  then  vicarage 
and  rectory,  or  his  church  or  ecclesiastical  preferment 
for  the  time  being,  he  would,  at  his  own  costs  and 
charges,  within  three  calendar  months  next  after  such 
events  should  happen,  fully  charge  the  same  benefice  or 
benefices,  with  payment  of  the  annuity  of  150^,  and  also 
demise  the  same  to  a  trustee  of  Cottiers  nomination,  in 
the  same  manner,  in  all  respects,  as  the  vicarage  and 
rectory,  were  thereby  charged  and  demised,  for  securing 
the  annuity ;  and  that,  in  the  meantime^  the  same  bene- 
fice and  benefices,  should  be  charged  and  chargeable 
with  and  liable  to  the  payment  of  the  annuity  of  150L 
A  memorial  of  this  deed  was  duly  inrolled,  and  no 
question  is  made,  but  that  this  instrument  was  at  the 
time  perfectly  regular,  and  operative  as  a  charge  upon 
the  living  of  which  Mr.  Warrington  was  at  that  time 
possessed.  There  was  also  a  warrant  of  attorney  to 
confess  judgment  as  a  further  security,  upon  which 
judgment  was  entered  up.  In  1 8 1 3  James  Cottle  assigned 
this  annuity  and  all  the  securities  to  the  Plaintifl^  and 
the  annuity  being  in  arrear,  the  then  living  of  the 
grantor  was  sequestered  under  the  judgment.  In 
Nooember  1814,  Mr.  Warrington  exchanged  this  living 
for  the  vicarage  o(  Leake :  and  in  1815  that  vicarage  of 
Leake  was  sequestered  under  the  same  judgment  for  the 
benefit  of  the  Plaintiff,  and  to  obtain  payment  of  the 
arrears.  It  appears  that  this  judgment  was  not  regis* 
tered  in  the  county  of  York,  and  the  Defendants  having 

obtained 
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obtained  a  judgment  of  the  year  1882  which  was  duly 
registered,  and  issued  a  sequestration  upon  it,  against 
the  vicarage  of  Leakey  a  contest  arose  in  the  court  of 
King's  Bench,  as  to  which  judgment  was  to  have  the 
preference ;  that  contest  ended  in  the  Court  deciding  in 
favour  of  the  Defendants,  the  appellants,  and  the  Plain- 
tiff was  thereupon  ordered  to  pay  to  them  what  he  had 
received  from  the  vicarage,  under  his  sequestration,  since 
the  date  of  the  sequestration  of  the  Defendants. 
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This  proceeding  established  that,  at  law,  and  as  be^ 
tweeu  the  two  sequestrators,  the  defendant  had  the 
better  title;  but  it  could  not  affect  the  question  whether 
the  Plaintiff  had  any  equitable  title  to,  or  was  entitled 
to  any  equitable  charge  upon  the  vicarage  of  Leake* 
It  appears  that  in  the  year  18)8,  the  Plaintiff  had  pro- 
cured Mr.  Warrington  to  execute  a  deed,  for  the  pur- 
pose of  carrying  into  effect  the  covenant  in  the  deed 
of  1811,  by  creating  a  formal  legal  charge  upon  the 
vicarage  of  Leake^  to  secure  the  annuity ;  but  the  act 
57  G.  3.  c.  99.  having  before  passed,  in  the  year  1817, 
that  deed  was  clearly  illegal,  and  of  no  effect.  The* 
question  then  is,  whether,  under  these  circumstances, 
the  Plaintiff  is  entitled  to  any  charge  upon  the  vicarage 
of  Leake,  under  the  covenant  and  charge  in  the  deed  of 
1811 ;  for  if  he  is,  then,  as  the  Defendants  had  notice 
of  that  deed  before  they  obtained  their  judgment,  such 
charge  must  be  preferred  to  that  judgment. 


It  is  first  to  be  considered  what  would  have  been  the 
Plaintiff's  title  if  the  act  57  Gf.  3.  c.  99.  had  not  passed ; 
and,  secondly,  what  effect  has  that  act  upon  th^  Plain- 
tiff's title.  If  that  act  had  not  passed,  the  Plaintiff 
would  have  been  entitled  to  a  present  equitable  charge 
upon  the  vicarage  of  Leake,  with  a  right  to  call  upon 
Mn  Warrington  to  give  him  a  legal  charge  upon  it. 

There 
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There  can  be  no  doubt  that  a  covenant  to  charge 
or  dispose  of,  or  affect  lands  hereafter  to  be  acquired, 
operates  in  equity  upon  lands  so  afterwards  acquired. 
Bobinsonv.  MacdonnelL{a\  Curtis  "v.  Auber{b\  Douglas v, 
Russell  (c),  and  Alexander  v.  The  Duke  of  Wellington  (rf), 
were  cited  to  establish  this  proposition ;  and  upon  that 
point  there  is,  I  think,  no  doubt ;  that  is,  that  such  a 
charge  upon  lands  to  be  afterwards  acquired,  would 
have  been  good,  to  affect  such  after  acquired  lands, 
against  the  party  creating  the  charge.  If  that  be  so, 
the  present  question  must  be  answered  in  the  affirma- 
tive ;  and  what  remains  to  be  considered  is,  does  the 
act  57  G.  S.  c.  99.  prevent  such  equity  from  attaching 
upon  and  affecting  the]  vicarage.  The  act  is  not  retro- 
spective; it  prevents  any  new  charge  from  being  created; 
but  does  it  make  void  a  charge  by  a  deed  of  a  prior 
date,  declared  to  affect  the  vicarage  in  question,  until 
such  equitable  charge  shall  be  converted,  in  pursuance 
of  the  covenant,  into  a  legal  charge  ?  Does  the  act,  by 
preventing  the  legal  charge  from  being  created,  de- 
stroy the  equitable  lien  ?  If  so,  it  would  have  a  re- 
trospective effect,  which  it  does  not  profess  to  have. 
Suppose  the  deed  of  1811  had  not  contained  any  co- 
venant to  execute  a  legal  charge  upon  any  newly  ac- 
quired benefice,  but  merely  a  proviso  and  agreement 
that  any  such  newly  acquired  benefice  should  be  charged 
and  chargeable  with,  and  liable  to  the  payment  of 
the  said  annuity,  could  it  be  doubted  that  upon  Mr. 
Warrington  becoming  vicar  of  Leake  in  1814,  that 
benefice  became  equitably  chargeable  with  the  an- 
nuity ?  If  so,  can  the  covenant  to  make  a  legarcharge 
destroy  the  equitable  charge?  Can  the  covenant  for 
further  and  better  assurance,   destroy  the  assurance 

actually 


(a)  SM.^  S.  228. 
(3;  \J,^  W.S2€. 
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JkCffHf  488. 
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actually  executed  ?  On  the  part  of  the  Defendants  the 
Appellants,  this  was  hardly  questioned;  but  it  was 
contended  that  the  covenant  was  all  one,  and  that  it 
amounted  only  to  a  covenant  for  a  legal  charge,  which 
had  become  Illegal  before  any  attempt  was  made  to 
enforce  it.  I  am  clearly  of  opinion,  however,  that  this 
is  not  the  true  construction  of  the  deed  of  1811,  and 
that  there  is  an  equitable  charge  independently  of  the 
covenant  to  execute  a  legal  charge.  It  was  then  said  for 
the  Defendants,  that  all  equitable  charges  rest  upon 
specific  performance,  and  the  right  to  have  a  legal 
charge.  This  is  by  no  means  so.  The  equitable  in- 
cumbrancer has  totally  diiferent  remedies.  What  right 
has  an  equitable  mortgagee  by  a  deposit  of  deeds,  to 
ask  for  a  legal  mortgage?  I  am,  for  this  reason, 'of 
opinion,  that  the  Vice-Chancellor's  judgment  was  cor- 
rect in  giving  efiect  to  this  equitable  charge,  upon  the 
vicarage  of  Leaie^  to  secure  the  annuity. 
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But  the  Defendants  complain  of  the  mode  in  which 
this  equity  was  enforced  by  the  decree;  for  they  say 
that  the  Vice-Chancellor  has  ordered  the  Defendants 
to  account  for  what  they  have  received  from  the  vicar- 
age, under  their  judgment  and  sequestration,  although 
the  Court  of  King's  Bench  ordered  the  Plaintiff  to 
pay  to  them  what  he  had  received ;  but  I  am  of  opinion 
that  this  direction  was  perfectly  correct.  The  Court  of 
King's  Bench  had  only  to  deal  with  the  legal  judgments 
and  executions,  and  finding  that  the  Plaintiff's  judg- 
ment could  not  prevail  against  that  of  the  Defendants, 
it  gave  effect  to  the  judgment  of  the  Defendants  accord- 
ingly. This  Court,  however,  does  not  deal  with  those 
legal  judgments;  but  finding  that  the  Plaintiff  had  an 
equitable  title  prior  to  the  Defendants'  judgment,  of 
which  equitable  title  the  Defendants  had  notice,  and 
that  the  Plaintiff  having  such  equitable  tit|e,  was  actu- 
ally 
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ally  in  possession,  of  which  be  was  deprived  by  force  of 
the  Defendants'  legal  title,  most  properly  makes  the 
Defendants  account  for  what  they  have  so  taken,  ad- 
versely, from  the  property  to  the  proceeds  of  which  the 
Plaintiff  was  entitled ;  for  although  the  Plaintiff  cer- 
tainly was  in  possession,  under  a  supposed  Jegal  title 
which  proved  to  be  invalid,  yet,  as  he  had  an  equitable 
charge,  and  was  in  fact  in  possession,  Mr.  JVarrifigtifn 
and  those  claiming .  through  him  with  notice  of  the 
Plaintiff's  title,  cannot  in  this  Court  be  permitted  to 
recall  what  the  Plaintiff  has  so  received,  or  to  assert  a 
title  to  receive  the  profits  of  the  property  charged, 
after  the  equitable  incumbrancer  has  asserted  his  title 
to  such  receipt.  The  Defendants,  indeed,  say  that 
the  Plaintiff  never  asserted  his  equitable  title,  and  that 
he  did  not  apply  for  a  receiver  until  the  year  1833 ; 
but  up  to  that  time  he  had  been  in  actual  possession 
under  the  sequestration.  Those  who  permitted  him  so 
to  be  in  possession,  cannot  dispute  his  right  to  retain 
profits  which  he  had  an  equitable  title  to  receive. 


It  was  lastly  contended  for  the  Appellants  that  the 
Court  will  not  appoint  a  receiver,  except  to  provide  for 
the  ultimate  relief  at  the  hearing.  But  how  can  the 
Appellants  object  to  this,  if  the  incumbent  does  not  ? 
The  Appellants,  if  properly  postponed  to  the  Plaintiff's 
claim,  have  rather  an  interest  in  having  the  receiver 
continued  to  secure  the  payment  of  the  prior  incum- 
brance; but,  independently  of  this  objection,  I  am  of 
opinion  that  this  Court  will,  to  secure  an  equitable  in- 
cumbrancer, which  the  Plaintiff  is,  take  possession  of  the 
property  charged,  by  means  of  its  receiver,  as  is  done  by 
the  decree.  Accounts  are  to  be  taken,  the  priority  of  in- 
cumbrances is  to  be  ascertained,  monies  received  are  to  be 
paid  into  Court,  further  directions  are  reserved,  and  the 
receiver  is  continued ;  which  I  thbk  perfectly  regular. 

I  am, 
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altogether  fiiiled  to  shew  any  error  ip  the  decree.     The     \,^^  ' 
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MARE  V.  MALACHY.  -^"Tf  "i^^- 

npHE  bill,  which  was  filed  by  John  Mare  against  A  bill  was  filed 
"**    Eoberi  Malachy  and  Joseph  Malacfy^  in  substance  ^^q  claimed  a 

stated,  that  before  the  year  1832,  there  existed  in  certain  c^^^in  defi. 

,  nite  interest 

lands  in  the  parish  of  Caktoci  in  the  county  of  Cornwall^  in  a  mine  and 

a  tin  and  copper  mine  called  Wheal  Ducky  mine,  which  ™nj°f  "^g 
was  worked  by  f:ertain  persons  as  adventurers,  under  a  oneofanum- 
lease,  which  expired  in  the  year  1830:  That  the  mine  p^newTstat- 
being  then  given  up,  and  the  possession  being  vacant,  ing  that  the 
Robert  Malachy  and  Joseph  Malachy^  with  the  licence  of  who  were  the 
JVilliam  Worthy  who  was  seised  in  fee  of  the  lands,  and  1^  owners 
entitled  to  the  mines  and  minerals  therein,  having  made  and  also  co^ 
search  upon  the  lands,  discovered  some  appearances  of  Si'^^yen!!!- 
silver  ore,  and  in  consequence  applied  for  a  lease  of  the  had  sub- 
mine,  to  which  they  gave  the  name  of  Wheal  Brothers  IlXnown'to 
mine;  and  that  Worth  accordindy  acrreed  to  irrant  to  the  Plaintiff 
Robert  Malachy  and  bis  copartners  a  lease  of  the  mme  consent  of  the 

for  a  term  of  ten  years,  and  that  a  memorandum  of  ^'^®'  copart- 

"^  ners,  and  after 

agreement  dated  the  23d  of  June  1832,  was  prepared  and  fully  account- 

«gned  ^^tr 
their  shares  of  the  profits  up  to  that  time,  sold  and  conveyed  the  mine  to  trustees 
for  a  joint  stock  company,  the  property  of  which  was  held  by  a  numerous  body  of 
propnetors  in  transferable  shares  passing  by  delivery  of  the  certificates,  and  had 
received  the  consideration  for  the  sale,  partly  in  money,  and  partly  in  shares  in  the 
joint  stock  company,  and  praying  that  the  Defendants  might,  at  the  Plaintiff's  elec- 
tion, either  account  to  the  Plaintiff  for  his  proportion  of  the  profits  derived  from  the 
sale,  or  out  of  the  shares  in  the  joint  stock  company  in  their  hands,  might  transfer 
"  to  him  such  a  number  of  shares  as  would  be  equivalent  to  the  interest  which  the 
Plaintiff  had  in  the  original  adventure :  Held  that  a  demurrer  will  not  lie  to  such  a 
bill  on  the  ground  that  the  other  copartners  in  the  original  adventure,  or  the 
trustees  or  shareholders  of  the  joint  stock  company  are  not  made  parties. 
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1856.  signed  by  Worthy  specifying  the  terms  and  condidons  cm 
which  such  lease  was  to  be  granted:  That  afterwards 
in  pursuance  of  such  agreement,  a  lease  dated  the  29th 
of  September  1833  was  executed  by  WoHh  to  Robert 
Maladiy  and  his  copartners  for  ten  years,  upon  the 
terms  and  conditions  specified  in  the  agreement:  That 
Joseph  Malachy  was  interested  to  some,  though  the 
PlaintifT  had  been  unable  to  discover  to  what  extent,  in 
this  agreement  and  lease ;  but  that  it  was  alleged  by  tlie 
Defendants,  that  Joseph  Malachy  was  alone  interested 
therein,  and  that  the  name  of  Robert  Malachy  was  merely 
used  as  a  trustee  for  him :  That  subsequently  to  the  agree- 
ment, the  Malachys  entered  into  possession  of  the  mine, 
and  erected  buildings  and  machinery,  and  carried  on 
mining  operations  there  for  some  time:  That  in  the 
month  oi  April  1833,  they  endeavoured  to  induce  other 
persons  to  become  concerned  jointly  with  them  in  the 
mine;  and  with  that  view  proposed  to  divide  the  interest 
in  the  mine,  into  100  shares,  50  of  which,  being  one 
half  of  their  entire  interest,  they  proposed  to  sell  upon 
the  terms  stated  in  certain  resolutions  written  in  the 
cost-book  of  the  mine,  such  cost-book  being  a  book 
kept  by  the  Malachys^  in  which,  agreeably  to  the  usage 
in  the  management  of  Cornish  mines,  was  entered,  not 
only  an  account  of  the  current  expenditure  upon  the 
works,  but  also  a  record  of  all  material  transactions  re- 
lating to  the  mine,  and  especially  of  the  transfer  of  shares 
in  it,  and  which  contained  or  constituted  the  evidence 
of  the  title  of  the  shareholders. 

The  bill  then  set  out  such  several  resolutions,  which 
were  dated  the  2d  of  September  1833,  and  which  after 
reciting  the  lease  agreed  to  be  granted  by  Worthy  stated 
the  terms  on  which  the  undersif^ned  proprietors  of  the 
JVheal  Brothers  mine,  were  to  be  admitted  as  share- 
holders,   and   which   were   to   the   effect   that  Robert 

Malacky 
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Maktchy  had  agreed  to  dispbse  of  one  moiety  of  his  1836. 
interest  in  the  lease  and  mine,  by  dividing  such  moiety 
into  50  shares,  upon  each  of  which  the  several  sub* 
scribers  were  to  make  advances  to  the  extent  of  10/.  for 
the  purpose  of  raising  a  fund  for  working  the  mine; 
and  that  the  mine  should  thenceforward  be  carried  on 
under  the  management  of  the  two  Malachifs  at  a  fixed 
salary,  and  that  certain  sums  should  be  paid  to  them 
out  of  the  subscribed  fund,  in  consideration  of  the  out- 
lay they  had  already  incurred.  The  bill  then  stated  that 
the  cost-book  containing  the  entry  of  these  resolutions, 
was  kept  in  the  custody,  and  that  the  entry  was  made 
in  the  handwriting  of  the  MalachySy  or  one  of  them ; 
that  the  Plaintifi*,  with  the  privity  and  consent  of  the 
MalachySf  and  in  pursuance  of  his  agreement  with  them, 
signed  the  resolutions  in  the  cost-book,  as  the  owner 
of  two  T^th  shares  in  the  mines ;  and  that  he  thereby, 
became  a  partner  with  them  in  the  mining  speculation, 
to  the  extent  of  such  two  ihi^h  shares ;  and  that  other 
persons  also  took  shares  upon  the  same  terms,  and 
signed  the  resolutions  as  the  owners  of  the  r^pective 
number  of  shares  which  they  respectively  took ;  but  that 
the  number  of  shares  so  taken,  did  not  amount  to  nine- 
teen, and  that  the  Malachysy  or  one  of  them,  continued 
to  be  interested  in  the  remainder  of  the  mine.  The 
bill  then  stated  that  no  demand  was  ever  made  on  the 
Plaintiff  by  the  Malackysj  for  any  money  as  a  contri- 
bution towards  the  expenses  of  the  mine;  but  that  the 
Plaintifi*,  being  an  iron  founder,  supplied  at  their  request, 
for  the  use  of  the  mine^  pumps  and  iron  work,  to  the 
full  amount  of  any  calls  that  became  due,  or  could  have 
been  made  upon  him  in  respect  of  his  shares  under  the 
aforesaid  resolutions,  and  that  no  payment  had  been 
made  to  the  Plaintiff  fpr  the  articles  so  supplied,  it  being 
understood  that  the  price  thereof  was  to  be  retained,  or 
applied  towards  satisfaction  of  what  might  be  payable 
from  time  to  time,  on  .account  of  such  calls :  That  the 
Vol.  I.  P  p  Malachys, 
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MalachySi  by  letters  and  documents,  and  otherwise,  ani- 
formly  stated  and  admitted  that  the  Plaintiff  had  taken 
and  was  entitled  to  two  rii^th  shares,  and  was  to  that 
extent  a  shareholder  and  copartner  with  them  in  the 
mining  concern :  That,  under  the  circumstances  afore- 
said, the  Malachys  had  the  exclusive  management  of  the 
mine,  and  obtained  therefrom  considerable  quantities  of 
silver  and  pther  ores,  which  they  sold,  and  which,  after 
paying  all  the  costs  and  the  dues  reserved  by  the  lease, 
yielded  a  large  profit,  the  whole  of  which  had  been 
received  by  the  Malachys  s  but  that  though  the  Plaintiff 
was  entitled  to  two  T^oth  parts  of  such  profit  they  had 
never  accounted  to  the  Plaintiff  for  the  same. 


The  bill  then  stated,  as  an  allegation  of  the  Defendants, 
that  by  some  deed  executed  in  July  1884,  Bobert  Ma-- 
lachf  assigned  the  mine  and  premises  for  the  residue  of 
the  term  of  ten  years,  and  all  the  interest  comprised  in 
the  lease,  to  Joseph  Malaclyj  his  executors,  adminis- 
trators, and  assigns;  and  that  by  an  indenture  dated  the 
6th  of  March  1835,  William  Worth  granted  a  reversion- 
ary lease  of  tlie  mine  and  premises  to  Joseph  Malachy 
and  his  partners,  their  executors,  administrators,  and 
assigns,  for  a  term  of  ten  years,  to  commence  firom  the 
expiration  of  the  existing  lease;  and  the  Plaintiff  charged 
that  Robert  Malachy  was  a  trustee  for  the  Pluntiff  of 
two  T^T^th  parts  of  the  legal  estate  in  the  mine  for  the 
term  of  ten  years,  and  that  Joseph  Malachy  became  by 
reason  of  such  transactions,  a  trustee  of  such  two  T^T^th 
parts  in  the  mine  during  the  terms  comprised  in  the 
current  and  reversionary  leases,  subject  to  the  terms  of 
the  resolutions  of  the  2d  of  September  1833. 


'  The  bill  then  stated,  that  in  July  1835,  JosejA  Ma-* 
(achy,  with  the  pi*ivity  of  Robert  Malachy,  agreed  to 
«ell  the  entirety  of  the  mine,  including  the  Plaindff's 
shares  therein,  to  ^otmt^  Han^^n,  and  Heathom  for 

100,000/., 
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100yOOO/.5  or  some  other  large  sum,  for  the  purpose  of  18S6. 
forming  an  extended  company  for  working  such  mine, 
under  the  name  of  the  fVkeal  Brothers  Mining  Com- 
pany; and  that  it  was  agreed  that  the  mine  should  be 
divided  into  5000  shares  of  the  value  of  20L  each,  for 
which  certificates  should  be  issued,  signed  by  the 
trustees  or  directors  of  the  proposed  company,  such 
shares  to  be  transferable  by  delivery  of  the  certificates; 
and  that  such  sum  of  100,000/.  should  be  paid  to 
Joseph  Malacky^  one  half  in  money,  and  the  other  half 
in  shares^  and  that  2500  of  such  shares  should  accord- 
ingly be  issued  to  him  in  satisfaction  of  a  moiety  of  the 
purchase-money,  and  that  in  respect  of  such  shares  he 
should  be  a  partner  in  the  mining  concern,  with  power, 
however,  to  transfer  and  dbpose  of  them  or  to  purchase 
other  shares  at  his  pleasure* 

The  bill  next  stated,  as  an  allegation  of  the  Defend- 
ants, that  by  an  mdenture  dated  Uie  28th  of  Jtiltf  1835, 
Joseph  Malachfi  In  pursuance  of  the  agreement,  and 
for  the  considerations  therein  mentioned,  granted,  bar- 
gained, sold,  aliened,  transferred,  and  set  over  unto 
BlounU  Harrison^  and  Heathom^  their  executors,  &c. 
the  mine  and  premises  comprised  in  the  several  leases 
of  the  29th  of  September  1833  and  the  6th  of  March 
1835,  with  all  the  powers,  rights,  and  privileges  thereto 
annexed,  and  all  the  works  and  machinery  thereupon, 
during  the  residue  of  the  said  two  terms ;  and  that  it 
was  further  alleged,  that  by  a  deed  poll  of  even  date 
therewith,  Blount^  Harrison^  and  Heathom  ded«red 
that  they  held  all  the  property  so  conveyed  to  them  in 
trust  for  themselves  and  the  persons  who  then  were  or 
thereafter  should  be  copartners  or  shareholders  in  the 
Wheal  Brothers  Mining  Company,  and  as  part  of  the 
property  of  such  company. 

P  p  2  The 
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1836  The  bill  further  stated,  that  the  Miibuhfs  had  by 

means  of  the  aforesaid  indentures  or  otherwise^  assigiied 
the  whole  of  the  legal  estate  in  the  mine  for  the  residue 
of  the  said  terms  to  Blount^  Hatruorif  and  Heatharm^ 
their  executors,  &c«9  and  that  the  same  had  beoooie 
vested  in  them  upon  trust  for  themselves  and  the  other 
persons  interested  in  the  5000  shares  into  whidi  the 
mining  concern  had  been  agreed  to  be  divided;  and 
that  a  company  had  been  formed  of  the  persons  so 
interested,  upon  terms  similar  to  those  contained  in  the 
resolutions  of  the  2d  of  September  1833;  and  that  the 
Defendants,  in  the  month  of  Jisfy  1 835,  delivered  up 
possession  of  the  mine  and  premises  to  the 
who  had  ever  since  been  and  now  were  in 
and  had  continued  to  work  the  same  for  the  benefit  of 
the  company:  That  the  trustees,  in  pursuance  of  the 
agreement,  had  paid  to  Joseph  Malacky  a.  large  sum 
of  money  as  the  consideration  for  the  assignment  of  the 
mine,  and  they  had  also  issued  for  his  use  2500  shares 
in  the  mining  concern,  and  that  2500  certificates 
for  the  same,  properly  signed,  and  each  representing 
one  5000th  part  of  the  mine,  and  being  his  evidence  of 
title  thereto,  were  delivered  to  him,  and  that  he  became 
entided  thereto. 

The  bill  further  stated,  that  the  agreement  betwieen 
the  Defendants  and  the  trustees,  and  the  sale  and  as- 
signment of  the  mine,  were  made  without  the  consent 
or  privity  of  the  Plaintiff,  who  was  not  informed  or 
consulted  thereui,  but  that  all  the  other  persons  who 
were' entitled  to  any  shares  or  interest  in  such  mine 
consented  to  and  concurred  in  such  agreement,  sale, 
and  assignment ;  and  that  Joseph  Mcdachy  had  duly 
accounted  to  all  such  other  persons  for  their  respective 
proportions'  of  the  profits,  produce,  and  benefit  ob- 
tained thereby,  and  also  for  their  respective  shares  of 

the 
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fsk  the  profits  of  the  mine  up  to  the  time  when  the  same        1836. 

5,81:  was  delivered  up  to  the  trustees;  and  such  other  persons        jJT'^^*'^ 

ixs  were  not  entitled  to  make,  and  did  not  make  any  v. 

Rz  claims,  and  were  not  subject  to  any  liabilities  in  re- 

ij  s  spect  of  such  agreement,  sale  and  assignment  of  the 

if  2  profits  and  working  of  the  mine  up  to  the  time  when 

yj  the  same  was  so  delivered  up. 

^  The  bill,  after  stating  that  it  was  allied  that  before 

x>T  at  the  time  of  the  agreement,  the  trustees  and  the 
other  persons  interested  in  the  mining  company  had 
no  notice  of  the  Piaintifi^'s  right  or  claim  to  the  two 
T^th  shares,  went  on  to  charge  that  since  the  shares 
in  the  JVheal  Brothers  Mining  Company  were  issued  to 
or  vested  in  Joseph  Malachf  and  the  certificates  de- 
livered to  him,  he  had  sold  some  of  such  shares  for 
large  prices,  and  he  had  also,  as  was  alleged,  bought 
some  other  shares  therein,  and  was  now  the  owner  of 
2500  TiAnjth  shares,  or  some  very  large  number  of 
shares,  and  at  all  events  greatly  exceeding  100  shares,  in 
the  said  mining  concern,  and  of  a  corresponding  num- 
ber of  certificates,  and  he  was  able  to  transfer  to  the 
Plaintiff  such  part  of  the  mine  as  was  equal  to  the 
Plaintiff's  two  T^^th  shares,  that  is  to  say,  100  of  such 
5000  shares,  and  to  deliver  over  to  him  the  certificates 
of  such  shares. 


The  bill  further  charged,  that  the  Plaintiff  was  entitled 
to  a  discovery   from  Joseph  Malachy  of  his  dealings 
^  and  transactions  with   respect  to   the  mine  and  pre- 

mises, and  the  shares  thereof,  and  of  the  terms  on 
which  and  the  times  when  he  had  sold  and  assigned  the 
same,  and  also  to  adopt  or  reject  such  respective  sales^ 
or  any  of  them ;  and  that  if  he  should  adopt  the  sale 
of  the  mine  and  premises,  then  he  would  be  entitled 
to  receive  from  Joseph  Malachy  two  Tii^th  parts  of  all 
P  p  S  sums 
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1836.  sums  paid  to  the  Defendrat  for  the  sale  of  Um  entirety 
of  the  mine  and  premises ;  and  if  any  part  of  the  price 
had  been  paid  in  shares,  then  he  woald  be  entitled  to 
have  the  like  proportion  of  such  shares  transferred  to 
him,  and  to  have  the  certificates  thereof  delivered  to 
him  by  the  said  Defendant ;  and  if  any  of  such  shares 
had  been  sold  by  the  Defendant  at  a  profit,  the  Plaintiff* 
would  be  entitled  to  a  share  of  such  profit,  and  would 
also  be  entitled  in  respect  of  the  shares  which  he  should 
so  receive^  to  be  paid  by  the  Defendant  such  sums  as 
the  Defendant  had  received  or  should  receive  on  ac- 
count of  the  mine,  and  as  should  be  incident  to  such 
shares. 

The  bill  further  charged,  that  in  case  the  PlaintiflT 
should  elect  not  to  adopt  such  contract  for  the  sale  of 
the  mine^  he  would  then  be  entitled  as  against  the  De- 
fendants, and  without  interfering  with  the  rights  or 
interests  of  the  trustees  or  of  the  other  parties  in- 
terested in  the  raining  company,  which  he  was  not 
desirous  of  interfering  with,  to  have  out  of  the  interest 
which  Joseph  Malachy  had  in  the  mine  and  premises, 
two  rhrth  parts  of  such  mine^  or  so  many  of  the  5000 
shares  therein  as  would  be  equal  to  two  -rirth  parts  of  the 
whole  interest,  that  is  to  say,  100  of  such  shares,  toge- 
ther with  the  profits  which  had  accrued  or  might  accrue 
due  thereupon,  the  Plaintifi*  being  willing  to  allow  the 
Defendant  any  sum  he  might  have  paid  in  respect  of 
such  100  shares ;  and  that  if  for  any  reason  Joseph 
Malachy  should  be  unable  to  assign  100  of  such  shares 
to  the  Plaintifi^,  then  that  he  ought  to  account  for  the 
value  thereof. 

The  bill  further  charged,  that  the  all^;ed  assignment 
of  the  lease  and  premises  by  Robert  Malachy  to  Joseph 
Malachy  was  made  without  the  Plaintiff's  knowledge 

or 
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or  consent,  and  was  a  breach  of  trust,  on  the  part  of 
Robert  MalacAy  g  that  Robert  Malachy  was  entitled  to 
some  considerable  interest  in  the  mine  and  premises, 
and  in  tke  mining  company,  and  was  able  out  of  such 
interest  to  make  good  the  Plaintiff's  claim  to  two  li^th 
parts  of  the  mine,  and  of  the  rents  and  profits  thereof^ 
and  that,  if  necessary,  he  ought  to  make  good  the 
same  to  the  Plaintiff:  that  the  Plaintiff  had  applied  to 
the  Defendants  to  account  to  him  for  his  share  of  the 
profits  of  the  mine  up  to  the  time  of  the  sale  thereof^ 
and  to  account  to  him  in  respect  of  the  sale,  and  to 
pay  and  transfer  to  him  such  monies  or  shares  ^&  be 
was  in  manner  aforesaid  entitled  to;  which,  however, 
the  Defendants  refused  to  do. 

The  bill  then  specifically  charged,  that  no  other 
persons  except  the  Plaintiff  and  Defendants  were  in- 
terested in  the  matters  in  question  in  this  suit,  and 
went  on  to  state  and  traverse  divers  pretences  alleged 
to  be  set  up  by  the  Defendants  by  way  of  defence.  It 
also  charged  that  the  Defendants,  their  solicitors  or 
agents,  had  written,  sent,  and  received  divers  letters, 
&c  relating  to  the  aforesaid  transactions,  to  and  from 
each  other,  and  the  trustees,  and  various  other  per- 
sons; and  that  the  Defendants,  or  their  solicitors  or 
agents,  or  some  other  persons,  had  in  their  custody 
or  power  such  letters,  &c.,  and  also  the  indentures 
of  lease  of  the  29th  of  September  18S3,  and  6th  of 
March  1885,  and  the  cost  book,  and  various  deeds^ 
documents,  books  of  account,  certificates,  &c.  re- 
lating to  the  mine,  and  the  transactions  aforesaid,  and 
whereby,  in  particular,  it  would  appear  that  the  Plain* 
tiff  was  well  entitled  to  such  shares  as  aforesaid,  and 
that  he  bad  not  relinqubhed  the  same,  and  that  no 
person  but  the  Plaintiff  and  tlie  Defendants  were  in- 
P  p  4*  terested 
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1886.        terested  in  the  matters  in  question  in  the  suit;  and  that 
the  Defendants  ought  to  produce  the  same. 

The  bill  prayed^  among  other  things,  that'  it  raigfafc 
be  dedared  that  the  Plaintiff  was  entitled  in  equity  as 
against  the  Defendants  to  two  liirth  parts  of  the  mine, 
for  the  term  created  by  the  indenture  of  the  29th  of 
September  1883,  and  for  such  further  term  as  had  been 
granted  to  either  of  the  Defendants  therein,  and  to  the 
like  proportion  of  the  produce  and  profits  thereof;  and 
that  the  Defendants  might  account  to  the  Plaintiff  for 
twoi^iyth  parts  of  the  profits  and  produce  of  the  mine 
pp  to  the  ^me  when  they  delivered  up  the  possession 
thereof,  and  pay  what  should  be  found  due  on  such 
account:  that  it  might  be  declared,  that  the  Plaintiff 
was  entided  to  adopt  or  reject  the  sale  of  the  mine  and 
premises;  and  if  he  should  adopt  the  same,  to  be  paid 
by  the  Defendants  two  livth  parts  of  the  consideration 
given  for  the  entirety  of  the  mine  with  interest  thereon ; 
or  if  he  should  not  adopt  the  same,  then  to  have  trans- 
ferred to  him  by  the  Defendants,  or  by  the  Defendant 
Joseph  Malacky,  out  of  their  or  his  interest  in  the  mine, 
such  a  number  of  shares  as  would  be  equal  to  two-ri^tk 
original  shares,  that  is  to  say,  100  of  the  said  5000 
shares,  together  with  100  of  such  certificates;  and  if 
any  part  of  the  aforesaid  conskleration  had  been  paid  in 
shares,  and  such  shares  had  been  sold,  that  the  Plaintiff 
if  he  should  elect  to  adopt  such  sale,  might  have  the  like 
proportion  of  such  shares  as  remained  unsold  trans- 
ferred, and  the  certificates  for  the  same  delivered  to 
him,  and  the  like  proportion  of  the  produce  of  such 
as  had  been  sold  paid  to  him  by  the  Defendant  Jasepk 
Malachy. 

The  Defendant  Joseph  Malachy  demurred  to  the  bill 
for  want  of  parties,  on  the  ground  that  the  trustees, 

EUnmt^ 
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BkmUi  Harrison^  and  Heaihonh  and  also  the  several        1836. 
persons  whom  the  bill  stated  to  be  interested  as  copart- 
ners or  shareholders  in  the   fVheal  Brothers  Mining 
Company,  were  necessary  partiesi  and  ought  to  have 
l^een  brought  before  the  Court. 

The  Vice->ChanceIlor  made  an  order  allowing  the 
demurrer,  but  gave  the  Plaintiff  the  usual  leave  to 
amend;  and  the  Phuntiff  now  appealed  against  that 
order. 

Mr»  Jacob  and  Mr.  Teed^  for  the  appeal,  submitted^ 
that  upon  the  bill,  as  framed,  no  relief  was  sought  against 
the  trustees  of  the  new  mining  company,  who  were  en- 
tirely innocent  of  the  fraud  which  had  been  practised 
on  the  Plaintiff  by  the  Malachysj  and  who  now  held 
the  legal  estate  in  the  mine  by  virtue  of  the  assignment 
from  the  Malachys.  Neither  was  any  relief  sought, 
which  could  .by  possibility  affect  the  general  body  of 
the  shareholders,  in  whom  the  whole  of  the  equitable 
interest  in  the  mine  had  become  vested.  The  bill 
sought  merely  to  make  good  the  Plaintiff's  equity 
against  the  two  MalachySf  either  out  of  the  purchase 
money  whidi  they  had  received  from  the  transaction, 
or  out  of  that  portion  of  interest  in  the  mine  which  they 
still  retained  in  their  hands;  and  no  person  but  the 
MalackySf  therefore,  was  a  necessary  party  to  tlie  suit. 
The  interests  of  the  original  copartners  in  the  fVhe^ 
Brothers  mine  were  disposed  of  by  the  charge  that  the 
Defendants  bad  fully  satisfied  all  their  cUims;  and  under 
those  circumstances  the  case  was  not  dbtinguishable 
from  Brawn  v.  De  Tastei  (a),  in  which  it  was  decided, 
that  in  prosecuting  a  claim  against  a  specific  portion  of 
a  fund  to  which  the  Plaintiff  was  entitled  by  virtue  of  an 

agreement 
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1856.       agreement  wiih  tbe  owner  of  thet  specific  portioo,  it 
~  ^  ■        was  not  neoessaiy  to  have  before  the  Court  as  parties 
V.  the  individuals  interested  in  the  rest  of  the  fund.     That 

ALAcuY.  ^^^^^  indeed*  was  stronger  than  the  present;  for  there 
the  Phiintiff 's  claim  originated  in  a  sub-oontract  with 
one  of  three  copartners  in  trade  for  a  moiety  of  that  I 

copartner's  share,  and  it  was  diflBcult  to  see  how  an  < 

account  of  the  profits  of  that  share  could  be  eActiially  i 

or  satisfiictorily  taken  in  the  absence  of  the  other  co- 
partners; and  certainly,  if  taken,  such  an  account  would 
not  exempt  the  Defendant  from  liability  to  account 
bver  again  upon  a  bill  by  either  of  his  copartners.  To 
require  that  in  a  suit,  having  the  very  limited  and 
definite  object  stated  in  this  bill,  all  the  persons  who 
might  be  interested  in  the  due  administration  of  this 
extensive  company,  or  in  a  general  account  of  the  profits 
of  the  mine,  should  be  brought  before  the  Court  a» 
parties,  would  not  only  be  an  intolerable  hardship  on 
the  Plaintiff,  but  would  virtually  amount  to  a  denial  of 
justice. 

Mr.  fVigram  and  Mr.  Bethdl^  in  support  of  the  de- 
murrer. 

It  b  said  that  it  would  be  a  great  hardship  upon  the 

Plainti£^  to  oblige  him  to  make  parties  all  the  persons 

whom  the  demurrer  shews  to  be  necessary  parties ;  but 

it  is  at  least  an  equal  hardship  upon  the  MalackySf  that 

every  one  of  those  persons,  in  consequence  of  their  not 

being  made  parties,  should  be  able  to  institute  a  suit 

against  them  relative  to  the  matters  in  question.    This 

case  does  not  resemble  Bramn  v.  De  Tastet  (a),   which 

was  the  case  of  a  sub-contract  by  which  one  of  the 

copartners  in  a  subsisting    partnership    subsequently 

admitted  a  stranger  to  a  participation  in  the  profits  of 

his 
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his  individual  share.  Here  the  Jdalackys  were  ori-  1 836. 
ginalljr  copartners  with  the  Plainti£^  and  had  co-ordinate 
rights  with  him.  The  present  bill  is  filed  simply  for  the 
purpose  of  establishing  the  Plaintiff's  original  rights 
and  interests  in  the  mtne^  and  it  keeps  the  question  still 
open  as  against  the  trustees  and  proprietors  of  the  new 
concern.  The  Plaintiff  states  that  he  had  an  original 
equitable  interest  in  the  land  and  mine;  and  he  does  not 
any  where  allege  that  it  is  gone.  He  cannot  partially 
adopt  and  partially  reject  the  acts  which  have  been  done 
by  the  Malachys:  but  whether  he  adopts  or  rejects  those 
actSy  he  will  still  have  an  interest  in  the  mine«  The 
legal  estate  was  at  first  vested  in  one  of  the  Malachys  g 
but  he  afterwards  departed  with  it  by  assigning  it  to 
his  brother,  who  has  since  assigned  it  to  the  trustees. 
PrimA  facie  all  the  holders  of  original  shares  in  the 
mine  should  be  parties.  The  Plaintiff  must  make  his 
election  either  to  adopt  altogether,  or  reject  altogether, 
the  acts  which  the  Mdkuhys  have  done.  It  may  be  ad- 
mitted, however,  for  the  purpose  of  the  argument,  that 
he  would  be  entitled  to  have  an  account  taken  in  order 
to  ascertain  which  would  be  most  forliis  own  benefit. 
What  the  Plaintiff  calls  a  discovery  is,  in  fact,  an  ac- 
count; but  that  account  will  only  enable  him  to  make  his 
election,  and  not  to  procure  payment,  and  it  will  not 
prevent  other  suits  from  being  hereafter  instituted  both 
for  account  and  payment. 

In  a  case  before  Sir  J.  Leach  at  the  Rolls,  an  ac- 
count had  been  actually  settled,  and  a  release  had 
been  taken :  a  bill  was  afterwards  filed  to  have  the  ac- 
count taken  and  the  release  set  aside,  and  it  was  held 
that  other  parties  were  not  precluded  from  claiming 
their  shares.  That  will  be  the  case  here^  if  on  taking 
the  account  for  which  the  Plaintiff  in  efiect  prays,  the 
balances  due  to  the  other  parties  interested  shall  appear 
to  differ  from  what  they  were  si^pposed  to  be  when  the 

iitcounts 
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18S6*  accounts  ^ilfa  ihem  were  settled.  In  order  to  give  efl&ct 
td  equitable  interests,  the  Court  always  requires  the 
person  having  the  legal  title  to  be  a  party  to  the  suit, 
that  the  legal  estate  may  be  bound ;  as  in  the  case  of 
the  assignment  oF  a  bond,  the  original  obligee  is  neces- 
sarily brought  before  the  Court  Besides,  it  appears 
from  the  statements  in  the  bill,  that  the  leases  and  title 
deeds  of  the  mine,  together  with  the  cost  book  and 
account  books  upon  which  the  Plaintiff  relies  as  eri- 
dence  of  his  title,  are  in  the  custody  of  the  trustees  of 
the  new  company,  and  the  Plaintiff  has  no  right  to  call 
upon  the  Defendants  to  produce  those  documents,  or 
require  their  production  by  the  trustees,  without  giving 
to  the  latter  as  parties  on  the  record  an  opportuni^  of 
protecting  themselves  and  the  company  whom  they  re* 
present  against  such  discovery. 

The  Plaintiff  nowhere  distinctly  states,  that  the  shares 
actually  became  transferable  by  delivery  of  the  certifi- 
cates ;  he  merely  states  that  the  certificates  are  the  evi- 
dence of  title;  but  so  also  are  title  deeds,  and  yet  a  de- 
livery of  them  passes  no  estate.  The  allegation  as  to  the 
eflbct  of  the  delivery  of  the  certificates,  does  not  relieve 
the  Plaintiff  from  the  necessity  of  making  those  person^ 
parties  who  hold,  under  transfers  from  the  Malaclnpy 
the  interest  to  which  he  claims  to  be  entitled.  These 
persons  are  necessary  parties,  unless  the  Plaintiff  shall 
make  an  absolute  confirmation  of  their  interests. 

[TTie  Lord  Chancellor.  Suppose  the  bill  all^^es 
the  ordinary  case  of  a  joint  stock  company,  and  that 
the  shares  are  transferable  by  the  delivery  of  the  scrip 
receiptSi  and  that  the  holder  therefore  has  a  right  to 
sell  the  shares  in  his  possession,  and  that  he  has  sold 
them,  and  that  the  seller  refuses  to  complete  the  sale, 
and  the  bill  is  filed  to  compel  a  specific  performance  of 
the  contract  for  purchase;  the  question  will  then  be, 

whether 
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whether.  A  or  B.  is  entitled  to  a  certain  share  or  certain 
shares.  Are  the  company,  (if  a  corporation),  or  the 
trustees,  necessary  parties  to  such  a  bill  ?  Has  not  the 
Plaintiff  in  the  present  instance  so  stated  his  case^  as  to 
shew  tliat  the  contest  is  between  himself  and  the  Ma* 
lachys  as  to  certain  shares  ?  ] 

The  Plaintiff  says  he  has  an  interest  previous  and  pa* 
ramount  to  the  interests  of  tlie  subsequent  sharebolderst 
and  that  Joseph  Malachy  was  only  a  trustee  for  him,  and 
then  further,  he  claims  a  portion  of  the  fruits  of  the 
transaction  by  which  Malachy  has  parted  with  the 
property;  but  the  Plaintiff  cannot  sustain  such  a  claim 
without  an  absolute  confirmation  of  that  transaction. 
It  may  be  admitted,  tjiat  in  the  case  put  by  your  LfOrd^* 
ship,  the  company  or  the  trustees,  would  not  be  ne- 
cessary parties.  Ddoret  v.  Rothschild  (a)  proves  that 
proposition ;  but  this  case  is  different,  because  here  th^ 
Court  has  to  protect  the  interests  of  the  company  frooi 
die  future  attacks  of  the  Plaintiff,  who  has  by  his  bill 
alleged  matters,  which  if  true,  may  hereafter  enable 
him  materially  to  affect  the  company.  The  Plaintiff 
might  institute  a  suit  in  the  stannary  courts  of  Com^' 
wall  againt  the  company,  claiming  upon  the  entries,  in 
the  cost  book  to  be  entitled  to  those  very  shares ;  and  if 
he  succeeded,  he  would  get  back  an  integral  portion  of  the 
mine.  His  original  shares  are  evidenced  by  the  cost  book^ 
which  is  the  usual  evidence  of  shares,  in  Cornish  mines* 
The  Plaintiff  claims,  under  an  agreement,  an  interest 
which  is  complicated  with  other  rights  and  interests. 
He  says  his  right  to  the  original  shares  entitles  him 
to  a  proportionate  number  of  shares  in  the  new  con- 
ceniy  and  to  a  proportionate  share  of  the  profits  of  the 
mine;  and  if  Malachy  has  not  in  point  of  fact  received 

those 
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those  profits,  the  Plaintiff  will  be  entitled,  if  he  estab^ 
lishes  his  case,  to  claim  those  profits  against  the  com* 
pany.  The  bill,  it  is  said,  does  not  now  require  any 
account  firom  the  company ;  bat  it  does  not  exonerate 
the  company  firom  liability  to  account;  and  unless  it 
does  this,  and  confirms  the  company's  title,  the  com- 
pany, including  all  the  shareholders,  whose  interests 
would  be  materially  aflected  by  it^  as  well  as  the  trus- 
tees, are  or  course  necessary  parties. 


Jtme  35.  The  LORD  CHANCELLOR. 

I  do  not  concur  in  the  view  which  the  Vice-Chan- 
cellor  took  of  the  particular  allegations  in  this  bill.  The 
question  is  not  so  much  a  question  of  law  as  of  fiict ; 
namely,  whether  the  bill  contains  the  necessaiy  all^a- 
tions.  The  demurrer  must  be  judged  by  the  allegations 
in  the  bilL 

If  the  parties  whom  the  demurrer  asserts  to  be  neces- 
sary parties,  should,  in  the  present  stage  of  the  cause,  be 
held  to  be  unnecessary,  the  consequence  may  certainly 
be^  that  when  the  answer  comes  in  they  may  appear  to 
be  necessary.  But  it  is  more  convenient  to  err  by  not 
making  them  parties  at  present,  than  to  make  them 
parties  now,  and  for  the  Plaintiff  to  sustain  the  expense 
hereafter  of  dismissing  the  bill  against  them  beeanse 
they  appear  to  be  unnecessary. 


The  outline  of  the  case  made  by  the  Plaintiff  is,  that 
the  two  Defendants,  or  one  of  them,  having  obtained  a 
lease  of  the  mine  in  question,  the  Plaintiff  acquired 
certain  shares  in  the  mine  worked  under  that  lease, 
and  that  the  Defendants,  without  notice  to  the  Plamtiff, 
or  providing  for  his  interest,  afterwards  agreed  to  sell 

the 
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the  whole  interest  under  the  lease,  receiving  payment  of  1886. 
the  price  partly  in  money,  and  partly  in  shares  in  the 
new  mining  company  which  was  then  formed ;  or  —  to 
state  the  transaction  in  another  way, — that  the  Defend- 
ants sold  only  a  portion  of  their  interest,  and,  in  effect, 
reserved  to  themselves  a  moiety  of  their  interest  in  the 
lease  and  mine.  The  bill  alleges,  that  all  this  was  done 
without  the  privity  or  concurrence  of  the  Plaintiff,  and 
that  the  purchase  money  was  received  by  the  Defend- 
ants; and  the  Plaintiff  alleges  that  his  object  is,  as 
against  the  Defendants,  either  to  have  the  money,  as 
far  as  it  goes,  or  otherwise  to  have  a  sufficient  number 
of  the  shares  which  were  reserved  to  the  Defendants, 
transferred  to  him. 

Now,  there  is  no  doubt,  that  if  the  Plaintiff  has  pro^ 
perly  alleged  his  case  in  his  bill,  he  is  entitled  to  have  it 
discussed  without  making  the  new  adventurers  parties, 
because  he  seeks  nothing  as  against  them.  It  was  ad- 
mitted at  the  bar,  that  if  the  shares  are  transferable  by 
delivery,  and  a  question  arises  with  respect  to  the  party 
who  is  entitled  to  particular  shares,  that  question  may 
be  litigated  without  making  the  trustees  of  the  property 
or  the  other  adventurers  parties. 

Two  objections  appear  to  have  been  made  before  the 
Vice-Chancellor,  and  they  are  both  noticed  in  hb  judg- 
ment A  third  has  been  made  here;  so  that  three 
objections  have  been  discussed  before  me.  The  first  is, 
that  the  trustees  of  the  new  mining  concern  should  be 
parties.  The  second  is,  that  the  interests  of  the  original 
shareholders  may  be  affected  by  the  decree  in  this  suit, 
and  that  they  ought  therefore  to  be  made  parties.  The 
third  is,  that  the  whole  of  the  adventurers  or  share- 
holders in  that  new  concern  ought  also  to  be  joined  as 
parties.    It  is  said  that  the  result  of  this  suit  might  be^ 

that 
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that  although  the  ocmtest  was  in  form  a  oootest  between 
A.  and  B^  it  would  appear  by  the  adjudication  that 
one  oF  them  was  entitled  to  make  a  demand  upon 
another  party,  and  that  that  other  party  should  be 
before  the  Court  in  the  suit  between  ji.  and  A  But 
that  objection,  it  is  obvious,  nught  arise  in  almost  ererjr 
case.  Suppose  the  case  of  stock  standing  in  the  books 
of  the  bank  of  England^  and  in  a  suit  to  which  the  bank 
were  not  parties,  the  right  to  that  stock  were  establbhed 
to  be  in  a  particular  person,  the  bank  would  not  be 
necessary  parties,  merely  because  that  person  mi^^t  be 
obliged  to  institute  a  suit  against  the  bank  to  recover 
the  dividends  to  which  his  right  had  been  established  in 
the  former  suit. 


With  respect  to  the  argument  upon  the  production 
of  deeds,  which  seems  to  have  struck  the  mind  of  the 
Vice-Chancellor,  and  which  was  also  uiged  on  the  ap- 
peal, it  frequently  happens  in  a  contest  between  A» 
and  J3.  that  the  Plaintiff  claims  to  see  a  particular  book, 
to  which  claim  the  Defendant  replies  by  saying  that  be 
holds  the  book  as  the  property  of  some  one  else;  that 
it  is  not  his  to  produce,  and  that  the  production  cf  it 
may  affect  the  inter&ts  of  third  parties.  If  it  does  appear 
that  the  book  is  the  property  of  a  third  person,  that  may 
furnish  an  answer  to  the  demand ;  but  the  proposition 
cannot  be  laid  down,  that  you  must  make  persons 
parties  to  a  suit  who  may  be  entitled  to  a  document  the 
production  of  which  may  be  important  to  the  question 
between  the  Pkintiff  and  Defendant. 

I  do  not  conceive,  therefore,  that  the  trustees  are 
necessary  parties  to  a  suit,  the  object  of  which  is  to 
have  it  decided  to  whom  certain  shares  in  this  mine 
belong. 


Then 
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Then  as  to  the  necessity  of  making  the  persons  who  18S6. 
have  the  original  interest  and  the  new  adventurers 
parties.  [His  Lordship  here  read  the.  statements  in 
the  early  part  of  the  bill.]  There  is  here  a  distinct 
allegation  that  the  2500  shares  were  to  be  held  under 
the  title  of  the  certificates,  and  be  transferable  by  the 
delivery  of  the  certificates.  It  is  then  stated  that  the 
original  adventurers  '<  consented  to  and  concurred  in 
such  assignment/'  and  **  such  other  persons  are  not  en« 
titled  to. make  and  do  not  make  any  claim,"  &c.  That 
statement  may  be  considered  as  amounting  to  this; 
namely,  that  although  other  persons  were  interested  in 
tlie  mine  prior  to  the  sale  by  the  Malaciysy  yet  that 
their  interests  have  now  been  disposed  of.  The  Vice- 
Chancellor  does  not  seem  to  have  considered  that  as  an 
objection,  for  it  is  not  alluded  to  in  his  judgment. 
Nothing  is  more  common  than  to  dispose  of  a  person 
who  originally  had  an  interest,  by  an  allegation  such  as 
the  one  I  have  just  mentioned.  As  for  instance,  where 
in  order  to  prevent  the  necessity  of  making  an  executor 
a  party,  it  is  alleged  that  he  has  accounted  for  all  his 
receipts. 

The  bill  then  states  that  it  is  alleged  that  the  trustees 
had  no  notice  of  the  PlaintiiF's  right  or  claim  to  the 
two  T^th  original  shares  in  the  mine,  and  that  the  De- 
fendant, Joseph  Malachy^  is  able  to  transfer  to  the 
Plaintiff  such  part  of  the  mine  as  is  equal  to  the  Plain- 
tiff *s  two-r^th  original  shares;  that  is  to  say,  100  of  the 
5000  shares  in  the  new  concern,  and  to  deliver  to  him 
the  corresponding  certificates.  That  is  evidently  a  suffi- 
cient allegation  that  the  Defendant  has,  in  his  own  right, 
and  unaffected  by  the  claims  of  others,  the  subject  mat- 
ter to  which  the  Plaintiff  here  asserts  his  title;  and  thus 
the  case  is  brought  within  the  rule  admitted  by  Mr. 
Bethdl;  namely,  that  the  litigation  with  respect  to  the 

Vol.  I.  Q  q  title 
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tide  to  a  share  may  proceed  without  bringing  forward 
the  other  adventurers,  the  contest  not  aflecting  the 
corpus  of  the  property,  and  the  shares  being  transferable 
by  delivery  of  the  certificates. 

The  bill  then  puts  alternatively  the  Plaintiff's  right  of 
electing  either  to  adopt  or  reject  the  terms  of  the  agree- 
ment into  which  Joseph  Malady  has  entered  with  the 
trustees  of  the  new  company.  The  statement  in  the  bill 
upon  that  head  is,  not  that  the  Plaintiff  reserves  to  him* 
self  generally  the  right  of  disputing  the  sale,  but  merely 
that  he  reserves  to  himself  that  right  against  the  two 
MalachySj  who  are  brought  here  as  Defendants,  and  by 
whom  the  sale  was  made  in  fraud  of  the  Plaintiff's 
rights.  The  allegation  therefore  amounts  to  this ;  — 
**  if,  as  between  you  and  me,  the  transaction  is  advan- 
tageous, I  have  a  right  to  claim  a  corresponding  share 
of  the  profits  and  purchase-money  which  you  have  re- 
ceived in  respect  of  it :  if  not,  you  had  no  right  to  con- 
yert  my  shares  into  money ;  and,  I  am  entitled  to  have, 
out  of  the  shares  in  the  mine  now  vested  in  you,  a 
transfer  of  such  a  number  as  will  be  equivalent  to  the 
amount  of  my  interest  in  the  original  adventure."  The 
plain  effect  of  the  whole  passage  in  which  this  right  of 
election  is  charged,  is  to  direct  the  claim  of  the  Plaintiflf, 
not  against  the  corpus  of  the  property,  but  exclusively 
against  that  portion  of  it  which  was  received  in  money 
by  the  Malachysy  or  which  is  still  remaining  in  them 
in  the  form  of  shares. 


It  is, said  that  the  Plaintiff  must  bind  himself  to  the 
election  he  may  make.  What  conditions  the  Court 
may  hereafter  impose  upon  him  is  another  matter ;  but 
all  he  can  allege  in  his  bill  is  his  right  to  elect,  and  to 
take  either  of  the  things  which  he  claims  :  there  cannot 
be  a  more  distinct  allegation  that  the  subject  matter  for 

which 
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which  he  is  suing,  is  that  in  which  the  Malachys^  and        1836. 
the  Malachys  only,  are  interested. 

The  prayer  of  the  bill  appears  to  be  quite  consistent 
with  the  case  which  has  been  previously  stated ;  for  it 
directs  the  claim  entirely  against  the  Malachys^  with 
reference  to  such  interest  as  remains  in  them.  In  short, 
as  far  as  regards  the  new  concern,  the  question  is 
merely  between  the  Plaintiff  and  the  Defendants,  whether 
the  Plaintiff  shall  receive  compensation  in  money  or  in 
certificates  of  shares.  I  am  clearly  of  opinion  that  the 
Plaintiff  has  sufficiently  stated,  upon  the  face  of  his 
bill,  a  case  which  entitles  me  to  hold  that  the  persons 
in  question  are  not  necessary  parties* 

It  is  very  desirable  not  to  be  too  strict  in  cases  like 
the  present,  which  are  becoming  more  and  more  com- 
mon every  day.  In  the  present  instance,  however,  for 
the  reasons  I  have  stated,  it  is  not  necessary  to  make 
any  relaxation  of  the  strict  rules  of  the  Court  with  re- 
spect to  parties.  It  is  obvious,  moreover,  that  if  the 
Plaintiff  is  right,  and  the  individuals  in  question  are  not 
necessary  parties,  the  allowing  of  this  demurrer  would 
expose  him  to  the  necessity  of  making  those  persons 
parties  merely  for  the  purpose  of  hereafter  dismissing 
the  bill  as  against  them,  and  paying  their  costs. 

Upon  these  grounds,  I  am  of  opinion  that  the  judg- 
ment of  the  Court  below  must  be  reversed,  and  that  the 
demurrer  must  be  overruled. 


Qq  « 
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BETWEEN 

SALUSBURY  PRYCE  HUMPHREYS  and  SA- 
LUSBURY  HUMPHREYS    -      -    Plaintiffs; 

AND 

JOHN  PENSAM,  CHARLES  DIXON,  ARCHI- 
BALD CAMPBELL,  (of  Regent  Street,)  and  AR- 
CHIBALD  CAMPBELL,  (out  of  the  Jurisdiction 
of  this  Court)  ...    Defendants. 

AND  BETWEEN 

SALUSBURY  PRYCE  HUMPHREYS  and  SA- 
LUSBURY  HUMPHREYS    -      -     Plaintiffs; 

AND 

JOHN  ATKINS  and  JOHN  KIRKLAND,  (As- 
signees of  the  abovenamed  Defendant,  Archibald 
CampbeU^  of  Regent  Street,)  by  Original  and  Sup- 
plemental Bills  ...     Defendants* 

AND   BETWEEN 

ARCHIBALD  CAMPBELL  (of  Regent  Street,) 

Plaintiff*; 

AND 

SALUSBURY  PRYCE  HUMPHREYS,  SALUS- 
BURY HUMPHREYS,  JOHN  PENSAM,  and 
ARCHIBALD  CAMPBELL    -      -    Defendants. 

AND   BETWEEN 

JOHN  ATKINS  and  JOHN  KIRKLAND, 

Plaintifi^s ; 

AND 

SALUSBURY  PRYCE  HUMPHREYS,  SALUS- 
June  2.  BURY  HUMPHREYS,  JOHN  PENSAM,  and 

A'<«  17.  ARCHIBALD  CAMPBELL    -     -    Defendants- 

Evidence  with  riiHIS  was  a  motion    for   the  new  trial  of  an  issue 
respect  to  a        j|[  i   i       x       i    t>         »  • 

transaction  directed  by  Lord   Brougham^   upon  the  question, 

betwetn  il.       whether  the  sum  of  10,000/.  mentioned  in  the  indenture 

and  i/.,  taken  ' 

on  behalf  of  '  of 

Ji,  in  a  huit 

between  B,  and  C,  for  the  purpose  of  asserting  against  C,  a  right  to  property  which 

Ji,  ciuiuicd  hy  Tlrtuc  of  that  transaction,  cannot  be  used  by  D»  in  a  suit  to  which 
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of  the  23d  oi  July  1817,  in  the  pleadings  mentioned,  was        1836. 
bofidjide  paid  to  Mary  Ann  Tirel  Morin  the  elder,  Mary    y  ^phrbys 
Ann  Tirel  Morin  the  younger,  and  John  Stewart  and  v. 

Selina  his  wife.     The  issue  was  tried  in  the  Court  of        ^nsam. 
s      Common  Pleas,  before  Chief  Justice  Tindal  and  a  special  B.,  C,  and  2). 
jury,  on  the  9th  of  Feb^-uary  1836.     The  jury  found  a  ^jR^'thich 
verdict  for  the  Defendants,  thereby  in  effect  declaring  jD.  sets  up 
that  the  money  was  not  honajide  paid.  ^  an^C  an 

equitable  in- 
rw-i      I  .  n    X  .  ^      t  .  t      .      terest  in  the 

The  history  of  the  transactions  out  of  which  the  property,  con- 
question  in  the  cause  arose,  and  the  grounds  on  which  tcmporaneous 
*  1  with  and  grow- 

the  present  application  was  supported,  are  fully  stated  ingoutoi'the 

-the  judgment.  giVSl^ 

quired  by  B» 
Sir  W.  Toilette  Mr.  Barber^  and  Mr.  Henderson^  for  yoluntery^set- 
the  motion,  referred  to  lioscoe  on  Evidetice  (a),  KinnerS'  tlement  of 

ley  V.  Orpe  (6),  Davies  v.  Lowfulcs.  (c)  of  C,  and 

afterwards 
under  an  al- 
The  Solicitor-General  and  Mr.  Dampier^  contra^  re-  leged  contract 

ferred  to  Phillipps  on  Evidence  {d),  and  the  cases  there  ^^'^^^ them  to 

collected,  and  to  Doe  v.  The  Earl  of  Derby  {e),  B^  who  was 

represented 
on  the  face  of 
— -^— — — ^■^^— ^—  the  convey- 

ance to  be  a 
purchaser  for . 
Nov.  17.         TAe  Lord  Chancellor.  value.    B. 

then  filed  a 
This  was  a  motion  for  a  new  trial,  and  the  principal  bill  against  C. 

ground  relied  upon,  was  the  rejection  by  the  learned  voluntary  set- 
Judge  ''^^"'f^ 
°     aside  and  his 

(a)  2d  ed.  p.  100.  {^d)  7th  ed.  p.  3S6 — 7.  own  title  to 

Kb)  Douft,  517.  \,e)  \  Ad,  4-  EIL  783.  the  lands  e*ta. 

(c)  1  Bingh,  N.  S.  606.  Wished,  and  m 

'  ®  that  suit  ex- 

amined a  witness  to  prove  the  bomjides  of  the  sale.  D,  subsequently  filed  a  bill 
against  B.  and  C,  alleging  that  the  sale  was  valid,  but  that  the  price  was  in  part 
paid  out  of  monies  which  belonged  to  D.,  and  claiming  a  lien  to  that  extent  upon 
the  lands  purchased.  Finally,  C.  filed  a  bill  against  B,  and  D.  to  set  aside  the  sale 
in  toto,  on  the  ground  of  its  being  fraudulent  and  collusive,  and  to  establish  the 
voluntary  settlement :  Held,  that  in  the  last  mentioned  Suit,  upon  an  issue  directed 
between  D.  and  C  to  try  whether  the  purchase  money  was  bondjide  paid,  it  was 
not  competent  to  D.  to  use  the  deposition  taken  in  the  suit  between  B,  and  C. 

Qq  8 
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1 886.       Judge  of  evidence  which  the  Plaintiff  asserts  ought  to 
have  been  received. 

The  evidence  so  rejected  consisted  of  the  deposition 
of  Mrs.  Moritif  taken  in  a  suit  in  which  Alexander 
Siewari  was  Plaintiff,  and  Saludnay  Piyce  Humphreys 
and  Sdbisbwrtf  Htimphreys  were  Defendants.  In  order 
to  come  to  a  safe  conclusion  upon  this  question,  it  is 
necessary  very  clearly  to  understand*  the  relative  situ- 
ations of  all  the  parties,  and  the  differences  which  have 
existed  between  them. 

The  transaction  appears  to  commence  with  a  settle- 
ment dated  the  25th  of  June  1782,  and  made  upon  the 
marriage  of  Mr.  and  Mrs.  Tirel  Morin^  by  which  certain 
leasehold  property  was  vested  in  trustees  upon  trust  for 
Mr.  Af onn,  the  intended  husband,  for  life;  with  re- 
mainder to  Mrs.  Morin  for  life ;  with  remainder  to  the 
children  of  the  marriage,  as  Mrs.  Marin  should  appoinu 

There  were  issue  of  the  marriage  three  children  only, 
Jane  Eliza^  who,  in  the  year  1805,  married  Salusbwy 
Pryce  Humphreys  Mary  Anny  and  SeUna^  who,  in  the 
year  1817,  married  Jokn  Stemirt.     In  the  year  1808 
Jane  Eliza  Humphreys  died,   leaving  Salusbury  Hum- 
phreys^ her  only  child ;  and  no  appointment  having  been 
made  in  iavour  of  Mrs.  Humphreys^  and  her  child  not 
being  an   object  of  the  power,  it  appears  that   Mrs. 
Morin^  and  her  two  surviving  daughters,  became  de- 
sirous of  remedying  this  omission  as  far  as  they  could ; 
and  accordingly  by  a  deed  of  appointment,  dated  Sep^ 
tewber   1809,    Mrs.   ikfonn    appointed    certain    lands, 
which,    under  an   inclosure  act,  had  l)een   allotted  in 
respect  of  the  leaseholds  which  formed  the  subject  of 
the  power  (subject  to  her  own   life  estate  therein,),  to 
her  two  daughters  Mary  Ann  and  Selina^  absolutely. 

By 
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HOMPHEETS 


By  another  deed,  of  the  27th  of  September  in  the  same        18S6. 
year,  she   appointed   the  originally   settled    leaseholds 
(subject  to  her  own  life  estate)  in  favour  of  her  two 
daughters  Mary  Ann  and  Selina^  absolutely.  Pbnsam. 

Mrs.  Morin  and  her  two  daughters,  on  the  SOth  of 
September  1809,  joined  in  a  voluntary  settlement  of 
that  date  of  the  allotted  lands,  in  favour  (subject  to 
the  life  estate  of  Mrs.  Morin)  of  Salusbury  Pryce  Hum- 
phreys^  the  widower  of  Jane  Eliza  deceased,  for  bis 
life,  with  remainder  in  favour  of  her  only  child,  &i/ks- 
bury  Humphreys^  absolutely* 

On  the  2dd  of  July  1817,  a  deed  was  executed  by 
and  between  Mrs.  Tirel  Morin^  of  the  first  part,  her 
daughter  Mary  Ann^  and  John  Stewart  and  Selina  his 
wife  of  the  second  part,  and  Alexander  Stewart  of  the 
third  part,  by  which  it  was  witnessed  that,  in  consider- 
ation of  10,000/.  expressed  to  have  been  paid  by  Alex* 
ander  Stewart  to  the  parties  of  the  first  and  second  parts, 
Mrs.  Morin,  her  daughter  Mary  Ann^  and  John  Stewart 
and  Selina  his  wife,  bargained,  sold  and  assigned  all  the 
said  allotted  lands,  subject  to  Mrs.  Morin*s  life  estate 
therein,  to  Alexander  Stewart,  absolutely. 

Much  litigation  arose  in  consequence  of  this  trans* 
action.  On  the  26th  of  August  1 8 1 7)*  Alexander  Stewart 
filed  bis  bill  against  Mr.  Salusbury  Pryce  Humphreys 
and  bis  son,  praying  that  the  voluntary  settlement  of 
1809,  under  which  they  claimed,  might  be  delivered 
up  and  cancelled,  and  that  the  legal  estate  might  be 
declared  to  be  held  in  trust  for  Alexander  Stewart. 
This  was  the  cause  of  Stewart  v.  Humphreys. 

In  the  year  1819,  a  decree  was  made  at  the  Rolls  in 

that  cause)   by  which  it  was   referred  to  the  Master 

Qq  4  to 
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1886.        to  inquire  whether  the  sum  of  10,000/L,  mentioned    in 
'-    '  the  indenture  of  the  fiSd  of  Jviy  1817,  was  bonajide 

V.  paid  to  Mrs.  Morin^  Mary  Ann  Morin^  and  JoknSiewari 

PsMtAic.  j^j^j  Selina  his  wife.  In  the  year  1820,  Alexander 
Stewart  died,  and  John  Stewart^  his  brother,  administered 
to  his  estate  and  revived  the  suit.  On  the  18th  of  JFV* 
huaty  1823,  the  Master  reported  that,  whatever  the  in- 
tention of  the  other  parties  might  be,  the  payment  of  the 
10,000/.  was  not,  on  the  part  of  Alexander  Stewart  and 
John  Stewart^  a  hon&Jide  payment. 

In  the  month  of  June  1828,  John  Stewart  died,  and 
a  person  of  the  name  of  Archibald  Campbell^  who  resided 
out  of  the  jurisdiction  of  the  Court,  took  out  letters 
of  administration  de  bonis  nan  of  the  estate  of  Alexander 
Stewart^  but  did  not  revive  the  suit.^ 

It  does  not  appear  that  any  evidence  was  taken  in 
that  cause  before  the  hearing;  but  Mrs.  Morin  was 
examined  upon  interrogatories  in  the  Master's  office, 
and  her  deposition  so  taken  is  the  evidence  alleged  to 
have  been  improperly  rejected  by  the  learned  Chief 
Justice. 

In  the  year  1821,  another  Archibald  Campbell^  de- 
scribed as  of  Regent  Street^  who  had  been  a  partner  with 
Alexander  Stewart  in  the  business  of  navy  agents,  filed  a 
bill  against  John  Stewart  as  the  administrator  of  his  bro- 
ther; alleging  that  Alexander  Stewart  had  been  indebted 
to  him,  and  that  he,  Campbell^  had  advanced  part  of  the 
10,000/.,  and  therefore  claiming  a  lien  upon  the  lease- 
hold premises.  This  was  the  cause  of  Campbell  v. 
Stewart.  By  the  decree  in  that  cause,  of  the  25th  of  Fe- 
bruaty  1 823,  it  was,  amongst  other  things,  referred  to  the 
Master,  to  inquire  whether  any  part  of  the  partnership 
monies  had  been  applied  in  the  purchase  of  these  leasee 

holds ; 
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holds;  and  the  Master  found  that  partnership  monies        I8S6. 
to  the  amount  of  5,400/.  had  been  so  applied ;  and  by 
the  decree  on  farther  directions,  of  the  16th  of  March 
1827,  it  was  declared  that  Campbell  had  a  lien  upon  the 
leaseholds  to  that  amount 

In  the  month  of  September  1828  Mrs.  Morin  died; 
and  in  the  following  year  the  bill  in  this  cause  was  filed 
by  Messrs.  Humphreys^  father  and  son,  claiming  the 
benefit  of  the  voluntary  settlement,  against  the  trus- 
tees of  the  leaseholds,  against  Archibald  Campbell^  the 
PlaintiiFin  the  cause  of  Campbell  v.  Stewart^  and  against 
the  personal  representative  of  Alexander  Stewart ;  and 
they  afterwards  filed  a  supplemental  bill  against  the 
assignees  of  CampbeU^  who  had  become  a  bankrupt 
And  a  cross  bill  was  also  filed  by  Campbell^  seeking 
to  establish  the  purchase  in  opposition  to  the  voluntary 
settlement,  against  the  two  Messrs.  Humphreys^  the 
surviving  trustee  of  the  leaseholds,  and  the  adminis- 
trator of  Alexander  Stewart ;  and,  upon  the  bankruptcy 
of  Campbell^  a  supplemental  bill  in  that  cross  suit  was 
filed  by  his  assignees,  Messrs.  Atkins  and  Kirtland. 

In  the  original  cause  the  issue  which  gave  rise  to 
the  present  motion  was  directed,  and  that  issue  was 
whether  the  sum  of  10,000/.,  the  purchase-money  of  the 
leasehold  premises,  was  paid  to  Mrs.  Morin  the  mother, 
Maty  Ann  the  daughter,  and  John  Stewart  and  Selina  his 
wife,  such  being  the  sum  by  the  indenture  of  the  28d  of 
July  1817  expressed  to  be  paid,  as  the  consideration 
for  the  leasehold  premises  thereby  conveyed  to  Alexander 
Stewart. 

The  assignees  of  Campbell  so  claiming  the  benefit  of 
the  purchase,  were  of  course  Plaintifi  in  the  issue, 
and  the  husband  and  son  of  Mrs.  Morin^s  daughter 

Jane 
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18S6.        Jamt  Elizoj  who  claim  the  benefit  of  the  Toluntary  set- 
Uementi  were  the  Defendaots. 


MuMPttaBra 


The  issue  was  tried  before  the  Lord  Chief  Justice  of 
the  Common  Pleas,  on  the  9th  of  February  1856- 

On  the  part  of  the  assignees  of  Atxhibald  Campkeil^ 
the  PlaintiiTs  in  the  issue,  there  was  offered  in  evidence 
the  deposition   of  Mrs.  Marin  taken  in  the  cause  of 
Stewart  ▼.  Humphreys^  being  the  suit  in  which  Alexander 
Siewart  bad   asserted  his  title  to  the  leaseholds  as  a 
purchaser  against   Messrs.  Humphrey^y  in   which   the 
decree  for  an  inquiry  was  made  in  the  year  1819,  and 
in  which  the  Master  had  made  his  report  in  the  year 
1823.     To   that  suit  Archibald  Campbell^  now  repre- 
sented by  his  assignees,  was  no  party.  The  only  ground, 
therefore,    upon   which  ^the  deposition  could  be   made 
evidence,  must  be,  that  his  title  was  so  privy  to  that 
of  Alexander  Stewart^  as  to  make  the  deposition  evi- 
dence for  and  against  him;  for  upon  the  general  rule 
of  law  upon  this  subject  there  is  no  question  made. 
Depositions  can  only  be  read  for  or  against  those  who 
are  parties  or   privies  to  the  suit  in  which  the  depo- 
sitions were  taken ;  and  they  cannot  be  read  for  a  party, 
unless  they  could  also  be  read  against  him.     Now  the 
transaction  which  had,  as  is  alleged,  given  Campbell  a  lien 
upon  the  leaseholds,  as  against  Stewartt  took  place  in  the 
year  1817.     If  that  transaction  is  to  be  considered  as  of 
itself  constituting  an  equitable  title  in  Campbell  from  the 
time  when  it  took  place,  then  at  the  time  when  the  depo- 
sition was  taken  there  was  an  interest  in  the  property 
in  Campbell.     He  was  entitled  to  part  of  that  which 
belonged  to  Alexander  Stewart ;  but  if  he  had  such  an 
independent  adverse  interest,  he  could  not  be  bound  by- 
proceedings  in  a  cause  to  which   he  was   no  party. 
Campbdl  did  not  daim  under  Stewart  in  the  sense  in 

which 


CASES  IN  CHANCERY.  ,  M7 

which  that  expression  is  used  with  reference  to  the  ad- 
missibility of  evidence :  that  is  to  say,  he  did  not  claim 
part  of,  or  from  that  title  which  was  properly  represented 
in  the  suit  in  which  the  evidence  was  taken.  In  that  suit 
Campbeirs  interest  was  not  represented  at  all.  Stewart 
by  his  transactions  had  created  an  interest  in  the  estate 
in  another  person,  that  is  to  say,  in  Campbell^  and  had 
himself  the  property  only  subject  to  such  interest. 
Campbell  never  claimed  any^  thing  which  belonged  to 
any  of  the  parties  to  the  suit  of  Stewart  v.  Humphr^s. 
It  is  quite  clear  that  such  a  deposition  could  not  have 
been  read  against  Campbell^  and  it  follows  that  it  can- 
not be  used  for  him  or  his  assignees. 

But  it  may  be  said  that  the  interest  of  Campbell  is  to 
bear  date  from  the  time  of  the  decree  only,  and  that  the 
decree  gave  to  him  part  of  what  was  Stewart's  at  the 
-time  when  the  deposition  was  taken.  This  is  clearly 
not  so.  An  equitable  title,  arising  from  the  result  of 
transactions  between  parties,  is  as  much  an  existing 
interest,  as  if  it  arose  from  the  contract  of  the  parties. 
The  decree  of  the  Court  in  both  cases  may  be  necessary 
to  enforce  it,  but  in  neither  does  it  create  it. 

I  am  therefore  of  opinion  that,  Campbell  being  neither 
a  party  nor  a  privy  to  the  suit  in  which  the  deposition 
was  taken,  his  assignees  cannot  use  it  in  support  of  his 
title,  as  they  cannot  be  afiecte<l  by  any  thing  which  in 
that  suit  may  have  been  proved  against  his  title. 

Another  objection  stated  at  the  bar  as  an  objection 
to  the  trial  which  has  been  had,  was  that  the  learned 
Chief  Justice  had  rejected  as  evidence  the  decree  in  the 
cause  of  Campbell  v.  Stewart.  I  find  no  notice  of  this  in 
tlie  Judge's  note ;  nor  do  I  very  well  understand  bow 
the  objection  is  intended  to  be  stated^    The  Humpkrtgi 

were 
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1836.        were  no  parties  to  that  suit,  and  they  do  not  claim  under 
j^  ^  '  aCny  of  the  parties  to  it.     The  decree  therefore  can  be 

V.  no  evidence  against  them;   and,  if  that  decree    was 

tendered  only  to  shew  that  Campbell  and  bis  assignees 
stand  in  the  place  of  Stewart^  it  was  totally  useless,  tlie 
decree  which  directed  the  issue  assuming  that  to  be  the 
fact,  and  putting  the  assignees  forward  as  the  parties  to 
try  Stewarfs  title. 

Being  of  opinion  that  the  Chief  Justice  was  right  in 
rejecting  the  evidence,  and  that  rejection  having  formed 
the  ground  of  the  application  for  a  new  trial,  I  deem  it 
unnecessary  to  enter  into  the  consideration  of  the  value 
of  the  evidence  rejected.     I  have  however,  to  satisfy 
myself,  read  it ;  and  I  think  it  right  to  say,  that  if  that 
evidence  had  been  received,  it  ought  not  to  have  influ- 
enced the  verdict     Possibly  Mrs.  Morin  was  kept  in 
ignorance  of  the  particulars  of  the  transaction.     If  £0 
her  evidence  would  be  of  no  weight;  but  it  is  quite 
clear  that  what  she  states  is  contrary  to  the  principal, 
and  now  unquestioned  facts  of  the  case ;  the  most  iir- 
portant  of  which  is  that  the  10,000/.  were  returned  to 
Alexander  Stewart^   a  fact   inconsistent  with  the  bona 
fides  of  the  pretended  sale.     That  the  money  was  so 
returned  is  not  now  in  dispute;  and  if  the  fact  were  dis- 
puted, it  is  clearly  proved.     And  yet  Mrs.  Morin  says 
that  it  never  was  returned,  and  that  it  remained  invested 
upon  the  trusts  of  the  settlement. 

It  was  also  said,  that  the  Chief  Justice  ought  to  have 
pointed  out  to  the  jury  that  the  5,400/.,  borrowed  of 
Campbell  or  raised  out  of  the  partnership  funds,  had  net 
been  returned.  That  appears  to  me  to  be  wholly  im- 
material; the  question  was  whether  the  payment  by 
Stetuart  was  bond  fide ;  and  in  this  inquiry  it  was  im- 
portant to  ascertain  whether  he  was  or  was  not  per- 
mitted 
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mitted  to  resame  dominion  over  the  fund.     But  if  he  18S6. 

had  such  dominion,  it  was  perfectly  immaterial  whether  ,\-  ^  '" 

he  used  it  honestly  as  between  himself  and  his  partner  v. 

Campbell  to  repay  the  advances  made  to  him-  Pbnbam. 

I  am  therefore  of  opinion  that  the  evidence  tendered 
was  properly  rejected ;  that  if  it  had  been  received,  it 
ought  not  to  have  influenced  the  verdict ;  and  that  the 
jury  came  to  the  proper  conclusion  upon  the  evidence 
before  them. 

The  motion  for  a  new  trial  must  be  refused,  and 
with  costs. 


LUMSDEN  V.  FRASER.  ^mHI^' 

Nov.  9. 
^I^HE  bill,  which  was  filed  by  some  of  the  next  of  Some  of  the 
-■■    kin  of  the  late  Johii  Farquhar,  of  FmthiU  Ahbey^  "f  anlntlj^ 
against  the  rest  of  his  next  of  kin,  the  administrator  of  tate  filed  a 
his  personal  estate,  and  the  parties  claiming  to  be  his  theoSer*next 
heirs  at  law,  stated  that  ^r.Farquhar  in  his  life-time  of  kin,  the  ad- 
entered  into  divers  contracts  for  the  sale  of  parts  of  his  and  the  parties 
real  estate,  which  contracts  remained  at  the  time  of  his  claiming  to  be 

nGlPS  &t  l8\ir 

death , incomplete ;  and  thnt  he  died  in  the  month  of  suting  that' 
My  1826,  intestate  and  unmarried,  leaving  the  De-  ^j'entcrecf 

fendants  John  Farquhar  Fraser^  James  Mortimer^  Eliza-'  into  contracu 

T  .*  for  the  sale  of 
^^  certain  of  his 
real  estates,  which  contracts,  at  the  time  of  his  death,  and  still  were  incomplete, 
but  were  valid  contracts;  and  further  stating  that  the  administrator  and  another  of 
the  next  of  kin  who  claimed  to  be  his  co-heirs  at  law,  had  agreed  that  the  proceeds 
of  the  estates,  whether  the  contracts  were  or  were  not  completed  by  the  purchasers, 
should  be  treated  and  be  divisible  as  personalty ;  and  alleging  that  the  administrator 
had  ever  since  been  in  possession  of  such  estates,  and  had  received  the  rents ;  and 
praying  an  account  of  those  receipts,  and  that  the  amount  niight  be  invested  and 
secured  for  the  benefit  of  the  persons  entitled.  A  demurrer  by  the  administrator, 
on  the  ground  that  the  purchasers  were  not  made  parties  to  the  bill,  was  allowed. 
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»8Se.  betk  Wittoughby  Trezeoantj  Dame  Charlotte  Pate  and 
George  Mortimer^  since  deceased,  and  the  Plaintiffs 
Mary  Lumsden  and  Charlotte  Aitken^  his  only  next  of 
kin. 

The  bill  then  proceeded  to  set  oat  an  indenture, 
dated  the  Hth  of  December  \%26y  and  made  between  the 
Defendants  John  F.  Eraser  and  James  Mortimer  of  the 
one  part,  and  the  Defendants  Sir  William  Tempter  Pole 
and  Dame  Charlotte  his  wife,  George  Mortimer^  and  the 
Piaintifis  James  Ijtmsden  nnd  Mary  his  wife,  and  If  t/- 
liam  Aitken  and  Charlotte  his  wife,  of  the  other  part; 
whereby  it  was  recited  that  John  F.  Fraser  and  James 
Mortimer  claimed  to  be  the  intestate's  co-heirs  at  law, 
but  that  their  claim  was  opposed  by  Elizabeth  Willoughly 
TVezevantf  who  claimed  to  be  his  sole  heiress  at  law ; 
that  differences  had  arisen  with  respect  to  the  person  to 
whom  administration  of  the  intestate's  personal  estate 
should  be  granted ;  that  it  had  been  considered  that  the 
intestate's  next  of  kin  would  be  entitled  to  the  purchase- 
monies  of  the  estates  then  under  contract  to  be  sold  as 
part  of  his  personal  estate,  but  that  it  had  been  suggested, 
that  in  case  such  contracts  should  not  be  carried  into 
effect,  John  E.  Fraser  and  James  Mortimer^  as  the  co* 
heirs  of  the   intestate,  might  become  entitled  to  such 
estates;    and    it  was  thereby  witnessed,   that  to  pre- 
vent disputes,  litigation,  and  further  delay,  the  parties 
thereto  had   agreed  that  letters  of  administration    to 
the  intestate's  estate  and  effects  should   be  immedi- 
ately taken  out  by  John  F.  Eraser^  in  consideration  that 
he.  and  James  Mortimer^  as  the  co-heirs  at  law,  should 
relinquish   all  claim  to  the  estates  contracted  to  be 
sold,  and  the  monies  to  arise  therefrom;  and  that  it 
was   further  agreed  that  the   monies  to  be  received 
from  the  several  purchasers  of  the  said  estates,  should 
be  considered  and  treated  as  personal  estate  of  the  in- 
testate, 
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testate,  and  be  divided  as  such  among  his  next  of  kin:  1836. 
that  in  case  any  of  the  purchasers  should  refuse  to  com- 
plete their  contracts  and  to  pay  the  purchase-monies,  so 
that  the  estates  should  revert  to  and  become  vested  in 
Jchn  JF.  Fraser  and  James  Mortimer^  as  the  intestate's 
co-heirs  at  law,  John  F,  Fraser  and  James  Mortimer 
should,  nevertheless,  hold  the  same,  as  trustees,  for  the 
equal  benefit  of  themselves  and  Dame  Charlotte  Pole, 
George  Mortimer^  Mary  Ltmsden,  and  Charlotte  Aitkenj 
and  also  of  Elizabeth  Willoughby  Trezevant,  in  case  she 
and  her  husband  Peter  Trezevant  should  concur  in  and 
give  effect  to  the  arrangement  thereby  made;  and  that 
such  estates  should  be  sold,  and  the  proceeds  thereof, 
as  well  as  the  intermediate  rents  and  profits,  after  pay- 
ing charges,  should  be  divided,  in  seven  equal  shares, 
among  the  intestate's  next  of  kin ;  but  in  the  event  of 
Peter  Trezevant  and  Elizabeth  fVilloughby  his  wife  not 
concurring  in  the  arrangement  as  aforesaid,  then  that 
the  share  which  would  have  gone  to  Elizabeth  WiUoughby 
Trezevant  should  be  divided  equally  between  John  F. 
Fraser  and  James  Mortimer. 

The  bill,  after  alleging  that  JoAn  F.  Fraser  accordingly 
procured  a  grant  of  administration  of  the  testator's  per- 
sonal Estate,  went  on  to  state  that  under  a  decree,  dated 
the  30th  of  March  18S0,  made  in  a  cause  in  which  Peter 
Trezevant  and  Elizabeth  WiUoughby  his  wife,  together 
with  certain  trustees  of  a  settlement  executed  by  them, 
were  the  Plaintiffs,  and  John  F.  Eraser^  as  the  adminis- 
trator of  the  estate,  and  the  other  next  of  kin  of  the 
intestate,  were  the  Defendants,  and  which  prayed  an  ac- 
count and  administration  of  the  intestate's  personal  estate^ 
the  Master,  among  other  things,  found  that  in  the  months 
of  November  and  December  1825,  and  of  January  and 
February  1826,  the  intestate  had  entered  into  six  several 
written  contracts  which  remained  unperformed,  but  which 

were 
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18S6.  were  still  valid  and  subsisting  contracts,  for  tbe  sale  of 
certain  parts  of  bis  real  estates  to  purchasers;  and  that 
by  tbe  terms  of  sucb  contracts  the  respective  purchasers 
were,  on  certain  days  therein  stated  and  long  since  past, 
to  be  let  into  possession,  and,  if  the  conveyances  sboold 
not  then  be  completed,  were  to  pay  interest  on  their  par* 
chase-money  from  those  days  respectively. 

The  bill  then  stated  the  death  of  George  Mortimer  in 
the  year  1 8S2,  and  that  the  Flaintiff  Ann  Mortimer  was  his 
legal  personal  representative :  that  the  cause  of  Trexetkint 
V.  Fraser  having  become  abated  by  the  death  of  George 
Mortimer^  Mr.  and  .Mrs.  Trezevantf  and  their  trustees, 
filed  a  bill  of  revivor  and  supplement,  for  the  purpose 
of  reviving  that  suit  and  bringing  George  Mortimer's  per- 
sonal representative,  and  also  other  persons  who  had, 
by  assignment,  become  ig  teres  ted  in  certain  portions  of 
the  intestate's  personal  estate  as  parties  before  the  Court; 
and  that  the  cause  was  accordingly  revived,  and  the  usual 
order  made  in  the  revived  and  supplemental  suit  for  the 
prosecution  of  the  original  decree. 

The  bill  then  alleged,  that  the  purchasers  of  the  estates 
comprised  in  three  of  tbe  aforesaid  contracts  had  been  let 
into  possession,  but  that  the  Defendant,  John  F.  Fraser^ 
had  ever  since  tbe  intestate's  death,  been,  and  still  was,  in 
the  possession  or  receipt  of  the  rents  and  profits  of  the 
several  estates  comprised  in  the  three  remaining  con- 
tracts, that  is  to  say,  the  contracts  of  the  22d  oi  November 
1 825,  the  22d  of  December  \  825,  and  the  1 1th  of  February 
1826  ;  and  whereof  Nathaniel  Fletcher ^  John  Benett^  and 
the  Marquess  of  Westmifister  were  the  respective  pur- 
chasers :  that  Fraser  had  received  large  sums  of  "money 
in  respect  of  the  rents  of  those  estates,  as  also  for  timber 
thereon,  which  he  had  cut  down  and  sold ;  and  that  he 
had  never  accounted  for,  or  invested,  or  set  apart  such 

monies. 
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monies,  bat  had  applied  the  same  to  his  own  use,  or 
mixed  them  with  his  own  monies. 

The  bill  charged  that  the  Plaintiffs,  being  advised  they 
were  interested  in  the  produce  of  such  rents  and  timber 
monies,  had  applied  to  Fraser  to  come  to  an  account, 
which  Fraser  had  declined :  That  the  amount  of  the 
rents  and  the  produce  of  the  timber  so  received  by  him 
since  the  death  of  the  intestate,  in  respect  of  the  estates 
comprised  in  the  three  contracts  aforesaid,  amounted  to 
20,000/. and  upwards;  and  that,  in  the  cause  of  Trezevant 
V.  Fraser^  the  Plaintiffs  had  applied  to  the  Master,  to 
whom  that  cause  stood  referred,  for  permission  to  ex- 
hibit interrogatories  for  the  examination  o{  Fraser,  touch- 
ing his  receipts  in  respect  of  such  rents  and  timber 
monies,  which  permission  the  Master  had  refused :  That 
Fraser  had  intimated  an  intention  of  repudiating  the 
indenture  of  the  14th  o(  December  1826,  in  case  any  of 
the  contracts  should  not  be  completed ;  and  that  he  was 
now  anxious  that  they  should  not  be  carried  into  effect, 
and  had  endeavoured  to  induce  the  purchasers  to  aban- 
don  the  same. 


1SS6. 


The  bill  prayed  an  account  of  the  Defendant  Fraser*s 
receipts  in  respect  of  the  rents  of  the  estates  comprised 
in  the  three  contracts  of  the  22d  of  November  1825,  the 
22d  of  December  1825,  and  the  11th  of  February  1826, 
and  of  the  monies  produced  by  the  sale  of  the  timber 
cut  on  those  estates,  and  of  his  disbursements  in  respect 
of  the  estates;  and  also  an  account  of  the  interest  and 
profits  made  by  him  by  means  of  such  rents  and  timber 
monies;  and  that  the  balance,  when  ascertained,  might 
be  invested  and  secured  for  the  benefit  of  the  Plaintiffs, 
and  the  other  persons  entitled  thereto,  and  for  an  in- 
junction and  receiver  in  the  mean  time. 


Vol.  I. 


Rr 


The 
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1836.  The  Defendant  Fraser  put  in  a  general  demurrer  to 

the  bill,  for  want  of  equity;  and  he  also  demurred  on  the 
ground  that  Nathaniel  FleUkery  John  Benett^  and  the 
Marquess  of  Westminster^  the  respective  purchasers  under 
the  contracts  of  Nacember  1825,  December  1825,  and 
Tdnvary  1826,  who  were  not  before  the  Court,  oagfat 
to  have  been  made  parties. 

The  Vice-Chancellor  overruled  the  demurrer  for  want 
of  equity,  but  allowed  the  demurrer  for  want  of  parties, 
and,  at  the  same  time,  gave  the  Plaintiffs  leave  to  amend 
by  adding  parties. 

The  Plaintifi  now  appealed  firom  the  Vice-Chan- 
cellor^s  order. 

Mr.  Wigram^  Mr.  WdUcer^  and  Mr.  BaUy^  in  support 
of  the  appeal. 

The  order  of  the  Vice-Cbancellor,  overruling  the 
general  demurrer,  is  a  judicial  decision  (against  which 
the  Defendants  have  not  appealed)  that  the  Plaintifl& 
are  entitled  to  the  relief  prayed  by  the  present  bill. 
Prim&facie  the  presumption  must  be  that  these  con- 
tracts are  valid,  and  capable  of  being  carried  into  effect. 
That  is  the  statement  in  the  bill,  and  so  the  Master  has 
reported  in  the  other  suit.  But,  in  any  event,  it  is  clear 
that  the  Plaintiffs  have  a  good  equity  as  against  Fraser. 
If,  on  the  one  hand,  the  contracts  are^  for  any  reason, 
abandoned,  the  purchasers  can  have  no  interest  what- 
ever in  the  rents  and  timber  money  which  Fraser  has 
received,  or  in  any  account  to  be  taken  against  him; 
and  the  claims  of  the  next  of  kin  in  respect  of  those  re- 
ceipts, and  in  respect  of  the  estates  themselves,  must,  as 
against  Fraser  and  James  Mortimer^  be  regulated  by  the 
special  agreement,  whereby  it  is  expressly  provided  that 

the 
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the  estates  which,  in  consequence  of  any  of  the  contracts  ]  836*. 
failing  to  be  completed,  devolve  upon  Fraser  and  Mor^ 
iimer^  as  the  intestate's  heirs  at  law,  together  with  the 
intermediate  rents  and  profits,  shall  be  treated  as  per- 
sonal estate  of  the  intestate,  and,  subject  to  the  particular 
conditions  there  imposed,  be  divisible  as  such  among  the 
next  of  kin.  If,  on  the  other  hand,  the  contracts  are 
binding,  it  is  the  duty  o(  Fraser,  as  administrator,  inde- 
pendently of  bis  agreement  with  the  next  of  kin,  speci- 
fically to  enforce  them  against  the  purchasers,  and  the 
purchase  money  received  by  him  will,  of  course,  form 
part  of  the  personal  estate.  In  the  mean  time  the  rents, 
together  with  the  proceeds  of  the  timber,  coming  to  his 
hands,  are  a  security  for  the  amount  of  that  purchase 
money.  Qu&cunque  vid  therefore,  whether  the  contracts 
are  to  be  executed  or  rescinded,  the  next  of  kin  have  a 
direct  interest  in  seeing  that  the  rents  and  profits  which 
Fraser  has  received  are  properly  administered  and  se- 
cured; and  they  have  an  unquestionable  right  to  insist 
that  these  monies  shall  not  be  put  in  hazard  by  being 
mixed  up  and  employed  by  him  with  his  own  funds. 
The  administrator  may,  indeed,  be  called  upon  by  the 
purchasers  to  account  for  the  value  of  the  rents  and 
timber  money ;  but  the  account  which  the  administrator 
would  have  to  render  to  them  would  be  of  a  difierent 
kind  and  in  a  totally  distinct  character.  It  would  be  an 
account  on  the  one  side,  of  what  had  come  to  his  hands, 
and  on  the  other,  of  what  was  due  from  the  purchasers 
for  principal  and  interest  on  their  several  purchases; 
an  account  which,  as  between  those  parties,  would  be  a 
simple  question  of  arithmetic,  the  sum  to  be  paid  over 
being  the  difference  only.  But  the  circumstance  that 
Fraser  may  hereafter  be  called  upon  by  the  purchasers 
to  render  such  an  account  is  no  reason  why  the  pur- 
chasers should  now  be  made  parties  to  a  bill,  the  object 
of  which  is  to  obtain,  for  the  benefit  of  the  next  of  kin, 
Rr  2  an 
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1836.       an  account  oF  his  receipts  and  disbarsements,  and  to  bare 
the  balance  due  from  him  ascertained  and  secured. 

Whatever  be  Fraser's  liabilities  to  the  purchasers,  he 
has,  by  virtue  of  the  special  agreement,  taken  upon  him- 
self another  and  more  extensive  liability  to  the  next  of 
kin,  in  respect  of  his  receipts.  The  purchasers  have  no 
concern  either  in  that  agreement  or  in  the  result  of  the 
account  arising  out  of  it,  that  being  a  matter  entirely 
between  the  supposed  heirs  at  law  and  such  of  the  next 
of  kin  as  concurred  in  the  arrangement.  It  is,  therefore, 
quite  competent  for  the  individuals  claiming  as  cestui  que 
trusts  under  the  agreement,  to  call  for  the  specific  per- 
formance of  that  agreement,  and  to  have  the  consequential 
accounts  taken,  without  embarrassing  their  case  with  the 
claims  of  third  parties,  between  whom  and  themselves 
there  is  no  privity  or  community  of  interest,  and  who,  for 
this  purpose,  must  be  considered  as  absolute  strangers. 
The  proposition  that  all  persons  interested  in  the  sub- 
ject matter  must  be  brought  before  the  Court  is  only 
true  of  such  persons  as  are  also  interested  in  the  object 
of  the  suit;  for  modern  decisions  have  established  a  clear 
distinction  in  this  respect  between  these  two  species  of 
interest.  Thus  it  has  long  been  a  settled  principle  that 
to  a  bill  by  a  pecuniary  legatee  against  an  executor,  for 
payment  of  his  legacy,  the  persons  interested  in  the  re- 
sidue are  not  necessary  parties;  and  yet  the  executor 
may  be  afterwards  required, '  at  the  instance  of  the  re- 
siduary legatees,  to  render  the  same  accounts  of  his  testa- 
tor's estate  a  second  time.  So  in  Brown  v.  De  Tastet  (a), 
which  was  a  bill  by  a  person  claiming  an  interest  in  a 
share  of  a  partnership,  under  a  sub-contract  with  De 
2'astety  one  of  the  partners,  it  was  admitted  that  the  other 
partners  ought  not  to  be  made  parties,  although  it  is  cer- 
tain 
(a)  Jac.  284. 
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tain  that  those  other  partners  might  themselves  have        18S6. 

filed  a  new  bill  the  next  day  against  the  accounting  party 

in  the  first  suit,  and  have  compelled  him  to  account  over 

again  to  them.    The  subject  matter  of  the  bill,  in  both 

those  cases,  would  be  the  same,  namely,  the  profits  of 

the  partnership ;  but  the  object  would  be  totally  different; 

the  account,  in  the  one,  referring  only  to  the  profits  of 

the  share  comprised   in  the  assignment,  in  the  other, 

extending  to  the  whole  profits  of  the  trade.     That  case 

is  a  direct  authority  for  the  present  bill. 

So  far,  indeed,  from  the  purchasers  being  necessary 
parties  to  this  suit,  they  could  not  have  been  joined  in 
it  without  exposing  the  bill  to  a  demurrer  for  multi- 
fariousness. Any  one  of  the  three,  and  much  more  all 
of  them  jointly,  might  have  reasonably  objected  to  being 
involved  in  a  multitude  of  inquiries  and  accounts,  in 
which,  if  the  contracts  failed,  they  could  have  no  interest 
whatever,  and  in  which,  even  if  the  contracts  are 
ultimately  enforced,  two  thirds  of  the  subject  matter  of 
the  bill  must,  as  to  each,  have  been  wholly  irrelevant. 
This  very  point  is  expressly  decided  in  Salvidge  v. 
Hyde  (a),  where  Lord  Eldon  held,  overruling  the  judg- 
ment of  Sir  John  Leach  (6),  that  a  bill  for  an  account 
of  a  testator's  estate,  and  also  to  set  aside  sales  made 
by  the  executor  and  trustee  to  himself  and  to  an- 
other person,  was  multifarious.  In  the  present  case  the 
purchasers  have  declined  to  take  possession  of  their  pur- 
chases so  long  as  the  question  of  title,  which  is  under 
litigation  in  consequence  of  the  conflicting  pretensions 
of  rival  parties  claiming  to  be  heirs  at  law,  remains 
undecided;  but  they  are  not,  for  that  reason,  to  be 
forced  into  a  contest,  with  which  they  have  no  neces- 
sary connection,  and  which  is  simply  between  Fraser 

and 
(a)  Jac.  151.  {fi)  S  Mad.  138. 
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18S6«  and  the  next  of  kin,  in  their  respective  characters  of 
tru&tet  Bad  cestui  que  trusts.  It  was  objected,  in  the  Court 
below,  that  the  bill  prays  that  a  receiver  may  be  ap- 
pointed ;  and  that  no  such  appmntment  can  be  made  in 
the  absence  of  the  persons  who  are,  in  equity,  the  owners 
of  the  estates.  But  that  part  of  the  relief  sought  is  merely 
for  the  protection  of  the  property,  and  does  not  inter- 
fere with  the  question  of  right:  and  it  b  well  settled 
that  no  person  who  intervenes  pro  interesse  suo  is  en- 
tided  to  object  to  the  appointment  of  a  receiver,  unless 
he  intervenes  for  the  purpose  of  asserting  his  own  right 
to  take  possession;  Brifan  v.  Cormiek  (a),  Boehm  ▼. 
Wood,  {b) 

Mr.  Jacob  and  Mr.  Danielle  contra. 

This  bill  is  framed  in  a  manner  which  violates  every 
rule  of  pleading.  It  states  the  claim  of  the  Plaintiffii 
alternatively,  as  depending  upon  one  or  other  of  several 
contingencies,  and  as  differing  in  the  mode  and  extent 
of  the  relief  to  be  given,  according  to  the  state  of  cir- 
cumstances which  may  eventually  arise.  The  claim  is 
made  by  the  PlainUfi^  either  in  their  character  of  next 
of  kin,  or  under  the  special  provisions  of  the  agreement 
oi  December  1826  between  them  and  the  supposed  heirs 
at  law.  The  contracts  may  be  completed  or  they  may  be 
abandoned ;  Fraser  and  James  Mortimer  may  be  the  heirs 
at  law ;  or  some  other  person  may  prove  to  be  such 
heir.  In  each  of  these  several  cases  the  rights  and  in- 
terests of  the  Plaintiffs,  and  the  nature  of  the  relief  to 
be  afforded  to  them,  will  vary  materially ;  and  in  one 
very  possible  event,  in  the  event,  namely,  of  the  con- 
tracts going  off,  and  Mrs.  Trezeoant  esublisliing  her 
title  as  heir,  the  whole  arrangement  will  be  nugatory, 

and 

(a)  1  C<Mr»4SS.  (6)  714-  Rtut.  332. 
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and  the  claim  of  the  Plaintiffi  will  &il  entirely.  Never*  1886. 
theless,  the  bill  attempts  so  to  shape  the  case  and  the 
relief  prayed,  as  to  be  applicable  to  all  or  any  of  these 
events ;  although  it  is  well  settled,  that  upon  a  bill  so 
framed,  and  stating  the  Plaintiff's  title  in  so  uncertain 
and  ambiguous  a  way,  it  is  impossible  ibr  the  Court  to 
make  a  decree ;  Jones  v.  Jones,  (a) 

The  purchasers  ought  to  have  been  made  parties 
to  the  suit,  for  it  will  not  be  denied  that,  in  some 
of  the  events  for  the  happening  of  which  the  bill 
provides  so  far  as  the  Plaintiffs'  interests  are  concerned, 
the  purchasers  are  also  materially  interested  both  in  the 
object  and  the  subject  of  the  suit.  If  the  contracts  are 
hereafter  completed,  the  purchasers  have  exactly  the 
same  interest  in  the  accounts  which  the  administrator  is 
to  render  as  the  next  of  kin  would  have.  The  De- 
fendant Fraser^  besides,  ought  not  to  be  harassed  by  a 
multiplicity  of  suits,  when  the  whole  object  of  the  Plain- 
tiffs might  be  comprised  in  one.  It  is  a  general  prin- 
ciple of  a  Court  of  equity  that  an  accounting  party 
shall  not  be  compelled  to  account  twice  over  ih  respect  of 
the  san^e  matter:  but  this  bill  asks  that,  Fraser  shall 
account  to  the  Plaintiffs  for  his  receipts,  leaving  him 
open,  hereafter,  to  a  similar  demand  on  the  part  of  each 
individual  purchaser.  The  bill  asks  that  the  balance 
found  due  may  be  invested  and  secured  for  the  benefit 
of  the  persons  entitled,  but  it  does  not  pray  that  the 
fund  may  be  administered  or  paid  out.  For  any  thing 
that  appears,  the  fund  may  remain  in  Court  for  ever, 
unless  a  new  suit  is  instituted  for  the  purpose  of  having 
it  distributed. 

Mr.  Wtgranty  in  reply. 

The 

(a)  3  Mer,  161. 
Rr  4 
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The  Lord  Chanceixor. 

This  was  an  appeal  from  an  order  of  the  Vice-Chan- 
cellor  upon  a  demurrer,  first,  for  want  of  equity,  and 
Nov.  9.  secondly,  for  want  of  certain  parties,  being  three  per- 
sons, by  the  bill  allied  to  have  agreed  for  the  purchase 
of  part  of  the  freehold  estates  of  the  late  Mr.  Farquhar. 
The  Vice-Chancellor  did  not  allow  the  demurrer  for 
want  of  equity,  and  the  Defendants  have  not  appealed 
against  that  decision;  but  the  Vice-Chancellor  did 
allow  the  demurrer  for  want  of  these  parties,  and  the 
order,  as  of  course  in  such  cases,  gave  the  Plaintiffs 
liberty  to  amend  by  adding  parties.  Against  this  order 
the  Plaintiffs  have  appealed,  and  the  question  is,  whe- 
ther these  purchasers  are  necessary  parties  to  the  case 
stated  by  the  bill. 

The  case  made  by  the  bill  is  simply  this; — that 
Mr.  Farqtihar  entered  into  several  contracts  for  the  sale 
of  different  parts  of  his  freehold  estates,  and  then  died 
intestate,  leaving  several  persons,  of  whom  the  Plaintiffs 
represent  ftme,  his  next  of  kin,  and  John  Farquhar 
FraseTf  the  party  demurring,  James  Mortimer^  a  De- 
fendant, and  Mrs.  Trezevanlf  another  Defendant,  also 
next  of  kin,  and  who  also  claimed  to  be  heirs  at  law. 
It  then  stateis  a  deed  between  all  the  parties  interested, 
except  Mrs.  TrezevarUf  by  which  it  was  agreed  that  the 
purchase-monies  for  the  land  so  contracted  to  be  sold 
should,  at  all  events,  be  treated  and  divided  as  per- 
sonalty. It  then  states  a  decree  for  an  account  of  the 
oersonal  estate :  that  three  of  the  contracts  remained 
unperformed,  but  that  they  are  valid  contracts,  and  that 
the  purchasers  are  entitled  to  the  rents  from  a  time  long 
since  past;  that  the  Defendant  John  Farqu3mr  Fraser 
has  been  in  possession  of  those  lands  so  agreed  to  be 
purchased,  and  has  received  the  rents;   and  it  prays 

for 
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for  an  account  of  those  rents  and  of  timber  cut,  and  of       1SS6. 
the  expenses  of  management,  and  that  the  balance  may 
be  secured  for  the  benefit  of  the  Plaintiffs  or  of  the 
persons  interested. 

According  to  the  statement  rn  the  bill  these  rents  and 
the  timber  money  belong  to  the  purchasers,  and  the 
Plaintiffs,  as  next  of  kin,  have  no  direct  interest  in  them ; 
but  they  are  interested  in  their  being  properly  secured 
for  the  purchasers,  because  such  purchasers  cannot  be 
called  upon  to  pay  their  purchase-monies  without  hav- 
ing the  rents  accounted  for  and  paid  to  them.  It  is, 
however,  unnecessary  to  consider  whether  the  Plaintiffs 
are  entitled  to  any  relief,  there  being  no  demurrer  for 
want  of  equity,  before  me;  but  the  question  is,  whether 
if  the  Plaintiffs  are  entitled  to  the  relief  they  pray,  thej 
can  have  it  without  bringing  before  the  Court  those 
who  are  immediately  interested  in  the  subject  matter  of 
suit,  namely,  the  rents  and  timber-money.  If  the  con^ 
tracts  be  valid,  which  the  bill  states  them  to  be,  these 
rents  and  timber-^money  cannot  form  part  of  the  per- 
sonal estate ;  but  the  Plaintiffs  may  not  be  able  to  have 
that  which  is  part  of  the  personal  estate  realised,  namely, 
the  purchase-monies,  without  seeing  that  these  rents  and 
timber-money  are  properly  accounted  for  and  applied. 

But  if  the  next  of  kin  have  such  an  interest  in  these 
rents  and  timber^modey  as  to  entitle  them  to  file  a  bill 
itgainst  the  administrator  who  has  actually  received  them, 
it  is  quite  clear  that  each  purchaser  may  file  such  a  bill,  so 
that  the  Defendant  might  be  exposed  to  two  suits  for 
the  same  purpose ;  or,  after  a  decree  in  this  cause  and 
the  account  regularly  taken,  a  new  decree  might  be  ob- 
tained on  behalf  of  a  purchaser  who  would  not  be  bound 
by  the  account  taken  in  the  former  suit  So,  again,  the 
bill  prays  a  receiver  over  these  estates. .  Suppose  a  re- 
ceiver appointed  —  is  the  purchaser  to  be  bound  by  tbe 
»  acts 
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1836.  acts  of  the  receiver  without  being  a  party  to  the  cause? 
Again,  the  bill  prays  that  the  account  may  be  taken  and 
the  amount  invested  for  the  benefit  of  the  persons  inter- 
ested therein ;  but  who,  according  to  the  statement,  are 
the  persons  interested  therein  ?  Why,  clearly,  the  pur- 
chasers. But  what  is  the  Court  to  do  with  the  fund 
when  it  has  been  secured  ?  According  to  the  statement 
in  the  bill,  the  fund  will  be  the  property  of  the  par- 
chasers.  Does  the  Court  ever  take  possession  of  a  (iind 
without  having  the  owners  of  it  parties  to  the  cause? 

It  was  said,  that  the  purchasers,  if  made  parties,  might 
object  to  the  bill  as  multifarious.  That  can  be  no  ob- 
jection to  a  demurrer  for  want  of  parties.  Many  bills 
may^not  be  multi&rious  as  to  some  persons  interested 
in  the  whole  of  the  subject  nuitter,  which  would  be  so  as 
to  others  interested  only  in  part  of  it;  but  that  b  no 
reason  for  the  Court  proceeding,  in  the  absence  of  any 
person  who  ought  to  be  present,  as  to  any  part  of  the 
case.  It  would  only  prove  that  the  Plaintiffs  had  adopted 
a  wrong  course  from  the  beginning,  and  that  the  error 
was  irremediable  under  the  ordinary  permission  to  amend 
by  adding  parties. 

Guarding  myself,  therefore,  against  being  supposed 
to  express  any  opinion  as  to  whether  the  Plaintifib 
can,  in  any  shape  in  which  they  may  frame  their  bill, 
entitle  themselves  to  any  part  of  what  they  seek  by  their 
bill,  I  am  of  opinion  that  they  cannot  now  ask  for  it  in 
the  absence  of  the  purchasers  of  those  parts  of  the  pro- 
perty with  respect  to  which  they  ask  relief;  and  under 
such  circumstances,  it  is  the  usual  course  to  give  the 
Plaintiffs  an  opportunity  of  amending  the  bill  if  they  can. 

I  am,  therefore,  of  opinion  that  the  order  of  the  Vice- 
Chancellor  was  correct,  and  I  dismiss  the  appeal  with 
costs. 
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CAMPBELL  V.  MACK  AY.  Nan,  12.  i4, 

15. 

THE  bill,  which  was  filed  by  Lady  Dorothea  Lotiisa  A  busband, 
Campbell  and   her  four    infant  children,   against  JLuK*^' 
Jchn   Mackat/j  Charles  Campbell^   John   Home  Home^  his  marriage, 
and  the  Marquess  of  Sligo^  who  was  alleged  to  be  out  \^j^  and^. 
of  the  jurisdiction,  stated  a  setdement,  dated  March  upon  trust  for 
1817,  and  made  on  the  marriage  of  Sir  James  Campbell^  ijfe,  and  after 
since  deceased,  with  the  Plaintiff  Lady  D.  L.  Campbell,  her  decease  in 
whereby  two  sums  of  money,  which  were  subsequently  of  the  mar- 
converted  into  the  sum  of  21,308/.  5s.  5d.  Sj  per  cents,  JSuW  att 


were  twenty-one, 
and  daughters 
who  should  attain  twenty-one  or  marry ;  with  a  proviso  that  the  persons  to  be 
appointed  guardians  of  the  children  by  his  will,  witn  the  tmstees,  should,  after  the 
death  of  the  wife»  have  authority  to  apply  the  interest,  and  also,  in  certain  cases,  part 
of  the  capital  of  the  children's  presumptive  shares,  towards  their  maintenance  and 
advancement,  during  their  respective  mmorities.  By  a  second  deed,  made  after  mar- 
riaee,  the  husband  vested  another  fund  in  C.  and  D,  in  trust  for  his  wife  for  life, 
and,  after  her  decease,  for  the  benefit  of  the  children  of  the  marriage,  with  a  proviso 
that  the  trustees,  with  the  suardians  to  be  appointed,  should,  after  the  decease  of  the 
wife,  have  the  like  power,  during  the  minoritjr  of  the  children,  to  apply  the  interest  of 
their  presumptive  shares  towards  thdr  muntenaflce  and  Vacation.  By  his  will^ 
the  husband,  after  making  some  speciBc  bequests  to  his  wife,  bequeathed  his  pro^. 
perty  to  A^  B.^  and  C,  upon  certain  trusts  for  the  benefit  of  his  children :  and  he 
appointed  them  his  executors  and  guardians  of  bis  infant  chUdren,  in  conjunction 
with'  their  mother. 

To  a  bill  filed  after  the  husband's  death  by  the  wife  and  the  infant  children  against 
A^  B,,  C,  and  Z>.,  for  the  accounts  and  administration  of  the  property  comprised  in 
the  trusts  of  the  two  deeds  and  the  will,  a  demurrer  by  J.,  B,g  and  C,  on  the  ground 
of  multifariousness,  was  over-ruled. 

Semble,  the  demurrer  would  not  have  been  allowed  even  if  the  deeds  had  not 
contained  the  proviso  vestine  in  the  guardians,  with  the  trustees,  the  discretionaiy 
power  as  to  maintenance  and  advancement. 

SembUf  where  all  the  Plaintifls  have  a  common  interest  in  the  whole  of  the 
matters  comprised  in  the  bill,  tlie  objection  of  multifariousness,  set  up  by  Defend- 
ants who  are  concerned  only  in  a  portion  of  the  subject  matter,  is  a  question  of 
discretion,  to  be  determined  upon  considerations  of  convenience  with  reference 
to  the  circumstances  of  each  particular  case. 

Principles  and  distinctions  of  the  Court  with  respect  to  multifariousness. 

The  Court,  upon  demurrer,  must  assume  the  statement  in  the  bill  with  respect 

to  the  purport  of  a  deed  to  be  true;  and  the  demurring  party  is  not  at  liberty  to 

read  the  instrument  itself  for  the  purpose  of  disproving  the  statement,  notwith- 

•  standing  that  for  greater  certainty  as  to  iu  contents,  the  bill  eipressly  refers  to  it 

as  being  in  the  demurring  party's  possession. 


Campbell 

V. 
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18S6.  were  vested  in  Dennis  Braame  and  Thomas  Herbert^ 
both  since  deceased,  and  the  Defendants  John  Mackay 
and  Charles  Campbell^  upon  trust,  in  the  events  which 
Mackay.  had  happened,  to  pay  to  Lady  D.  L.  CampbeUy  out  of 
the  interest  and  dividends,  an  annuity  of  738/.  9s»  3d.  by. 
half  yearly  payments,  for  her  life,  and  as  to  the  residue 
of  such  dividends,  for  the  benefit  of  the  children  of  the 
marriage  equally ;  and  as  to  the  principal  of  the  trust 
monies,  after  the  decease  of  Lady  Z).  L.  Campbell^  in  trust 
for  all  the  children  of  the  marriage  who,  being  sons, 
should  attain  twenty-one,  or  being  daughters,  should 
attain  that  age,  or  be  married,  equally ;  and  in  the  event 
of  there  being  no  such  children,  then  for  Lady  D.  L. 
Campbell,'  and  the  settlement  empowered  Sir  James 
Campbell  by  any  deed  attested  by  two  credible  witnesses, 
or  by  his  last  will  in  like  manner  duly  attested,  to  appoint 
persons  to  be  guardians  of  the  persons  and  fortunes  of  the 
children  of  the  marriage ;  with  a  proviso  that  the  per* 
sons  so  to  be  appointed  guardians,  with  Bronxme^  Herbert^ 
Mackay^  and  Campbell^  or  the  survivors  of  them,  or 
the  executors  of  such  survivor,  should  have  authority, 
immediately  after  the  decease  of  Sir  James  and  Lady 
Z).  L.  Campbell^  to  apply  towards  the  maintenance  of 
such  children,  during  their  respective  minorities,  any 
annual  sum  not  exceeding  the  interest  of  their  pre- 
sumptive shares,  as  also  to  advance  any  sum  of  money, 
out  of  the  shares  of  any  male  children,  for  their  per- 
manent advancement  in  life,  during  minority. 

The  bill  next  stated  an  indenture  dated  the  22d  of 
Jtdy  1834,  and  made  between  Sir  James  and  Lady  Z). 
L.  Campbell^  of  the  one  part,  and  the  Defendants  the 
Marquess  of  Sligo  and  John  Home  Home^  of  the  other 
part,  whereby  the  sum  of  10,000/.,  since  laid  out  in  the 
purchase  of  11,000/.  195.  6d.  3  per  cents,  was  assigned 
to  Lord  Sligo  and  Home^  upon  trust,  to  pay  the  interest 

and 
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and  dividends  arfsing  from  the  same,  when  invested,  to  18S6. 
Lady  2).  L.  Campbell  for  life,  and  after  her  decease,  upon .  L  jipbeix 
trust,  as  to  the  principal  monies,  for  the  children  of  the  ^^  b. 
marriage  as  Lady  D.  L.  Campbell  should  appoint,  and 
in  default  of  appointment,  equally  among  them ;  and  the 
trustees  were  thereby  authorized  and  directed,  in  con- 
junction with  the  guardians  to  be  appointed  for  the 
infant  Plaintiffs,  to  apply  the  dividends  and  interest 
of  the  trust  funds,  after  Lady  jD.  L.  CampbeWs  decease, 
for  the  maintenance  and  education  of  the  infant  Plain- 
tiffs, during  their  respective  minorities,  in  like  manner, 
and  in  the  same  proportions,  as  was  provided  under  the 
marriage  settlement;  as  by  the  said  indenture,  in  the 
possession  of  some  or  one  of  the  Defendants,  and  to 
which  the  Plaintiffs  for  certainty  referred,  would  more 
fully  appear. 

The  bill  then  stated  the  will  of  Sir  James  Campbell 
dated  the  26th  of  July  18S4,  and  attested  by  two  wit- 
nesses, whereby,  after  making  certain  specific  bequests, 
the  testator  gave  and  bequeathed  to  the  Defendants  John 
Mackay^  Charles  Campbell,  and  John  Home  Home,  a 
sum  of  15,000/.,  upon  trust,  to  invest  the  same,  and 
apply  the  whole  or  any  part  of  the  dividends  and  in« 
terest  towards  the  maintenance  and  education  of  his 
three  daughters  during  their  respective  minorities ;  and 
as  to  the  principal,  in  trust  for  such  of  them  as  should 
attain  twenty-one,  or  marry  under  that  age,  with  the 
consent  of  their  guardians  thereinafter  appointed;  and 
in  case  they  should  all  die  under  twenty-one,  then 
the  capital  was  to  sink  into  the  residue;  and  as  to 
all  his  residuary  estate,  the  testator  gave  and  bequeathed 
it  to  Campbell,  Mackay,  and  Home,  upon  trust,  to  convert 
the  same  into  money,  and  having  invested  the  produce, 
upon  trust  to  apply  a  competent  part  of  the  interest 
and  dividends,  at  their  discretion,  towards  the  main- 
tenance 
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1886.  tenance  of  his  iniant  son,  the  PlaintiiF  Jamn  Campbdlj 
daring  his  minority ;  and  after  he  should  have  attained 
the  age  of  twenty-one,  then  to  pay  him  one  half  of 
such  interest  and  dividends,  until  he  should  attain 
the  age  of  twenty-five ;  and  when  he  should  have  at* 
tained  that  age,  then  upon  trust,  as  to  the  surplus 
interest  and  accumulations,  and  also  the  principal 
monies,  to  assign  and  transfer  the  same  to  his  said  son 
for  his  own  use  absolutely ;  and  in  case  his  son  should 
attain  twenty-one,  but  die  under  the  age  of  twenty-five, 
and  leave  no  issue,  then  the  testator  directed  his  trustees 
to  hold  his  residuary  estate  upon  trust  for  the  benefit 
of  such  of  his  said  daughters  as  should  attain  twenty- 
one^  or  marry  with  such  consent  as  aforesaid ;  and  in 
case  all  his  daughters  should  die  under  twenty-one^ 
and  without  having  been  married,  then  he  directed 
bis  trustees  to  transfer  and  pay  over  all  the  said  trust 
monies  to  his  brother,  the  Defendant  Charles  Campbellf 
for  his  absolute  use;  and  he  appointed  the  Defendants 
John  Mackay^  Charles  Campbell^  and  John  Home  Home 
his  executors,  and  constituted  bis  wife  and  his  said 
executors  guardians  of  his  children  during  their  re- 
spective minorities. 

The  bill  then  stated  that  the  testator  died  at  Paris  in 
the  month  of  May  1835,  without  having  altered  or  re- 
voked his  will,  and  that  he  left  the  Plaintiff,  Lady  D.  L. 
Campbell^  his  widow,  and  the  four  infant  Plaintifis,  James 
Campbell^  Louisa  Campbell^  Charlotte  Campbell^  and  EmUy 
Campbell^  his  only  children,  and  next  of  kin,  of  whom 
James  Campbell  was  his  heir  at  law ;  and  that  the  De- 
fendants John  Mackay  and  Charles  Campbell  proved  the 
will,  power  being  reserved  to  Home  to  come  in  and 
prove.  The  bill  then  stated  certain  transactions  relative 
to  a  sum  of  2000/.,  alleging  that  this  sum  had  been 
given  by  Sir  James  Campbell  to  the  Plaintiff  Lady  D.  L* 

Campbell, 
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CampbeUy  in  his  life  time,  to  be  disposed  of  as  she  should        1836. 
think  proper,  for  the  use  of  herself  and  her  children ;     *  -  ^  ^  ^ 
and  that,  with  the  exception  of  a  portion  expended  m  «. 

discharging  debts  incurred  in  the  maintenance  of  herself     ^ackay. 
and  her  family,  she  had  laid  it  out  in  the  purchase  of 
SOfOOOf,  French  rentes^  of  which  she  was  the  holder, 
and  had  ever  since  received  the  dividends. 

The  bill  further  stated,  that  the  infant  Plaintiffs  had 
always  resided  with  and  were  now  maintained  by  Lady 
D.  L.  Campbell ;  and  it  charged  that  the  Defendants, 
the  executors,  though  applied  to  for  that  purpose,  had 
refused  to  concur  with  the  Plaintiff  Lady  2).  L.  Camp- 
bettf  in  doing  all  necessary  acts  for  securing  the  fortunes 
of  the  infant  Plaintiffs  and  providing  for  their  main- 
tenance and  education  during  their  minorities. 

The  bill  prayed  that  the  trusts  of  the  marriage  set- 
tlement, and  of  the  indenture  of  July  1884,  might  be 
performed,  and  that,  if  necessary,  new  trustees  might  be 
appointed  in  the  room  of  Browne  and  Herbert  deceased, 
and  of  the  Marquess  of  Sligo,  and  that  an  account  might 
be  taken  of  the  personal  estate,  and  also  of  the  debts 
and  funeral  and  testamentary  expenses,  of  the  testator, 
and  that  his  personal  estate  might  be  applied  in  a  due 
course  of  administration ;  that  the  r^iduary  estate  might 
be  ascertained  and  secured,  and  that  an  inventory  might 
be  taken  of  the  articles  specifically  bequeathed  to  Lady 
2).  L.  Campbell  for  her  life ;  that  it  might  be  declared 
that  the  infant  Plaintiffs  were  entitled  to  the  50,00Q/I 
French  rentes ;  that  a  proper  allowance  might  be  made 
to  Lady  2).  L.  Campbell  for  the  past  and  future  main- 
tenance of  the  infant  Plaintiffs,  having  regard  to  their 
rank  and  fortune,  and  that  a  receiver  might  be  appointed 
to  get  in  the  outstanding  estate. 

To 
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1886.  To  this  bill  the  Defendants,  Mackajfy  Campbell^  and 

V,'  -  -       Home  filed  a   demurrer,   and  for  cause  of  demarrer 

V.  shewed  *<  that  It  appears  by  the  bill  that  the  same  is  filed 

Mackat.     f^p  divers  and  distinct  matters  and  things,  which  are  in 

no  manner  connected  with  each  other,  and  which  ought 

not  to  be  joined  together  in  the  said  bill,  and  that  the 

said  bill  is  altogether  multifarious ;  wherefore,"  &c 

The  Vice-Chanoellor  overruled  the  demurrer,  and 
the  Defendants  thereupon  appealed. 

Sir  W.  Hamej  Mn  Wigram^  and  Mr.  James  RusweUy 
in  support  of  the  appeal. 

Upon  this  record  relief  is  sought  against  a  number  of 
Defendants  in  respect  of  two  settlements  and  a  will. 
With  the  first  settlement,  two  of  the  Defendants,  Home 
and  Lord  SUgo^  have  no  concern  whatever,  and  the  same 
may  be  said  of  Mackay  and  Campbell  with  respect  to 
the  second  setdement;  while,  under  the  will,  Mackaj^^ 
Campbell^  and  Home  are  executors  and  trustees,  and 
Lord  Sl^o  is  an  absolute  stranger.  This,  therefore,  is 
an  attempt  to^unite,  in  one  record,  claims  growing  out 
of  three  distinct  instruments,  and  prosecuted  against  four 
several  Defendants  each  of  whom  may  truly  affirm  that 
a  large  portion  of  the  case  made,  and  of  the  relief  sought, 
is,  as  to  him,  utterly  inapplicable.  Why  should  Lord 
Sligo  be  involved  in  all  the  inquiries  and  accounts 
which  the  bill  seeks  relative  to  Sir  James  Campbell*s 
estate,  with  a  view  to  the  administration  of  the  will  ? 
Why  should  his  Lordship  and  the  Defendant  Home  be 
called  upon  to  answer  a  bill  which  seeks  against  their 
co-defendants  relief  founded  upon  the  marriage-settle- 
ment of  1817  (to  which  Lord  Sligo  and  Home  were  no 
parties),  and  which  bill  therefore  as  to  them  is  to  that  ex- 
tent improper  ?  Why  should  Messrs.  Madcay  and  Camp^ 

bell 


Mackay. 
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bell  be  implicated  in  a  contest  relative  to  the  construe-        1836. 

tion  and  effect  of  the  deed  of  1834,  and  the  riffhts  of  the     1,''^  ^^ 

'  °  ,  Campbell 

Plainti£fs  in  respect  of  that  deed,  when  it  is  obvious,  on  v. 

the  face  of  the  bill  itself,  that  they  can  in  no  way  be 
made  accountable  under  it?  The  bill  has  avowedly  a 
number  of  distinct  objects :  it  prays  for  the  execution  of 
the  trusts  of  the  two  setdements,  for  the  appointment  of 
a  new  trustee  in  the  room  of  Lord  SligOf  and  for  the  ac- 
counts and  administration  of  the  testator's  personal  estate 
under  his  will.  The  introduction  of  matters  so  hetero- 
geneous into  one  record,  clearly  comes  within  the  defi- 
nition of  multifariousness  given  by  Sir  John  Leach  in 
Salvidge  v.  Hyde.  *^  In  order  to  determine  whether  a 
suit  is  multifarious  (says  his  Honor  in  that  case),  the 
inquiry  is  not  whether  each  Defendant  is  connected  with 
every  branch  of  the  cause,  but  whether  the  Plaintiff's 
bill  seeks  relief  in  respect  of  matters  which  are  in  their 
nature  separate  and  distinct."  {a) 

The  only  circumstance  which  is  common  to  the  De- 
fendants is,  that  under  one  or  other  of  the  instruments 
in  question  they  are  all  subject  to  some  liability  to  all  the 
Plaintiffs.  But  that  common  liability  furnishes  no  reason 
why  the  separate  cases  against  each  should  be  united  in 
one  suit,  any  more  than  in  the  instance  of  a  creditor, 
who,  having  several  demands  against  the  estates  of  three 
deceased  debtors,  must,  for  the  purpose  of  an  account 
and  payment,  proceed  by  distinct  bills  against  the  repre- 
sentatives of  each.  If  the  bill  is  multifarious  as  to  some 
of  the  Defendants,  it  must  necessarily  be  so  as  to  all ;  for 
the  part  of  it  which  is  relevant  to  one  Defendant,  is  ir- 
relevant to  the  others,  and  vice  versa :  the  case  taken  as  a 
whole  is  not  applicable  to  each,  and  each  therefore  is 
entitled  to  set  up  the  objection.     No  authority  can  be 

produced 
(a)  S  Mad.  148. 

Vol.  I.  S  s 
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18S6.        produoed  for  holding  that  roultifarioufiness  may  be  a 
1,     '  '   '     good  defence  as  to  one  Defendant,  and  bad  as  to  ilie 
V.  rest  {a)     The  contrary  has  been  expressly  decided  io 

Mackav.       ^^^  ^   j,^^  j^^^  ^  Nm^ikumberland.  {b)     In  that  ck« 
the  bill  was  filed  by  a  party  who  had  been  a  tenant  of  die 
former  Duke  of  Northumberland^  and  was  also  a  tenant 
of  the  then  Duke,  praying  relief  in  respect  of  transactions 
arising  out  of  both  tenancies,  and  for  that  purpose  makinir 
the  then  Duke  in  his  double  character  of  landlord  and 
representative  of  the  former  Duke,  of  whom  he  was  one 
of  the  executors,  and  also  the  Earl  of  Beverleif^  who  was 
the  other  executor,  co-defendants.    To  the  bill  so  frsnied 
the  Defendants  filed  two  separate  demurrers,  both  of 
which  were  allowed ;  although  in  that  case  it  might  have 
been  said  (what  could  not  be  said  of  any  of  the  Defend- 
ants here)  that  with  respect  to  the  Defendant  the  Duke, 
there  was  no  part  of  the  case  made,  or  of  the  relief 
sought,  with  which  in  some  way  or  other  he  was  not 
necessarily  connected.      Nevertheless   the  Court  con- 
sidered the  objection  that  distinct  matters  were  united 
in  one  and  the  same  bill  to  be  equally  available  to  the 
Duke  as  to  Lord  Beverley^  and  allowed  the  Duke's  de- 
murrer upon  that  ground.     The  language  of  the  Chief 
Buron   in  pronouncing  the  judgment  of  the  Court  is 
dij^ectly  applicable  to  the  circumstances  of  the  present 
case.     The   same   rule  of  pleading  which  prevents  a 
plaintiff  from  joining  distinct  demands  in  one  suit  though 
against  the  same  defendants,  was  recognised  by  "Lord 
Alvanley  in  Harrison  v.  Ho^  (c\  by  Lord  Eldon  in  Saxton 
V.  Ditis  (rf),  by  Sir  John  Leach  in  Maud  v.  Jctlom  (eh 
and  by  the  present  Vice-Chancellor  in  Dunn  v.  Dunn  (g)» 
and   again   in   the  very  recent  case  of  The  Mtorney 

General 

(fl)  See  however  p.  602  tupr^,  (d)  I S  Fes.  72. 

(6)  2  Anst.  469.  (e)  8  Sim. 331. 

(c)  8  Ves,  jun.  323.  (g)  2  Sim.  529. 


CASES  IN  CHANCERY.  611 

General  v.  The  Goldsmith's  Compary  (a).  The  decision 
of  Sir  John  Leach  in  Turner  v.  Robinson  (ft),  where  re- 
siduary l^tees  ander  a  will,  who  were  also  thereby 
made  appointees  of  a  share  in  another  testator's  estate, 
were  allowed  to  include  in  the  same  bill  an  account  of 
both  estates,  has  been  disapproved^by  the  present  Vice- 
Chancellor  (c),  and  is  in  principle  untenable. 

In  order  to  escape  the  charge  of  multi&riousness,  it 
must  be  shewn  that  the  different  transactions  to  which 
the  suit  relates,  are  in  their  own  nature  and  essence  con- 
nected together.  If  they  are  not  so  connected,  it  is 
not  the  accident  of  the  same  parties  being  interested  in 
the  subject-matter,  whether  as  Plaintifi^  or  Defendants^ 
which  will  prevent  the  suit  from  being  multifarious. 
Suppose  three  several  testators  appoint  the  same  exe- 
cutors, and  the  same  residuary  legatees,  will  it  be  pre- 
tended that  the  persons  beneficially  interested  in  the 
residue,  could  by  one  bill  obtain  the  accounts  and  ad- 
ministration of  all  the  three  estates  ?  Yet  that  is  in  sub- 
stance what  is  attempted  here;  with  this  additional 
circumstance,  that  the  parties  against  whom  the  relief 
is  to  be  given  are  not  under  all  these  instruments  the 
same  individuals.  If  it  should  be  held,  notwithstanding 
the  authorities,  that  the  objection  of  multifariousness  is 
open  to  some  only,  and  not  to  all  of  the  Defendants, 
still  the  demurrer,  though,  in  point  of  form,  the  joint 
demurrer  of  the  three  executors  and  trustees  under  the 
will,  must  be  treated  as  the  separate  demurrer  of  each; 
and  Lord  Eldon  has  laid  it  down  in  The  Mayor  ofLon-- 
don  Y.  Levy  {d)  that  a  demurrer,  though  bad  as  to  one 
Defendant,  may  be  good  as  t5  another. 

The 

fa)  5  Sim.  670.  (c)  See  3  Sim,  330.  n.  Mareot 

\b)  1  Sm.  4-  Stu.  315.  ▼.  Pelfrer^  3  Sim.  466. 

{d)  8  Veu  403. 
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1886-  The  Vice-Chancellor,  in  Iii$  judgment,  admitted  that 

in  strictness  the  bill  was,  to  a  certain  extent,  multifarious; 
but  he  thought  tliat  there  could  not  be  a  due  exercise  of 
the  discretion  vested  in  the  trustees  and  guardians  with 
regard  to  the  maintenance,  unless  the  Court  had  before 
it  at  the  same  time  the  administration  of  the  whole  per- 
sonal property,  as  well  that  which  was  settled  bj  the 
deeds,  as  that  which  passed  by  the  will.  It  is  however 
well  established  in  practice,  that  in  fixing  what  is  proper 
to  be  allowed  for  the  maintenance  of  infants,  either  in 
a  cause  or  upon  petition,  the  Master  may  inquire  into 
and  take  into  his  consideration,  all  the  property,  from 
whatever  sources  derived,  to  which  the  infants  are 
endtled,  and  whether  the  administration  of  it  has  been 
committed  to  the  Court  or  not  The  nomination  of  the 
Defendants  in  the  will  as  guardians  of  the  infant  Plain- 
tiffs, was  plainly  not  intended  to  be  an  appointment  in 
exercise  of  the  power  alleged  to  beNreserved  by  the  trust 
deeds ;  for  it  associates  Lady  D.  L.  Campbell  in  the  office, 
although  by  the  deeds  it  is  expressly  provided  that  the 
discretionary  powers,  given  to  the  trustees  with  respect 
to  maintenance  and  advancement,  shall  not  arise  until 
after  her  decease.  The  executors,  tberefore»  are  only 
guardians  of  the  persons,  and  not  of  the  settled  fortunes 
of  the  infants;  and  it  is  clear  that,  in  a  suit  to  administer 
the  property  of  infants,  those  who  are  mere  guaidians 
of  their  persons  are  not  necessary  parties.  It  is  further 
to  be  observed  that,  assuming  the  effect  of  the  deeds 
to  be  correctly  stated  in  the  bill,  the  infants  have  no 
present  interest  under  either  of  them,  for  the  whole  in- 
come of  the  fund  comprised  in  the  marriage  settlement, 
(with  the  exception  of  a  few  pounds,  not  sufficient  to 
defray  the  expenses  of  management)  is  to  be  enjoyed  by 
Lady  D.  JL  Campbell  during  her  life ;  and  not  a  shilling 
of  the  trust  fund  which  is  the  subject  of  the  deed  of  My 
1834  can  be  applied  for  the  benefit  of  the  infants,  even 

towards 
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towards  their  maintenance^  until  after  Lady  D.  L.  1886. 
CampbelTs  death.  At  present,  thereFore^  the  discretion 
which  is  supposed  to  be  vested  in  the  guardians  and  the 
trustees  of  the  presumptive  interests  of  the  children 
cannot  be  operative,  and  the  relief  prayed  as  to  those 
setdements,  is  nugatory.  In  point  of  fact,  however,  the 
deed  of  1834,  though  alleged  by  the  bill  to  contain  a 
proviso  vesting  the  same  powers  in  the  trustees  and 
guardians,  with  respect  to  the  maintenance  and  educa- 
tion of  the  infants  after  Lady  Z).  L.  CampbeWs  death,  as 
are  given  by  the  marriage  settlement,  contains  no  such 
proviso;  and  as  the  bill  refers  for  greater  certainty,  &s 
to  that  deed,  to  the  original  deed  in  the  possession  of  the 
Defendants,  and  thereby  embodies  the  instrument  in  the 
bill,  and  enables  the  Court  to  take  judicial  notice  of  it, 
the  Court  will  ascertain  how  the  matter  stands  by  in- 
spection of  the  document  itself,  and  will  not  allow  the 
PlaintiiTs  to  have  the  benefit  of  a  mis-statement  which 
the  production  of  the  instrument  would  correct;  Weld  v. 
Bonham.  (a) 

Tie  Lord  Chancellor  said  that  notwithstanding  TheCourt, 
the  words  of  reference,  he  considered  himself  bound,  in  ^^|||!^^u8t 
this  stage  of  the  proceedings,  to  take  the  fact  to  be  as  it  awume  the 
was  alleged  upon  the  bill.   To  hold  otherwise,  would  be  the  bill  with 
to  give  the  Defendants  an  advantage  depending  upon  "«»pcct  to  the 
the  accident  of  their  having  the  c^ustody  of  the  docu-  deed,  to  be 
ment  which  the  bill  purported  to  set  out,  and  might  in  d™,^u^"l 
effect  be  to  decide  the  question  raised  by  the  demurrer  party  is  nor  at 
upon  matter  which  was  dehors  the  record.    The  case  re-  ^j,g  i^tra^ 

ferred  to  did  not  bear  out  the  position  in  support  of  ment  itself  for 

the  purpose 
which  it  was  cited.  of  duproving 

llff^  the  statement, 
notwithstand- 
(a)  a  Sim.  4*  Stu,  91.  ing  that  for 

greater  cer- 
tainty as  to  its  contents,  the  bill  expressly  refers  to  it  as  being  i°  the  demuning 
party's  possession. 

Ss  S 
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18d6.  Mr.  Temple  and  Mr.  <7.  B.  Parry^  for  the  bill. 

This  is  a  suit  instituted  for  the  purpose  of  protecting 
the  whole  property  of  the  infant  Plaintiffs,  each  of  whom 
is  directly  interested  in  the  execution  of  the  trusts  of  all 
the  three  instruments  stated  upon  the  bill.  The  circum- 
stance that  under  the  deeds  their  interests  are  only  re- 
versionary  makes  no    difference;    they   have   still    an 
unquestionable  right  to  call  upon  the  Court  to  secure 
the  fund,  and  to  see  that  the  trusts  upon  which  it  has 
been  given  are  properl}'  carried  into  effect.     The  pro- 
position contended  for  on  the  other  side,  is  that  the 
Court  would  not  be  justified  in  making  an  order  for  the 
due  administration  of  all  the  property  to  which  the  Plain- 
tiffs are  entitled,  in  a  single  suit ;  but  that  a  variety  of 
suits  must  be  instituted  for  that  purpose.     No  authority- 
can  be  produced  for  such  a  proposition.    The  cases  that 
have  been  cited  apply  to  bills  which  have  united  upon 
one  record  claims  of  a  distinct  and  totally  dissimilar  na- 
ture, such  as  Harrison  v.  Hogg^  and  Ward  v.  The  Duke  of 
Northumberland^  or  to  bills  where  the  Court,  upon  con- 
siderations of  expediency,  has  thought  that  the  several 
matters,  as  to  which  relief  was  sought,  might  more  con- 
veniently form  the  subject  of  separate  and  independent 
suits.    Cases  of  the  latter  kind  are  very  numerous,  and 
perhaps  not  always  to  be  reconciled  with  each  6ther ; 
but  the  doctrine  to  be  collected  from  the  whole  of  them, 
is  that  the  question  of  multifariousness  is  always  a  ques- 
tion of  discretion,  to  be  determined  upon  considerations 
of  convenience,  and  not  by  any  abstract  principle  or 
positive  rule.     Each  case,  therefore,  must  be  judged  of 
by  its  own  circumstances.    Here  the  circumstances  are 
extremely  peculiar;  and  it  is  impossible  to  shew  how 
any  practical  evil  or  inconvenience  can  result  to  any 
party  from  allowing  the  interests  of  these  Plaintiffs  under 
all  the  three  instruments,  to  be  brought  under  the  pro« 

tection 
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tection  and  adjudication  of  tbe  Court  by  a  single  bill.  1836. 
Lord  SligOf  who  is  not  an  executor,  might  perhaps 
object ;  but  he  has  not  chosen  to  demur,  being  in  fact 
out  of  the  jurisdiction  at  the  time  when  the  demurrer 
was  filefl ;  and  of  the  other  Defendants,  two  are  parties 
to  the  marriage  settlement,  and  the  third  is  a  party  to 
the  deed  oi  July  1834;  and  all  of  them,  besides,  are  ac- 
counting parties  under  the  will,  the  administration  of 
the  trusts  of  which  is  the  main  object  of  the  suit.  No 
additional  expense  is  incurred,  but  on  the  contrary 
much  useless  expense  is  saved,  by  uniting  the  three  sub* 
jects  in  one  suit.  Every  part  of  this  bill  is  naturally  and 
necessarily  connected  with  the  other  parts;  and  it  would 
be  obviously  impossible  for  the  Court  to  do  complete 
justice  between  the  parties,  without  having  before  it,  at 
one  and  the  same  time,  the  whole  of  the  property  which 
constitutes  the  fortunes  of  the  infants,  and  all  the  dif- 
ferent individuals,  who  are  bound  to  administer  and 
account  for  it.  The  Court  from  a  laudable  anxiety  to 
prevent  unnecessary  costs  and  vexation,  discourapres  the 
splitting  of  causes  and  the  consequent  multiplicity  of  suits, 
where  the  object  can  be  attained,  as  well  or  better,  by 
means  of  a  single  bill.  The  observations  of  Lord  Bedes- 
dale  {a)  on  the  subject  of  multifariousness  prove  that 
his  Lordship  did  not  consider  the  circumstance  of  the 
Defendants  having  distinct  rights,  a  sufficient  ground 
for  the  objection.  "  When  one  general  right  is  claimed 
by  the  bill  (says  his  Lordship),  though  the  Defendants 
have  separate  and  distinct  rights,  a  demurrer  will  not 
hold." 

The  trustees  and  executors  under  the  will  are,  in 
virtue  of  their  appointment  as  guardians,  necessary  par- 
ties to  any  suit  which  seeks  to  have  the  trusts  of  the  . 

settlements 

(a)  Bedes.  PI,  181—183.  4th  ed. 
Ss  4 
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]8d6.  settlements  carried  into  effect;  for  the  appointment  is 
made  in  exercise  of  the  power  reserved  hj  those  settle- 
ments, and  the  executors  are  thereby  constituted  tms- 
'tees,  and  invested  with  a  discretionaiy  power  over  the 
property,  out  of  which  the  allowances  for  maintenance 
and  advancement  are  to  be  made,  as  efiectually  as  if  tbey 
had  been  named  trustees  originally.  The  result  is  that 
upon  each  of  the  three  instruments,  all  the  Defendsnts 
are  co-trustees  for  all  the  Piaintiflb.  The  setdements 
and  the  will  may  thus  be  regarded  in  the  light  of  sepa- 
rate contracts,  each  between  the  same  set  of  contracting 
parties ;  and  it  will  not  be  seriously  contended,  that  if  a 
person  sells  three  different  estates  to  the  same  purchaser 
by  as  many  distinct  agreements,  the  latter,  when  he  seeb 
to  enforce  the  agreements,  may  not  include  all  the  three 
in  one  and  the  same  bill ;  Rayner  v.  Julian  (a).  Even  if 
it  were  held  that  the  nomination  of  the  executors  to  be 
guardians  of  the  infants,  coupled  with  the  authority  given 
them  as  such  under  the  deeds,  consutu ted  the  Defendants 
guardians  of  the  infants'  persons  only,  and  not  trustees 
of  their  settled  fortunes,  still  it  is  clear  from  the  langoage 
of  Lord  Macclesfield  in  The  Duke  of  Beaufort  v.  BWy(A), 
that  their  office  of  guardians  would  render  them  amen- 
able to  the  Court  in  the  character  of  trustees,  and  that 
they  would,  therefore,  be  necessary  parties  to  any  suit 
seeking  to  have  the  settlements  specifically  executed. 

Sir  WilUam  Home^  in  reply. 


Nov.  \s.  The  Lord  Chancellor. 

This  case  came  before  me  by  appeal   from  the 
Vice-Chancellor^s  judgment  upon  a  demurrer  for  multi- 
fariousness. 

(fl)  2  Dick.  S11.  {b)  1  P.  Wm.  705. 
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&riousness.     The  Vice-Cbancellor  was  of  opinion  that        18d6. 
the  bill  was  not  multifarious ;  and  the  question  before 
me  is,  whether  that  judgment  of  the  Vice-chancellor  be 
correct  or  not.    [His  Lordship  then  stated  the  substance 
of  the  bill  and  proceeded :  — "] 

To  this  bill  a  demurrer  is  put  in  by  the  two  trustees 
under  the  first  deed,  and  one  trustee  under  the  second 
deed,  all  the  three  being  executors  under  the  will;  and 
the  question  is,  whether  it  is  competent  to  the  Piaintifis 
to  file  a  bill,  uniting  in  one  record  those  several  instru- 
ments. 

The  first  observation  that  occurs  is  that,  although 
the  Defendants  are  not  all  trustees  of  the  same  deeds, 
the  suit  seeks  some  relief  against  all  of  them,  and  that 
there  is  a  common  interest  in  all  the  Plainti£&  under  all 
the  instruments.  The  proposition  contended  for  on  be- 
half of  the  demurring  parties  is  that,  as  a  general  rule, 
(and  the  rule  is  supposed  to  be  supported  by  the  dicta  of 
Sir  John  Leach  in  Salvidge  v.  Ifyde  (a),)  it  never  can  be 
permitted  that  distinct  matters  should  be  united  in  the 
same  record.  The  proposition,  of  course,  if  carried  to 
its  full  extent,  would  go  to  prevent  the  uniting  several 
instruments  in  one  bill,  although  the  same  parties  were 
liable  in  respect  of  each,  and  the  same  parties  were 
interested  in  the  property  which  was  the  subject  of 
each.  So  that  if,  for  instance,  a  father  executed  three 
deeds  all  vesting  property  in  the  same  trustees,  and 
upon  similar  trusts  for  the  benefit  of  his  children, 
although  the  instruments  and  the  parties  beneficially 
interested  under  ail  of  them  were  the  same,  it  would  be 
necessary  to  have  as  many  suits  as  there  were  instru- 
ments.    That  is  a  proposition  to  which  I  do  not  assent 

It 
(a)  5  Mad.  138. 
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1886.  It  wouldi  indeed,  be  extremely  mischievoos  if  such  a  rule 
were  established  in  point  of  law :  no  possible  advantage 
could  be  gained  by  it;  and  it  would  lead  to  a  mul- 
tiplication of  suits  in  cases  where  it  could  answer  no 
purpose  to  have  the  subject  ibatter  of  the  contest  q^Iit 
up  into  a  variety  of  separate  bills. 

To  lay  down  any  rule  applicable  universally,  or  to 
say  what  constitutes  multifiiriousness  as  an  abstract 
proposition,  is,  upon  the  authorities,  utterly  impossible. 
The  cases  upon  the  subject  are  extremely  various ;  and 
the  Court,  in  deciding  them,  seems  to  have  considered 
what  was  convenient  in  particular  circumstances  rather 
than  to  have  attempted  to  lay  down  any  absolute  rule. 
The  language  of  Sir  John  Leach  in  Sidvidge  v.  Hyde  is 
of  course  to  be  understood  with  reference  to  the  par- 
ticular case  before  him,  and,  considered  in  that  point 
of  view,  it  was  perfectly  correct,  although,  stated  as  a 
general  proposition,  it  would  run  counter  to  a  numerous 
class  of  cases.  The  only  way  of  reconciling  the  autho- 
rities upon  the  subject  is,  by  adverting  to  the  fact  that, 
although  the  books  speak  generally  of  demurrers  for 
multifariousness,  yet  in,  truth  such  demurrers  may  be 
divided  into  two  distinct  kinds.  Frequently  the  objec* 
tion  raised,  though  termed  multifariousness,  is  in  fact 
more  properly  misjoinder;  that  is  to  say,  the  cases  or 
claims  united  in  the  bill  are  of  so  different  a  character 
that  the  Court  will  not  pt;rmit  them  to  be  litigated  in 
one  recocd.  It  may  be  that  the  Plaintiffs  and  Defend- 
ants are  parties  to  the  whole  of  the  transactions  which 
form  the  subject  of  the  suit,  and  nevertheless  those 
transactions  may  be  so  dissimilar  that  the  Court  will 
not  allow  them  to  be  joined  together,  but  will  require 
distinct  records.  But  what  is  more  familiarly  under- 
stood  by  the  term  multifariousness,  as  applied  to  a  bill, 
is  where  a  party  is  able  to  say  he  is  brought  as  a  De* 

fendant 
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fendant  upon  a  record,  with  a  large  portion  of  which, 
and  of  the  case  made  by  which,  he  has  no  connection 
whatever.  The  form  of  demurrers  for  multifariousness 
strongly  illustrates  this  distinction,  at  least  as  it  used  to 
be  understood ;  for  the  old  form  of  the  demurrers  upon 
the  last-mentioned  ground  went  on  to  state  the  evil  of 
uniting  distinct  matters  in  one  record,  whereby  parties 
were  put  to  great  and  useless  expense,  an  objection 
which  has  no  application  in  a  case  of  misjoinder. 


1836. 


The  distinction  is  dearly  taken  in  a  case  which  has 
been  very  much  relied  upon,  but  which  by  no  means 
bears  out  the  proposition  it  was  cited  to  support,  —  the 
case  of  Ward  v.  The  Duke  of  Norlhwnberland.  (a)  In 
that  case  the  plaintiff  had  been  tenant  of  a  colliery  under 
the  preceding  Duke  of  Northumberland^  and  continued 
also  to  be  tenant  under  his  son  and  successor  the  then 
Duke ;  and  he  filed  a  bill  against  the  then  Duke  and 
Lord  Beverley,  who  were  the  executors  of  their  father, 
seeking  relief  against  them  in  respect  of  transactions,  part 
of  which  took  place  in  the  lifetime  of  the  former  Duke, 
and  part,  between  the  plaintiff  and  the  then  Duke,  after 
his  father's  decease.  To  this  bill  the  defendants  put  in 
separate  demurrers;  and  the  forms  of  the  two  demur- 
rers, which  were  very  different,  clearly  illustrate  the  dis- 
tinction I  have  adverted  to.  The  Duke  could  not  say 
that  there  was  any  portion  of  the  bill  with  which  he  was 
not  necessarily  connected ;  because  he  was  interested  in 
one  part  of  it  as  owner  of  the  mine,  in  the  other,  as  re- 
presenting his  father.  But  his  defence  was,  that  it  was 
improper  to  join  in  one  record  a  case  against  him  as 
representative  of  his  father,  and  a  case,  against  him 
arising  out  of  transactions  in  which  he  was  personally 
concerned.     The  form  of  his  demurrer  was,  that  there 

was 
(a)  3  Ami,  469. 
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1836.  was  an  improper  joinder  of  the  subject  matters  of  the 
suit.  Lord  Beoerletfs  demurrer,  again,  was  totally  dif- 
ferent :  it  was  in  the  usual  form  of  a  demurrer  for  mul* 
tifariousness,  and  proceeded  on  the  ground  that,  by 
including  transactions  which  occurred  between  the 
plaintiff  and  the  other  defendant  with  transactions  be- 
tween the  plaintiff  and  the  late  Duke,  (with  the  latter  of 
which  only  Lord  Beverley  could  have  any  concern,}  the 
bill  was  drawn  to  an  unnecessary  length,  and  the  de- 
murring party  exposed  to  improper  and  useless  expense. 
Both  demurrers  were  allowed,  and  both,  it  may  be  said, 
in  a  sense,  were  allowed  for  multifariousness ;  but  it  is 
obvious  that  the  real  objection  was  very  different  in  the 
two  cases.  In  Harrison  v.  Hogg  (a),  which  was  also 
more  properly  a  case  of  misjoinder,  the  plaintiffs  en- 
deavoured to  unite  in  one  record  a  demand  in  which  all 
the  plaintifis  jointly  had  an  interest,  with  a  demand  in 
which  only  one  of  them  had  an  interest ;  and  the  de- 
murrer was  allowed  upon  the  ground  that  the  subject 
matters  were  such  as  in  the  opinion  of  the  Court  ought 
not,  according  to  the  rules  of  pleading,  to  be  included 
in  one  suit.  In  Saxtoti  v.  Davis  (6),  the  suit  prayed  an 
account  against  the  representatives  of  a  bankrupt's  as- 
signees, and  against  Davis,  a  person  who  claimed  through 
those  assignees,  and  also  against  a  person  who  had  been 
his  assignee  under  the  Insolvent  Debtors'  Act,  and 
there  also  the  bill  was  held  to  be  bad,  for  multi- 
fariousness. 

One  of  the  cases  which  (like  that  of  Lord  Beverley  in 
Ward  V.  The  Duke  of  Northumberland)  applies  to  the 
situation  of  a  party  brought  before  the  Court  as  a  De- 
fendant on  the  record,  where  he  has  an  interest  in  a  por- 
tion only  of  the  subject  matter,  is  Salvidge  v.  Hyde{c), 

in 

(a)  2  r«.  jun.  .7S3.  (c)  5  Mad,  138. 

{b)  18r«.72. 
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in  which  the  demurrer,  though  overruled  by  the  Vice-  1836. 
Chancellor,  was  afterwards  allowed  by  Lord  Eldan  on 
appeal  (a).  That  was  a  bill  to  administer  a  testator^s 
estate,  and  to  set  aside  a  sale  made  of  a  part  of  it  by 
the  executor  to  a  purchaser.  Sir  John  Leaches  judg- 
ment proceeded  upon  the  principle^  that  as  the  primary 
object  of  the  suit  was  the  administration  of  the  estate, 
and  the  estate  could  not  be  effectually  administered  with- 
out ascertaining  whether  the  sale  was  to  stand  or  be  set 
aside,  the  purchaser  was  properly  made  a  party  on  the 
record,  with  a  view  to  the  decision  of  that  question. 
When  the  demurrer  came  before  Lord  Eldon  on  appeal, 
his  Lordship  did  not  consider  that  circumstance  a  suf- 
ficient ground  of  exception  to  the  general  rule;  and  he 
held,  that  the  Defendant  claiming  as  a  purchaser  from 
the  executor  had  a  perfectly  distinct  case,  and  had  a 
right  to  have  that  case  discussed  and  decided  by  itself, 
without  being  mixed  up  in  a  suit  for  the  general  ad- 
ministration of  the  estate. 

What  would  be  required  in  order  to  support  the  De- 
fendants' proposition  would  be  some  case  in  which,  there 
being  a  common  interest  in  the  Plaintiffs,  and  the  De- 
fendants representing  and  being  interested  in  all  the  dif- 
ferent questions  raised  on  the  record,  and  the  suit  having 
a  common  object,  a  demurrer  for  multifariousness  had 
been  successful.  No  case  has  been  produced  to  shew 
that  the  Court  will  not  permit  such  a  suit  to  be  insti- 
tuted. But,  in  the  course  of  the  argument,  cases  were 
referred  to,  which  prove,  when  examined,  that  the  Court 
has  not  gone  that  length,  and  that  it  has  always  exer-> 
cised  a  discretion  in  determining  whether  the  subject- 
matters  of  ihe  suit  are  properly  joined  or  not.  It  is  not 
very  easy,  d  priori,  to  say  exactly  what  is  or  ought  to 

be 
(a)  Jac,  151. 


62£  CASES  IN  CHANCERY. 

be  the  line  regulating  the  course  of  pleading  upon  this 
point  All  that  can  be  done  is,  in  each  particular  case 
as  it  arises,  to  consider  whether  it  comes  nearer  the  one 
class  of  decisions  or  the  other. 

A  remarkable  illustration  of  the  distinction  taken  by 
the  Court,  is  to  be  found  in  The  AUome^General  ▼. 
The  Merchant  Tailors  Compamf.  {a)  That  was  an  in- 
formation praying  the  due  administration  of  a  nomber 
of  charitable  trusts,  all  of  which  had  a  common  object ; 
that  is  to  say,  although  they  varied  in  their  terms,  and, 
to  a  certain  degree,  in  their  object,  there  was  still  a 
great  similarity ;  the  funds,  in  all  of  them,  being  appli- 
cable to  loans  for  the  benefit  of  fi*eemen  of  the  corpor- 
ation of  Merchant  Tailors.  In  one  of  those  trusts, 
however,  another  corporation  had  such  an  interest 
as,  in  the  opinion  of  the  appellate  Court,  rendered  that 
other  corporation  a  necessary  party  to  the  suit,  be- 
fore the  particular  trust  in  which  it  was  concerned 
could  be  carried  into  execution;  and  it  was  there 
contended,  that  those  charities  could  not  be  united  in 
one  information,  because  they  were  of  different  found- 
ations, and  depended  upon  different  grants,  and  that  it 
was  therefore  a  misjoinder,  or,  according  to  the  language 
of  the  demurrer,  multifarious,  to  unite  so  many  different 
objects  in  one  suit  The  Court,  however,  did  not  ac- 
quiesce in  that  reasoning,  but  held  that,  in  so  far  as  the 
defendants  had  a  common  responsibility,  and  the  trusts 
had  a  common  object,  the  charities  were  all  properly 
joined :  but  there  being  one  particular  charity  in  which 
a  third  party  had  such  an  interest,  as  to  make  him  a 
necessary  party,  if  the  trusts  of  it  were  to  be  adminis- 
tered, the  Court  considered  that  the  administration  of 
that  charity  could  not  be  comprised  in  the  same  inform- 
ation 
(a)  5  Sim,  S88.  and  1  Mylne  4*  Keen^  189. 


CASES  IN  CHANCERY-  623 

ation  with  the  rest;  not  on  the  ground  of  a  misjoinder,        18S6. 
but  according   to  the  ordinary  form  of  the  objection,      Campbbll 
because  the  party,  so  made  a  defendant  on  account  of  his  v- 

interest  in  that  single  charity,  had  no  connection  with 
the  other  charities,  and  was  involved  by  the  suit  in  com- 
plicated and  expensive  proceedings,  although  he  was 
concerned  with  a  small  part  only  of  the  subject-matter 
in  litigation. 

The  decision  of  the  present  Vice-Chancellor  in  The 
Attorney-General  v.  The  GoUjlsmitKs  Company  (a),  went 
upon  the  same  principle,  though  it  came  to  a  different 
conclusion;  for  his  Honor,  in  giving  judgment,  plainly 
shewed  that  he  considered  the  rule,  which  I  before 
stated  to  be  extracted  from  The  Attorney-General  v. 
The  Merchant  Tailors  Company^  as  the  rule  to  be  adopted 
in  practice.  In  that  case  there  were  several  distinct  de« 
fendants  and  several  distinct  charities.  The  inform- 
ation stated  the  trusts  of  one  of  the  charities,  and  then 
alleged  the  existence  of  several  others  for  similar  pur- 
poses, but  without  setting  out  or  specifying  the  original 
endowments;  and  his  Honor  held  that  what  the  in- 
formation so  alleged  was  not  sufficient  to  shew  to  the 
Court  that  the  other  trusts  were  of  so  similar  a  nature 
as  to  justify  their  being  united  in  one  record.  That 
such  was  the  view  on  which  the  Court  proceeded,  is 
manifest  from  the  language  of  his  Honor's  judgment 
"  If  (observes  his  Honor  in  that  case)  it  had  been  so 
alleged  in  the  information  as  to  shew  that  the  character 
of  all  these  other  bequests  was  homogeneous,  though 
there  might  be  minute  differences  between  them,  they 
might  all  have  been  comprised  in  the  same  information." 

The  result  of  the  principles  to  be  extracted  from  those 
two  cases,  negatives  the  proposition  that,  where  there  is 

a  com- 

(a)  5  SSvi.  670. 
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18S6.  a  common  liability  and  a  common  interest,  the  comincm 
liability  in  defendants  and  the  common  interest  in 
plaintifi,  difierent  grounds  of  property  cannot  be  united 
in  one  and  the  same  record.  On  the  contrary,  both 
those  cases  are  consistent  with  the  doctrine  that  they 
may  be  so  united. 

The  case  of  Turner  v.  Robinson  (a),  which  was  also 
referred  to  in  the  argument,  was  a  very  strong  case; 
and  I  believe  the  present  Vice-Chancellor  has  said  of 
it  that  he  could  not  acquiesce  in  the  propriety  of  the 
judgment.     Nevertheless,  it   shews  the  opinion  'of.  the 
learned   Judge  who  decided  it,  and  proves  how  little 
disposed  he  was  to  entertain  the  objection  of  multi- 
fariousness, where  the  justice  of  the  case  did  not  ab- 
solutely require    it.     The  case  of  Krye  v.  Moore  (6) 
was  a  very  remarkable  instance  of  the  Court  deciding 
against  an  objection  which  more  properly  would  be  a 
misjoinder ;  and  it  is  not,  therefore,  in  strictness,  to  be 
classed  with  other  cases  which  I  have  already  men- 
tioned.    There,  a  mother,  who  claimed  an  annuity  for 
herself,  joined  her  children  with  her  as  co-plaintiffs  in 
a  bill,  the  object  of  which  was  to  establish  two  distinct 
claims,  arising  under  separate  instruments;  the  mother 
claiming  an  annuity  under  one,  and  the  mother  and 
children  claiming  the  benefit  of  a  settlement  under  die 
other;  and  that  was  held  not  to  be  multifarious.     In 
Kensington  v.  White  (c),  a  bill  was  filed  by  seventy-two 
underwriters   to  restrain   several   actions   on   different 
policies  effected  upon  different  ships.     The  Defendants, 
indeed,  had  a  common  interest  in  all,  because  they  were 
the  owners  of  the  ships,  and  plaintiffs  ini  all  the  actions ; 
but  here  were  seventy-two  individuals,   all   not   only 

liable 

(ff)  1  Sim.  i  Stu.  515.  (r)  5  Price,  164i. 

(5)  1  Sim.  f  Stu.  61.  / 


Mackav. 


CASES  IN  CHANCERY.  625 

liable  to  separate  actions,  but  actually  defendants  in        1836. 
separate  actions,  united   together  a/rainst  the   parties      I***^ 
who  were  plaintiifs  in  all  the  actions,  for  the  purpose  of  v. 

obtaining,  by  one  bill,  a  discovery  in  aid  of  the  defence 
against  all  the  actions ;  and  that  was  held  in  the  Court 
of  Exchequer  not  to  be  multifarious* 

It  is  not,  however,  necessary  for  the  present  purposev 
to  carry  the  doctrine  to  any  thing  like  that  extent.  This 
is  simply  the  case  of  three  instruments,  under  each  of 
which  the  Plaintifis  are  entitled  to  a  fund,  and  the  De- 
fendants who  demur,  are  all  of  them  accounting  parties; 
the  only  peculiarity  in  the  case  being,  that  the  Defend- 
ants are  not  aH  parties  to  all  the  instruments  in  respect 
of  which  the  relief  is  prayed* 

The  Vice-Chancellor,  in  ovej^ruKng  the  demurrer^ 
seems  to  have  gone  very  much  on  the  proviso  in  the 
deeds,  that  the  guardians  thereafter  to  be  appointed 
should,  though  not  actually  trustees,  be  parties  to  ad- 
minister the  fund  for  the  children,  for  the  purpose  of 
maintenance  or  advancement,  after  the  death  of  their 
mother.  I  think  there  is  a  great  deal  in  that  proviso — 
quite  suflScient  to  remove  any  doubt  which  might  other- 
wise exist  upon  the  propriety  of  uniting  these  several 
claims  in  one  bill.  I  do  not  wish  to  have  it  supposed, 
however,  that  I  should  have  allowed  this  demurrer,  if 
the  proviso  had  not  been  contained  in  the  deed;  but 
finding  that  proviso,  I  think  it  removes  all  doubt  upon 
the  subject. 

It  was  said  that  under  the  deeds  the  children  take  no 
beneficial  interest  until  after  the  mother's  death ;  but 
that,  in  my  opinion,  is  immaterial.  Suppose  property 
is  left  to  trustees  during  the  life  of  a  mother,  with  a 
declaration  that  after  her  decease,  the  same  trustees,  to- 

Vol.  I.  T  t  gether 
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gether  with  the  persons  who  may  be  appointed  gntrdiaDs 
by  the  will,  shall  be  trustec«  for   the   benefit  oF  tbe 
children,  this  Court  will  not  administer  the  fund  witboot 
having  before  it  those  who  are  entitled  beneficially  ia 
remainder,  and  those  also  who  are  to  act  as  trustees  in 
remainder,  whose  duty  it  will  then  be  to  look  after  the 
funds  for  the  benefit  of  their  cestui  que  trusts.    New, 
although  it  is  not  in  terms  so  provided  in  the  preseat 
•case^   it  is   provided  that  those  who   shall  be  nsmed 
fguardians  in  the  will  shall,  for  the  purpose  ofdisui- 
bution  and   discretionary  advancement,    be  co-tmstces 
with  those  who  are  made  trustees  eo  nomine.    It  wai 
said,  and  fairly  said,  that  as  to  one  of  tbe  trusts,  thii 
nomination  of  guardians  was  of  no  effect,  because  tbdr 
.  discretionary  power  was  not  to  come  into  operation  oniil 
a&er  the  death  of  Lady  D.  L.  Campbell^  and  she  wai 
appointed  one  of  the  guardians  .by  the  will.     But  it  is 
impossible  to  deny  tfiat,  after  Xady  D.  L.  CamjbeVt 
death,  such  of  the  guardians  named  in  the  will  as  shaH 
^s^rvive  and  fill  the  office,  will,  under  both  tbe  tnift 
dei^s  — for  the  second  is  alleged  to  be  in  this  respect 
sipiilar  to  the  first  —  have  a  control  over  tbe  funds  of 
^e  infants  by  the  express  terms  of  those  deeds. 


i  \ 


.Upon  all  these  grounds  I  am  of  opinion  that  iJot 
judgment  of  the  Vice-Cbancellor  is  correct;  .sod  ^f 
course  the  appeal  must  be  dismi^sect. 
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k  In  the  Matter  of  DRUMMOND-  ^^ov.  21. 

nnHE   petition   of  Margaret  Drummond  and   Mary  Theallowanctt 

I  Drummomlj  who  were  the  daughters  and  co-heiresses  j]J„^^5"'     * 

t  at  law,  and  only  next  of  kin  of  the  lunatic,  stated  an  estate,  for  the 

order,  made  on  the  3d  o(  November  instant,  by  which  it  ofThinMetf  and 

:  was  referred  to  the  Master  to  inquire  and  certify  whether,  his  daughteriL 

under  the  circumstances  of  the  marriage  in  contempla-  Sq  coosiJer* 
^  tion  between  the  petitioner  Mary  Drummotid  and  John  atlon  of  the 

G.  //•  Drummondf  it  would  be  proper  that  any  and  what  riage  of  one 
increase  should  be  made  in  the  present  allowance  for  the  J!Li  ^nd  a 
maintenance  of  the  petitioners,  regard  being  had  to  the  portion  of 
circumstances  and  estate  of  the  lunatic,  and  to  the  situ-  2|Jj]oiraace  was 
ation  of  Mary  Dmmmondi  and  whether  thereout,  or  out  appropriated 
of  the  present  allowance  of  2500/.  per  annum,  in  case  establishment 
the  Master  should  not  approve  of  the  same  being  in-  ?^^i"^  j"**^f' 
creased,  any  and  what  annual  sum  of  money  should  be  was  directed 
allowed  to  the   petitioner  Mary  Drummond^   for  her  h^^^jj^^ 
maintenance  and  support  for  the  time  to  come,  and  from  use;  and  a 
what  period  such  increased  allowance  should  commence;  l^proyjd^y^ 
and  also  to  inquire  and  certify  whether,  regard  being  the  Master, 
had  to  the  circumstances  aforesaid,  it  would  be  fit  and  ^^red  to  be* 
proper  that  any  and  what  sum  of  money  should   be  P*"**  ^J^^ 
allowed  to  Mary  Di-ummond^  out  of  the  estate  of  the  father's  estate, 
lunatic,  by  way  of  outfit  upon  her  intended  marriage.        ^y  "^^  ^^ 

marriage. 
The  petition  then  stated  that  by  his  report,  made 
in  pursuance  of  this  order,  the  Master,  among  other 
things,  certified  that  the  petitioners  bad,  under  a  pre- 
vious order,  been  appointed  committees  of  the  person  of 
the  lunatic,  jointly  with  Charles  L.  Walker  and  Thomas 
JcmeSi  to  whom  the  care  and  management  of  the  luna- 
tic's estate  were  granted :  thai  the  lunatic  was  in  a  state 
T  t  «  of 
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1836*        of  hopeless  insanity,  and  was  then  upwards  of  seventj- 
I   th   M  tter  ^^^  J®*"  of  BgCy  and  bad  been  kept,  for  some  years, 
of  in  the  asylum  o^  Dr.  JFor,  where  it  was  the  intention 

DigxMOND.    ^f  jjjg  committees  that  he  should  continue  to  reside: 
that  his  personal   property  consisted   or  the   sum    of 
70,730/.  6s.  Bd.f  3  per  cents.,  of  a  sum  of  10,000/.  Bank 
stock,  and  of  divers  other  items,  together  with  certain 
household  goods,  plate,  linen,  china,  books,  and  furni* 
ture,  in  his  house  in  Berkeley  Square,  Bristol:  that  his 
real  estate  consisted  of  freehold,  leasehold,  and  copyboid 
estates,  of  the  yearly  value  of  1745/.  lOf.;  and  that  the 
total  annual  income,  arising  from  his  real  and  personal 
property,   amounted   to   5524/.   or  tiiereabouts.     The 
Master  further  certified  that  he  had,  under  a  former 
order,  found  that  S500/.  was  a  proper  sum  to  be  allowed 
for  the  maintenance  of  the  lunatic  and  his  daughters, 
whereof  the  sum  of  8000/.  was  appropriated  to  the  sop- 
port  of  the  petitioners,  and  to  enable  them  to  keep  up 
the  house  and  establishment  in  Berkeley  Square^  in  the 
same  state  in  which  it  had  been  kept  by  their  father, 
prior  to  his  malady ;  and  that  the  remaining  500/.  was 
^     applied  to  the  board  and  comfortable  maintenance  of 
the  lunatic,  under  the  care  of  Dr.  Fox.     The  Master 
further  certified  that  the  petitioner  Mary  Dnanmond  was 
in  the  thirty-fifth  year  of  her  age,  and  had  accepted  a 
proposal  of  marriage  on  the  part  of  J.  G.  H.  Drummondf 
a  distant  relative,  which  proposal  had  met  with  the  ap- 
probation of  her  sister,  the  other  petitioner,  and  of  the 
committees  of  the  lunatic's  estate,  who  were  old  and 
confidential  friends  of  her  father,  provided  a  suitable 
outfit  should  be  made  for  her  on  her  marriage,  and  also 
an  adequate  allowance  for  the  maintenance  of  their  joint 
establishment,  out  of  her  father's  income.     The  Master 
then  certified  that,  having  regard  to  the  circumstances  of 
the  marriage  and  to  the  estate  of  the  lunatic,  and  to  the 
circumstances  and   situation   of  Maty  Drummond,   it 

would. 
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would,  in  bis  opinion,  be  fit  and  proper  that  an  addition        1836. 


In  the  Matteir 


of  500L  a  year  should  be  made  to  the  present  annual 
allowance  of  2500/.  for  the  maintenance  and  support  of  "  ""^0^' 
the  lunatic  and  his  daughters;  and  that  the  sum  of  500/.,  I^*»'*'*«ond. 
part  of  such  increased  allowance  of  SOOO/.  per  annum, 
should  be  appropriated  to  the  maintenance  of  the  lunatic, 
and  that  after  the  marriage  should  have  taken  place, 
1500/.,  other  part  thereof,  should  be  appropriated  to 
Margaret  Drummond,  for  her  maintenance  and  support, 
and  to  enable  her  to  keep  up  the  establishment  in  Berkeley 
Squarey  Bristol;  and  that  1000/.  per  annum,  other  part 
thereof,  should  be  appropriated  for  the  joint  establish- 
ment of  Marj/  Drummond  and  her  husband,  when  the 
marriage  should  have  taken  place;  and  that,  having 
regard  to  the  circumstances  aforesaid,  he  was  further  of 
opinion  that  it  would  be  fit  and  proper  that  the  sum  of 
1000/.  should  be  advanced  to  Mary  Drummond^  out  of 
the  lunatic's  estate,  by  way  of  outfit  upon  her  marriage. 

The  petition  prayed  a  confirmation  of  the  Master's 
report. 

Mr.  Whitmarshy  in  support  of  the  petition,  mentioned 
the  case  of  in  re  Freak  (a). 

Mr.  Everett^  for  the  committees  of  the  estate,  who 
consented. 

The  Lord  Chancellor  made  an  order  confirming 
the  allowances  for  the  maintenance  of  the  joint  establish- 
ment of  the  petitioner  Man/  Drummond^  and  her  intended 
husband,  and  also  for  the  outfit  on  her  marriage,  as  fixed 
by  the  Master,  but  directed  that  the  sum  allowed  for  the 
maintenance  should  be  settled  to  her  separate  use. 

The 
(<i)  14th  o£  August  1830,  Shelf ord  on  Lunacy,  p.  160. 
T  t  3 
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18S6.  Tlie  order  for  ibe  settlement,  as  it  was  ultimately 

drawn  up,  was  in  general  terms,  so  as  to  include  the 
^of  whole  of  the  intended  wife's  fortune,  whether  in  posses- 

DtvMMoso*    gj^jj  ^j,  expectancy. 


U  the  Matter 


The  order  in  substance  was,  that  the  Master's  report 
should  be  confirmed,  and  that  the  sum  of  500/.  should 
be  allowed  for  the  maintenance  and  support  of  the 
lunatic  and  the  petitioners,  his  daughters,  in  addition 
to  the  sum  of  2500L  per  annum  already  allowed  for 
that  purpose;  and  that  such  increased  allowance  should 
commence  from  the  day  of  the  marriage  of  J.  G.  H, 
Drumtnond  with  Mary  Drummondy  and  be  continued 
for  the  time  thence  to  come  until  further  order;  and 
that  it  should  be  referred  back  to  the  Master  to  settle 
and  approve  of  proper  articles  of  settlement  upon  the 
said  intended  marriage,  of  the  property  or  fortune  (if 
any)  which  Mary  Drummond  might  now  be  possessed 
of,  or  entitled  to,  or  to  which  she  might  eventually  be- 
come entitled  as  one  of  the  next  of  kin  of  her  father  in 
the  distribution  of  his  property  at  his  decease,  or  other- 
wise, or  of  such  part  or  ))arts  thereof  respectively  as  the 
Master  might  consider  proper  to  be  settled  on  such 
marriage ;  and  that  C,  L.  Walker  and  T.  Jbiies,  as  such 
committees  as  aforesaid,  should  be  at  liberty  to   lay 
the  necessary  proposals  before  the  Master  for  that  pur- 
pose, and  that  all  such  necessary  parties  as  the  Master 
should  direct  should  execute  the  settlement  when  so 
settled  and  approved   of;    and   that  the  said   C.  L. 
Walker  and  T.  Jones  as  such  committees,  should,  out 
of  any  cash  which  might  be  in  their  hands  belonging  to 
the  estate  of  the  lunatic,  pay  to  Mary  Drummond  on  the 
day  of  her  marriage  the  sum  of  1000/.,  by  way  of  outfit 
upon  such  marriage,  for  which  payment  her  receipt 
alone,  notwithstanding  her  coverture^  was  to  be  a  suffi- 
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cient  discharge;  and  tliat  out  of  the  increased  allow-        1835. 
ance  of  3000L  per  annum^  the  commitlees  for  the  time  j^^^^^^^^ 
being  of  the  estate  of  the  lunatic,  should  from  and  after  of 

the  marriage  of  Mary  Drummondf  pay  into  her  own  mono. 

proper  hands  the  sum  of  100Q/«  per  annum  for  her 
maintenance  and  support,  by  half  yearly  payments,  com- 
mencing from  the  day  of  her  marriage  ^  and  such  pay^ 
ments  were  not  to  be  made  by  anticipation,  and  were  to 
be  independent  of  and  free  from  the  debts,  control,  or 
engagements  of  her  husband,  and  her  receipt  alone,  not^ 
withstanding  her  coverture,  was  to  be  deemed  a  suffi*; 
cient  discharge  for  the  same ;  and  that  such  committees 
should,  out  of  the  increased  annual  allowance  of  30002^, 
pay  the  sum  of  500/.  per  annum,  as  at  present,  for  the 
maintenance,  support,  and  comfort  of  the  lunatic;  and 
should  likewise  pay  the  sum  of  1500/.  per  annum,  residue 
of  such  increased  allowance,  to  the  petitioner,  Margaret 
Drummondf  for  her  maintenance  and  support,  and  to 
enable  her  to  continue  the  establishment  hitherto  kept 
up  in  Berkeley  Sfmre^  Bristol^  {a) 


(a)  Orders  of  a  similar  kiod, 
on  the  marriage  of  tbe  daughters 
of  lanatics^  have  been  made  in 
several  recent  cases;  In  the  Mat- 
Ur  of  Baker,  SSth  March  1830; 
Jn  ike  MaiUr  of  Craven^  8th 
April  1830;  In  the  Matter  of 
Gaidsmidf  ISth  March  )835,   In 


the  two  fornter  ca^s,  the  lady 
had  attained  the  age  of  twentyi 
one  years;  in  the  last,  she  wa^ 
an  infant;  but  in  all  of  them  the 
Master  was  directed  to  receive 
and  approve  proposals  for  a  set« 
tlement  of  her  fortune, 
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Ko9. 3. 17.     In  the  Matter  of  the  Free  Grammar  School  of  King 
EDWARD  the  Sixth  at  SHREWSBURY. 

2SS*f?the  U^NG  Bdojord  VI.  by  letters  patent,  bcariDg 
ad?ancemenft  *^  date  the  10th  of  February  in  the  sixth  year  of 
maliulil^ce  ^^  ^^^^  "P*^"  *®  pedtion  of  the  bailiffi  and  burgesses 
of  the  free  and  the  inhabitants  of  the  town  of  Shrewskwy^  and 
KT  of  others  of  the  whole  neighbourhood,  granted  that  there 
^'k'««^'y»  should  be  a  grammar  school  in  the  town  of  &rf^ 
bLm  and  *  which  should  be  called  **  The  Free  Grammar  School  of 
SJKii^  King  EdiDord  VI.,''  for  the  education  and  instruc- 
and  their 8UC*  tion  of  boys  and  youth  in  grammar;  and  he  tbereb; 
^^t  other  founded  such  school,  to  consist  of  one  master  and 
herediia-  one  under  master:  and  the  King  further  granted  to 
^^son  of  the  ^^  bailiflfs  and  burgesses  of  the  town,  and  their  suc- 

vicarageofC.   cessors,  certain   tithes  then  valued    at   20i  Bi.    Axid 

By  ao  act 
of  parliament   he    further    granted    to   the    bailiffs    and    burgesses, 

•J^*^j*  and  their  successors,  full  power  and  authority  to  ap- 
thehere-  point    a    master    and    under  master   of  the    school, 

iaU^e*!!!**  whienever  the  said  places  should  be  vacant;  and  with 
sonal  estates  the  advice  of  the  Bishop  of  Lichfield  and  Coventry  for 
the^rSool  ^^^  ^^^  being,  to  make  fit  and  wholesome  statutes  and 
were  vested  ordinances 

in  a  corporate 

body,  called  **  The  Gwrernors  and  Trustees  of  the  School,"  who  were  to  hold  the 
same  in  trust  for  the. benefit  and  maintenance  of  the  school,  except  the  ^}.°} 
presentation,  nomination,  and  appointment  to  those  ecclesiastical  benefices  wbicb 
were  thereinafter  declared  to  be  in  the  mayor,  aldermen,  and  assistants  oC  the  town 
of  SkrewAurtf,  By  a  t»ubsequent  section  oftlie  act«  the  mayor,  aldermen,  and  assbtauts 
were  directed  to  fill  up  vacancies  in  the  vicarage  of  C,  by  nominating,  appointing,  or 
presenting  a  fit  person;  provided  that  such  person  should  be  preferred,  c^^^ 
paribut  who  should  have  been  brought  up  in  the  school,  and  a  graduate  of  one 
or  other  of  the  universities,  and  born  within  the  parish  of  C. ;  except  that  it 
should  be  lawful  to  give  such  benefice  to  either  of  the  mastera  of  the  school,  after 
he  should  have  vacated  his  office  of  master,  notwithstanding  any  such  claim  or 
preference  as  last  aforesaid :  ,     , 

Held,  that  the  right  of  presentation  to  the  vicarage  of  C  was  vested  in  ^^^ 
mayor,  aldermen,  and  a^sistanu,  as  charitable  trustees,  within  the  meaning  of  tne 
act  S  &6  H^.4.  c,  76.  for  the  regulation  of  munidpai  corporations. 


School. 
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ordinances  in  writing,  touching  and  concerning  the  1836. 
order  and  government  of  the  master  and  under  master,  in' re' 
and  of  the  scholars  of  the  school,  and  the  salary  of  Sbbewsbuet 
the  master  and  under  master,  and  other  things  re- 
lating to  the  school,  and  the  preservation  and  dis- 
position of  the  revenues  thereof:  and  the  King  also 
granted  to  the  bailiffs  and  burgesses  power  to  take 
lands  and  tenements  not  exceeding  the  clear  yearly 
value  of  20/.  over  and  above  the  tithes  thereinbefore 
granted:  and  the  King  declared  that  the  rents  and 
profits,  as  well  of  the  tithes  and  premises  thereinbefore 
granted,  as  of  all  other  lands  and  tenements  thereafter 
to  be  acquired,  should  be  converted  to  the  support  of 
the  school. 

By  indenture  bearing  date  the  2Sd  of  May^  in  the 
thirteenth  year  of  the  reign  of  Queen  Eiizabethy  and 
made  between  the  Queen,  of  the  first  part,  and  the 
bailiffs  and  burgesses  of  the  town  of  Shrewsbunfj  of  the 
other  part ;  the  Queen,  for  the  advancement  and  better 
maintenance  of  the  free  grammar  school  within  the 
town  of  Salop  founded  by  the  late  King  Edward  VI, 
and  for  the  maintenance  of  the  service  of  Ood  within 
the  chapels  of  Clive  and  Astleyy  granted  to  the  said 
bailiffs  and  burgesses,  and  their  successors,  the  rever- 
sion of  the  rectory  of  Chirbury  and  of  the  tithes  of  corn 
and  hay  in  certain  parishes  or  places  therein  men- 
tioned, and  the  advowson  of  the  vicarage  of  Chirbury^ 
then  demised  for  twenty-one  years  at  the  yearly  rent 
of  31/.  65.  lOd, ;  and  also  certain  other  tithes,  lands, 
and  hereditaments,  paying  to  the  Queen  and  her  succes-* 
sors  the  yearly  rent  of  10/.  1^5.  3(7.  And  the  bailiffs 
and  burgesses  covenanted  to  pay  to  the  archdeacon  of 
Salopi  for  synodals,  &c.  1/.  85,  2J,,  and  also  a  pension 
of  9/.  6s,  Sd,  to  the  vicar  of  Chirbury^  due  to  him  by  a 
composition  real  out  of  the  parish  church  of  Chirbwy  / 

and 
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1886.        and  trustees  of  the  school  and  their  successors,  in  trust 
^T^  for  the  benefit,  maintenance,  and  support  thereof^  aiid 

Shrewsbdjiy  that  the  governors  and  trustees  should  hold  the  same,  and 
also  all  other  the  messuages,  lands,  rectories,  vicarages, 
tithes,  and  other  hereditaments  whatsoever,  thereafter 
to  be  granted,  released,  or  conveyed  to  the  goverDors 
and  trustees,  and  their  successors,  in  like  trust  for  the 
benefit  and  maintenance  of  the  said  school,  except  the 
right  of  presentation,  nomination,  and  appointment  to 
those  ecclesiastical  benefices,  which  were  thereinafter 
mentioned  and  declared  to  be  in  the  mayor,  aldermen 
and  assistants  of  the  town  of  Shrewsbury. 

By  the  twenty-fourth  section  it  was  enacted,  that  the 
surplus  revenues   of  the   school,   after  satisfying   the 
purposes  thereinbefore  mentioned,  should  be  employed 
in  founding  exhibitions  in  either  of  the  universities  of 
Oxfi)rd^nd  Cambridge^  for  scholars  educated  in  the  school 
and  answering  the  description  thereinafter  contained; 
but  it  was  provided  that  if  the  governors  and  trustees, 
and  the  Bishop  of  Lichfield  and  Caoentry  for  the  time 
being,  should  see  just  and  meet  occasion  at  any  time  to 
add  to  or  augment  the   stipends   and  salaries  of  the 
vicar  of  Chirbury  and  curates  of  St.  Man/si^  and  of 
Astley  and  Clive^  or  any  or  either  of  them,  it  should  be 
lawful  to  apply  such  surplus  money,  or  any  part  thereof 
to  such  purposes,  and  in  such  ways  and  means  as  to 
the  governors  and  trustees,  and  the  Bishop  of  Lichfield 
and   Caoentry  for  the  time  being  should   seem  best. 
The   twenty-fifth   section   provided  that,  if  when  any 
vacancy  of  an  exhibition  should  happen,  there  should 
be  no  qualified  person  to  take  it,  the  money  which 
would  otherwise  have   been  appropriated  to  the  use 
of  the  exhibitioner,  should  be  applied  towards  increas* 
ing  the  fund  for  creating  a  new  exhibition,   and  so 
toties  quoties ;  and  also  towards  increasing  the  stipends 

or 
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or  salaries  of  the  vicar  of  Chirbury  and  curates  of  &,        1836. 
Marj/s^  Astleyj  and  Clive^  as  thereinbefore  mentioned. 

The  twenty-eighth  section  was  in  the  following 
words :  —  *^  And  be  it  further  enacted,  that  the  right 
of  nomination,  appointment,  and  presentation  to  the 
respective  advowsons,  vicarages,  curacies,  and  all  other 
«cclesiastrcal  benefices^  and  other  ecclesiastical  offices 
belonging  and  appertaining  to  the  said  school,  (ex- 
cept the  office  of  catechist  and  reader,)  shall  be  and 
is  hereby  declared  to  be  in  the  mayor,  aldermen, 
und  assistants  of  the  said  town  of  S/irewsbutyy  and 
their  successors  for  the  time  being,  for  ever ;  and  they 
shall,  and  are  hereby  empowered  upon  any  future  va- 
cancy, either  in  the  said  vicarage  of  Chirbury^  curacies 
t)f  St.  Man/$f  Astley,  or  C7f zv,  or  any  otiier  ecclesiastical 
endowment,  benefice,  or  other  office  belonging  as  afore- 
said to  the  said  school,  (except  that  of  catechist  and 
reader,  which  is  always  to  be  holden  by  the  head 
master  of  the  said  school,  as  before  provided)  to  nomi- 
nate, appoint,  or  present,  as  the  case  may  require,  a 
fit  and  proper  person  (duly  qualified  according  to  law) 
to  hold,  possess,  and  enjoy  any  or  either  of  the  said 
benefices  or  other  offices  before  mentioned;  and  the 
said  advamon  or  right  of  presentation  to  the  said 
vicarage  of  Chirbury^  and  the  nomination  to  the  re- 
spective curacies  of  5/.  Mary'sy  CHve^  and  Astley^  and 
to  other  ecclesiastical  offices,  except  as  is  before  ex- 
cepted, is  and  are  hereby  vested  in  the  said  mayor, 
aldermen,  and  assistants,  and  their  successors  for  ever : 
.provided  always,  that  in  the  presentation,  nomination, 
'Or  appointment  to  the  said  curacy  of  St,  Mar^s^  Clive, 
and  Astley^  such  person  shall  be  preferred  {cateris 
paribus)  who  shall  have  been  brought  up  at  the  said 
school,  by  having  been  there  at  least  two  years  im- 
tnediately  preceding  his  going  to  either  of  the  uni- 
versities 
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1836.       yersities  of  Oxford  or  Cambridge^  and  who  shall  be  t 
*      '   ■ ''     graduate  of  one  of  the  said  universities,  and  also  the 
SHKcwnuaT   son  of  a  burgess  of  the  said  town  of  Shremsburyi  and 
School.       jf  ^^^  jjg  ^^  burgess's  son  of  this  description,  then 
a  preference  shall  be  given  in  like  mannery  to  sudi 
person  of  the  above  description,  bom  in  the  parish  of 
Chiiimry  in  the  said  county  ot  Salop  :  and  provided  also, 
that  in  the  presentation,  nomination,    or  appointmcDt 
to  the  said  cure  or  vicarage  of  Chirburjfj  such  person 
shall  be  preferred  {utteris  paribus)  who  shall  have  been 
brought  up  in  the  said  school  as  aforesaid,  and  a  gra- 
duate of  <Hie  or  other  of  the   said   two   iiniversitiet, 
and  born  within  the  said  parish  of  Chirbury :    except 
that  it  shall  and  may  be  lawful  for  the  said  mayor, 
aldermen,  and  assistants,  to  give  or   bestow  any  or 
either  of  the  said  livings  or  benefices  upon  either  of  the 
masters  of  the  said  school,  after  he  shall  have  resignec^ 
or  vacated  the  place  of  head  or  second  master,  not- 
withstanding  any  such  claim  or   preference  as   lost 
aforesaid,  and  such   head  or  second   master  shall  be 
capable  of  receiving,    holding,   and    possessing   such 
livings  or  benefices,  equally  the  same  as  if  he  had  been 
of  the  description  hereinbefore  mentioned." 

A  petition  was  now  presented  to  the  Lord  Chancellor 
by  the  governors  and  trustees  of  the  school,  in  con- 
sequence of  the  provisions  of  the  act  5  &  6  fT.  4.  c.  76. 
intituled  **An  Act  to  provide  for  the  Regulation  of 
Municipal  Corporations  in  England  and  fVales.*'  (a) 

The 

(a)  The  71st  and  159th  sec-  trust,  in  whole  or  in  part,  for 

tioDs  of  this  act  are  in  the  foU  certain  charitable  trusts,  aod  it 

lowing  words:—  is  expedient  that  the  adnrinis- 

Sect.  71.  "And  whereas  divers  tration    thereof  be  kept    di^ 

bodies  corporate  now  stand  seised  tinct  from   that  of  the  public 

or  possessed  of  sundry  heredita-  stock  and  borough  fund;  be  it 

jnents  and  personal  estate,  in  enacted,  that  in  every  borough 
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The  petition  stated,  that  the  petitioners  were  ad- 
vised that  the  estates,  powers,  and  authorities,  con- 
ferred by  the  act  of  38  G.  3.  and  vested  in  the  go- 
vernors and  trustees  of  the  school  under  the  saQie,  were 

not 
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in  which  the  body  corporate,  or 
any  one  or  more  of  the  mem- 
bers of  such  body  corporate,  in 
his  or  their  corporate  capacity, 
now  stands  or  stand  solely,  or 
together  with  any  person  or 
persons  elected  solely  by  such 
body  corporate,  or  solely  by  any 
particular  member,  class,  or  de- 
wription  of  members  of  such 
body  corporate,  seised  or  pos- 
sessed, for  any  estate  or  interest 
whatsoever,of  any  hereditaments, 
or  any  sums  of  money,  chattels, 
securities  for  money,  or  any  other 
personal  estate  whatsoever,  in 
whole  or  in  part,  in  trust  or  for 
the  benefit  of  any  charitable 
uses  or  trusts  whatsoever,  all 
the  estate,  right,  interest,  and 
title,  and  all  the  powers  of  such 
body  corporate,  or  of  such  mem- 
ber or  members  of  such  body 
corporate,  in  respect  of  the  said 
uses  and  trusts,  shall  continue  in 
the  persons  who,  at  the  time  of 
the  passing  of  this  act,  are  such 
trustees  as  aforesaid,  notwith- 
standing that  they  may  have 
ceased  to  hold  any  ofiBce  by 
virtue  of  which,  before  the  pass- 
,  ing  of  this  act,  they  were  such 
trustees,  until  the  1st  day  of 
Aygutt  1856,  or  until  parliament 
shall  otherwise  order,  and  shall 
immediately  thereupon  utterly 
cease  and  determine:  Provided 
always,  that  if  any  vacancy  shall 


be  occasioned  among  the  cha* 
ritable  trustees  for  any  borough 
before  the  said  1st  day  ofAugutt^ 
it  shall  be  lawful  for  the  Lord 
High  Chancellor,  or  Lords  Com- 
missioners of  the  Great  Seal  for 
the  time  being,  upon  petition,  in 
a  summary  way,  to  appoint  an- 
other trustee  to  supply  such 
vacancy;  and  every  person  so 
.  appointed  a  trustee  as  last  afore* 
said  shall  be  a  trustee  until  the 
time  at  which  the  person  in  the 
room  of  whom  he  was  chosen 
would  regularly  have  ceased  to 
be  a  trustee,  and  he  shall  then 
cease  to  be  a  trustee:  Provided 
also,  that  if  parliament  shall  not 
otherwise  direct,  on  or  before 
the  said  1st  day  of  AuguH  1836, 
the  Lord  High  Chancellor  or 
Lords  Commissioners  of  the 
Great  Seal  shall  make  such 
orders  as  he  or  they  shall  see 
fit  for  the  administration,  sub- 
ject  to  such  charitable  uses  or 
trusts  as  aforesaid,  of  such  trust 
estates." 

Sect.  159.  **  And  be  it  enacted, 
that  in  every  case  in  which  any 
body  corporate,  or  any  particular 
clasfl^  number,  or  description  of 
members,  or  the  governing  body 
of  any  body  corporate,  now  is  or 
are  in  their  corporate  capacity, 
and  not  as  charitable  trustees, 
according  to  the  meaning  and 
provisions  of  this  act,  seised  or 
possessed 
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1836.       not  afiected  by  the  act  of  parliament  of  5&6  IFl4. 

*      -   ■  '     r.  76.,  but  that  such  estates,   powers,  and  authorities, 

Sbeewmdrt    continued  vested  in  such  governors  and  trustees,  and 

School.       ^^^  consequently   the  charitable  trusts  of  the  scbooi 

were  not  affected  by  the  act  of  5  &  6  W.  4.  c.  76.  except 

as  thereinafter  set  forth. 


The  petition  also  stated  that  the  petitioners  were 
advised  that  the  several  rights  of  presentation,  nomi- 
nation and    appointment  to  the  several  before  men- 


possessed  of  any  manon,  landii 
tenements,  or  hereditaments, 
whereunto  any  ad?owson  or 
right  of  nomination  or  present- 
ation to  any  benefice  or  eccle- 
siastical preferment  is  appendant 
or  appurtenant,  or  of  any  ad* 
▼owson  in  gross,  or  hath  or 
haTe  any  right  or  title  to  nomi* 
nate  or  present  to  any  benefice 
or  ecclesiastical  preferment,  every 
such  adTowson  and  every  such 
right  of  nomination  and  pre- 
sentation shall  be  sold  at  such 
time  and  in  such  manner  as  the 
commissioners  appointed  by  his 
Majesty  to  consider  the  state  of 
the  Established  Church  in  £i^- 
iand  and  WaUt^  with  reference 
to  ecclesiastical  duties  and  re- 
venues, may  direct,  so  tliat  the 
best  price  may  be  obuined  for 
the  same;  and  it  shall  be  lawful 
for  the  council  of  such  body 
corporate,  and  they  are  hereby 
authorised  and  required,  with 
the  consent  of  the  said  com- 
missioners, or  any  three  or  more 
of  them,  in  writing  under  their 
hands,  to  convey  and  assure 
under  the  common  seal  of  such 


body  corporate  such  advowaon, 
or  such  right  of  nominalioa  or 
presentation  as  aforesaid,  to  the 

purchaser  or  purchasers  thereof 
respectively,  his  or  their  hdrs^ 
executors,  administrators,  sumI 
assigns,  or  to  such  uses  as  he  or 
they  shall  direct;  and  the  pro- 
ceeds of  every  such  sale  shall  be 
paid  to  the  treasurer  of  the 
borough,  whose  receipt  shall  be 
a  sufficient  and  effectual  <fis- 
chaige  to  the  purchaser  or  pur- 
chasers to  whom  the  same  shall 
be  given  for  the  amount  of  his 
or  their  purchase  money,  and 
shall  be  by  him  invested  in  go- 
vernment securities  for  the  use 
of  the  body  corporate,  and  the 
annual  interest  payable  thereon 
shall  be  carried  to  the  account 
of  the  borough  fund :  Provided 
always,  that  in  any  case  of 
vacancy  arising  before  any  such 
sale  shall  have  taken  place  and. 
been  completed,  such  vacancy 
shall  be  supplied  by  the  present- 
ation or  nomination  of  the  bishop 
or  ordinary  of  the  diocese  in 
which  such  benefice  or  eccle- 
siastical preferment  is  situated.'* 
tioned 
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tioned  ecclesiastical  benefices,  which  were  under  and  18S6. 
by  virtue  of  the  said  act  of  parliament,  for  the  go-  .  ' 
vernment  and  regulation  of  the  school,  vested  in  the  Shrewsbdbt 
mayor,  aldermen,  and  assistants  of  the  town  of  Shrews^ 
bun/j  subject  as  therein  expressed,  and  as  in  the  pe- 
tition before  set  forth,  were  vested  in  the  said  mayor, 
aldermen,  and  assistants  as  charitable  trustees,  subject 
to  charitable  trusts,  and  that  the  same  were  not  now 
vested  in  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Shrewsbtiry^  and  that  consequently  his  Lord- 
ship had,  under  the  act  of  parliament  of  the  5  &  6  i^  4., 
authority  to  make  such  order  respecting  the  future 
administration  of  the  said  rights  of  presentation,  no- 
mination, and  appointment,  and  the  exercise  thereof, 
as,  having  regard  to  the  original  foundation  of  the 
said  charity,  and  the  charitable  uses  and  trusts  of 
the  said  rights,  to  his  Lordship  should  seem  fit 

The  petitioners  then  stated  that  by  an  order  made  by 
the  Lord  Chancellor,  on  the  29th  otAugtist  1836,  in  the 
matter  of  the  several  charities  of  the  town  of  Skrewslun/j 
including  the  charity  of  the  free  grammar  school,  and 
in  the  matter  of  the  act  of  parliament  of  the  38  G.  3., 
on  the  petition  of  the  mayor,  aldermen,  and  burgesses; 
under  seal,  and  two  members  of  the  town  council,  it 
was  ordered  that  it  should  be  referred  to  the  Master 
in  attendance  during  the  vacation,  to  appoint  proper 
persons  to  be  trustees,  of  and  for  the  charity  estates 
and  property  lately  vested  in,  or  under  the  adminis- 
tration of  the  corporation  of  Shrewsbufi/j  or  any  of  the 
members  thereof,  in  that  character,  which  were  affected 
by  the  seventy-first  section  of  the  said  act. 

The  petition  stated  that  by  another  order  made  in  the 
same  matters,  on  the  30th  of  August  1836,  on  the  petition 
of  three  of  the  inhabitants  and  burgesses  of  the  town 

Vol,  L  U  u  who 
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1836.        who  bad  been  formerly  three  of  the,  trustees  of  the 
j^  ~*     said  charities,  it  was  ordered  that  the  petitioners  sboald 
Shrewsbury    be  at  liberty  to  go  in  before  the  master  on  the  sob- 
School,       j^^  matter  of  the  former  petition,  under  the  reference 
directed  by  the  order  of  the  29th  day  of  jhtg^Mt^  re- 
lating to  the  said  corporation  of  Shrewsbury  in  the  pe» 
tition  mentioned. 

The  petition  then  stated  that  certain  proceedings 
had  been  taken  before  the  Master,  under  the  before  men- 
tioned orders,  in  which  proceedings  the  petitioners  had 
taken  no  part,  but  that  both  parties  had  agreed  under  the 
sanction  of  the  Master,  in  excluding  the  matter  of  the 
school,  and  certain  exhibitions  in  common  with  the 
school,  from  the  reference;  and  that  in  fact  the  rights 
of  presentation,  nomiuation,  and  appointment  had  not 
been  taken  into  consideration  by  the  Master  as  compre- 
hended in  the  orders. 

The  petitioners  submitted  that  an  order  should  be 
made  for  the  future  administration  of  the  right  of  pre* 
sentation,  nomination,  and  appointment  of  the  ecclesi- 
astical benefices,  and  the  exercise  thereof*  The  petition 
prayed  that  it  might  be  declared  that  the  rights  of 
presentation,  nomination,  and  appointment  to  the  se- 
veral ecclesiastical  benefices  mentioned  in  the  said  act 
of  parliament,  for  the  government  and  regulation  of 
the  free  grammar  school,  were  at  the  time  of  the  pass- 
ing of  the  act  of  the  5  &  6  fF.  4  c.  76»  vested  in'  the 
mayor,  aldermen,  and  assistants  of  the  town  of  Skrem* 
hwy^  as  charitable  trustees  within  the  meaning  and 
provisions  of  the  said  act,  and  that  the  same  were 
not  now  vested  in  the  mayor,  aldermen,  and  burgesses 
of  the  borough  oi  Shrewsbury :  and  that  the  Lord  Chan- 
cellor would  be  pleased  to  make  the  requisite  order 
and  give  the  necessary  directions  for  the  future  admi- 
nbtration  of  the  said  rights  of  presentation,  nomination, 

and 
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and  appointment  of  the  said  ecclesiastical  benefices,  and        1836. 

the   exercise    thereof,   subject  to  the  charitable   trusts        T ' 

in  that  behalf;  and,  in  particular,  that  his  Lordship    SHREwsBpar 

would  direct  that  the  right  of  presentation,  nomination, 

and  appointment  be  thenceforth  vested  in  the  governors 

and  trustees  of  the  school  for  the  time  being/  in  their 

corporate  capacity,  or  named   as  a  body  of  trustees, 

according  to  the  powers   and   provisions   of  the   said 

act  for  the  government  and  regulation  of  the  school, 

and  subject  to  the  same  trusts  and  provisions,  and  in 

the  same  manner  as  contained  and  provided  in   the 

said  act,  in  regard  to  the  exercise  of  the  said  rights 

for  the  benefit  and  advancement  of  the  school,  or  in 

such  other  manner,  and  subject  to  such  further  or  other 

directions  as  his  Lorbhip  should  see  fit. 

Sir  Charles  Wetherell  and  Mr.  O.  Anderdon^  in  sup- 
port of  the  petition. 

The  advowsons  are  vested  in  the  corporation  upon 
a  charitable  trust,  and  therefore  they  cannot  be  sold 
under  the  late  act  Lord  Coke  lays  it  down  that  the 
right  of  advowson  may  be  in  one  person,  and  the 
right  of  presentation  in  another.  The  trust  upon  which 
the  advowsons  are  held  by  the  corporation  of  Shrews^ 
buryy  is  a  trust  in  connection  with  the  school;  the 
school  is  a  charity ;  and  therefore  the  trust  is  a  chari- 
table trust  within  the  meaning  of  the  words  of  the  ex- 
ception made  by  the  act  of  5  &  6  ^.  4.  That  Act  has 
taken  away  from  the  corporation  of  Shrewsbury  the 
right  to  present  to  the  livings ;  and  therefore  it  is  ne- 
cessary that  an  order  of  this  Court  should  be  made 
for  vesting  the  advowsons  in  the  governors  and  trus- 
tees of  the  school. 

The  Soliciior*Generalf  Mr.  Jacob,  and  Mr.  Bluni, 
for  the  corporation  of  Shreoosbwy. 

U  u  2  The 
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18S6.  The  corporation  of  Shresis^mry  were,  at  the  time  of 

In  re  ^^  passing  of  the  act,  seisecl  of  the  advowsons,  not  as 
Shrewsbuet  charitable  trustees,  but  for  their  own  use,  subject  only 
^  *  to  certain  restrictions.  The  eighth  section  of  the  pri- 
vate act  S8  G.  3.  shews  that  it  was  intended  that  both 
the  advowsons  and  the  right  of  presentation  should  be 
vested,  and  remain  in  the  corporation  of  Shreaosbury, 
The  property  was  originally  given  to  the  corpora- 
tion, not  only  for  the  use  of  the  school,  but  also  for 
the  purpose  of  promoting  the  service  of  God  in  the 
parishes  mentioned  in  Queen  Elizabeths  grant;  and 
although  it  was  afterwards  found  desirable  that  the 
administration  of  the  affairs  of  the  school  should  be 
committed  to  some  persons  better  qualified  to  manage 
it  than  a  municipal  corporation,  yet  there  was  no 
reason  for  depriving  the  corporation  of  the  advowsons. 
The  object  of  the  private  act  was  to  transfer  to  the 
governors  and  trustees  of  the  school,  all  such  parts 
of  the  property  as  yielded  a  beneficial  revenue,  and  to 
leave  in  the  corporation  the  remainder,  hi  which  the 
advowsons  were  included  as  not  capable  of  yielding 
any  beneficial  revenue.  An  advowson  could  not  pro- 
perly be  given  to  a  charity,  (a)  It  is  true  Lord 
Brougham^  in  the  case  of  The  Attorney-General  v.  Wardj 
held  that  it  could  not  be  said  that  an  advowson  might 
not  be  given  to  a  charitable  use,  because  it  might  be 
sold ;  but  it  cannot  possibly  be  said  that  Queen  £//- 
zabetht  when  she  executed  the  indenture  of  grant,  con- 
templated that  the  use  to  be  made  of  the  advowson 
was  that  it  should  be  sold  toties  quoties.  The  corpo^ 
ration  were  certainly  to  present  a  fit  person ;  but  if 
in^that  respect  they  were  trustees,  then  every  owner 
of  an  advowson  is  a  trustee.  It  may  be  said  that  if 
the  corporation  were  to  sell  this  advowson,  the  pur- 
chaser  would   take  it  subject  to  the  same  restriction 

with 
(«)  DiJie't  Charitable  Uses,  p.  157.  Bndgman'%  edit. 
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with  respect  to  the  person  to  be  presented,  as  that  1836. 
under  which  the  corporation  now  hold  it.  That  may  .  ^  ^ 
be  admitted;  but  it  does  not  therefore  follow  that  Sbrewsbdbt 
this  is  a  trust;  still  less  that  it  is  a  charitable  trust; 
and  advowsons  held  upon  charitable  trusts  only  are 
those  to  which  the  power  of  sale  does  not  extend.  It 
is  impossible,  however,  to  call  this  a  charitable  trust. 
Who  is  to  claim  the  benefit  of  it?  who  is  to  make 
himself  a  cestui  que  tfust  ?  Only  a  party  educated  at  the 
school  ** cateris  paribus**  Who  is  to  decide  what  is 
the  meaning  of  " cateris  paribus^*  or  when  a  particular 
case  comes  within  the  meaning  of  those  words  ?  How 
is  the  Court  to  execute  such  a  trust?  If  there  are 
two  candidates  of  the  highest  qualifications,  but  of 
whom  one  has  been  educated  at  the  school,  and  who 
therefore  claims  a  preference,  is  the  Court  to  refer  it 
to  the  Master,  to  inquire  whether  they  are  precisely 
equal  in  all  other  qualifications,  or  whether  the  one 
or  the  other  is  [most  fit  ?  It  does  not  appear  in  what 
qualifications  the  candidates  are  to  be  equal,  in  order 
to  raise  the  duty  of  preference.  It  is  to  be  observed 
that  the  direction  is  not  that  a  person  educated  at  the 
school  is  always  to  be  presented,  if  fit  In  cases  in 
which  college  livings  are  to  be  given  to  persons  who 
are  described  in  terms  similar  to  those  used  in  de- 
scribing the  qualifications  of  the  candidates  in  the  pre^ 
sent  instance,  it  is  held,  in  practice,  that  the  trust,  if  it 
be  proper  so  to  call  it,  is  incapable  of  execution,  and 
therefore  the  corporate  bodies  who  have  the  right  of  no* 
mination  make  themselves  the  judges ;  they  do  not  ex- 
ecute the  duty  corruptly,  and  who  is  to  interfere  with 
them  ?  It  is  a  direction  as  to  the  persons  to  be  presented, 
and  cannot  be  called  a  trust,  for  it  is  incapable  of  being 
executed  as  such.  The  judgment  of  the  Master  upon 
a  reference  as  to  the  qualifications  of  the  respective 
candidates  would  not  be  sufiictent ;  for  that  would  not 
Uu  3  b^ 
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18S6.       be  the  jadgment  of  the  corporation,  who  are  made  the 

BsKEwsiray 
School.  »pjjg  jyjy  ^f  preference  imposed  on  the  corporation, 

is  not  a  charitable  trust  within  the  meaning  of  the 
seventy-first  section  of  the  Municipal  Corporation  Act, 
so  as  to  make  it  necessary  to  appoint  new  trustees.  If 
the  proviso  had  not  been  added,  the  corporation  would 
have  had  an  absolute  incontestible  right  of  presentation* 
Suppose  the  act  had  directed  that  a  person  educated  at 
the  school  should  always  be  presented,  if  there  were 
such  a  person,  and  he  was  properly  qualified.  If,  in  such 
a  case,  the  corporation  were  prohibited  from  presenting 
any  one  else,  the  only  consequence  would  be,  .that  if 
there  were,  on  any  occasion,  a  candidate  who  had  been 
educated  at  the  school,  the  beneficial  right  of  present* 
ation  would  pro  hdc  vice^  be  incapable  of  being  exer- 
cised; but  the  corporation  would  not  be  charitable  trus- 
tees :  and  yet  that  case  would  be  much  stronger  against 
the  corporation  than  the  present  case  is.  The  proviso 
actually  inserted  amountsj  in  fact,  to  no  more  than  a 
recommendation,  and  does  not  impose  an  obligation. 

Sir  C  Wetherell,  in  reply. 


Xov.  17.  Hie  Lord  Chancellor,  after  stating  the  letters  patent, 

the  indenture  of  the  13  Eliz.f  and  the  effect  of  the  act  of 
88  G.  8.  down  to  the  end  of  the  twenty-fifth  section, 
proceeded  as  follows :  — 

From  this  it  is  clear  that  the  vicarage  of  Chirburyt  and 
the  three  curacies  of  St.  Mary\  Aiiley^  and  Clive^  were 
originally  granted  for  the  benefit  of,  and  formed  part  of 
the  property  of,  the  school.  The  very  exception  shews 
that  they  were  considered  as  part  of  the  estates  belong- 
ing to  the  school    So  much  of  the  act  as  I  have  hitherto 

stated. 
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tinted,  which  is  intituled  *^  An  Act  for  the  better  Govern-        18SG. 

ment  and  llegulution  of  the  School"  shews  no  intention     '^ ' 

to  alter  the  property,  but  treats  it  as  part  of  the  posses-    Shrkwbbukt 

sions  oF  the  school ;  and  although  it  does  not  vest  the       SchooU 

benefices  in  the  new  trustees,  it  provides  in  certain  cases 

for  their  improvement  and  increase  out  of  the  income  of 

the  charity  property.    Then  comes  the  twenty-eighth 

section  which  enacts,  &c.  [His  Lordship  here  read  that 

section,  and  then  proceeded] :  — 

This  section  eflects  all  that  could  have  been  effected 
for  the  benefit  of  the  school  from  such  property.  It  de* 
scribes  the  benefices  as  bdonging  to  the  school.  It  pro- 
bably was  thought  that  in  order  to  secure  the  present- 
ation of  proper  persons  to  these  benefices,  it  was  safer 
to  vest  the  right  of  presentation  in  a  body  not  capable 
of  being  personally  benefited  by  it,  rather  than  in  the 
corporation  of  the  trustees  of  the  school ;  but  it  provides 
that  a  preference  shall  be  given  in  the  presentations  to 
persons  educated  at  the  school,  being  sons  of  burgesses 
or  inhabitants  of  Chirbwry  /  and  a  preference  over  these 
is  to  be  given  to  retired  masters  of  the  school.  In  what 
other  way  could  a  more  beneficial  application  of  the 
patronage  of  these  benefices  have  been  made  for  the 
school,  consistently  with  the  paramount  object  of  secur* 
ing  the  appointment  of  proper  clergymen  for  those  cura* 
cies  ?  It  was  said  that  as  there  was  to  be  only  a  prefer- 
ence in  case  of  equality  of  other  qualifications,  and  as 
the  corporation  were  to  be  judges  of  such  equality,  the  act 
would*  in  effect,  give  to  the  corporation  the  unrestricted 
patronage.  No  doubt  the  duties  of  such  a  trust  are 
easily  evaded,  and  it  is  difficult  to  prove  a  breach  of  such 
a  trust;  but  it  is  nevertheless  a  trust,  and  one  of  which 
the  abuse,  if  proved,  would  be  corrected.  Every  trustee 
of  an  advowson  may,  during  the  absence  or*  incapacity 
of  the  GcUm  que  trustSt  have  to  exercise  the  patronage 

U  u  4  of  . 
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1836.        of  presenting  to  the  living  at  his  own  discretion.    Of 
In  re'        ^'^''  there  may  be  more  or  less  chance,  according  to  cir- 
Shrewibitrt    cumstances,  but  the  person  so  exercising  the  patronage 
^  *       is  not  less  a  trustee.     I  cannot  conceive  that  the  act 
intended  the  corporation  to   have   any  other  benefit 
Their  trust  strictly  was  to  present  deserving  persons 
from  amongst  the  favoured  class ;  and  it  is  only  upoo  tbe 
failure  of  such  persons  that  the  right  of  presentation, 
without  restriction,  was  to  be  exercised  by  ibem, — a  right 
which  must  exist  in  every  trustee  of  an  advowsoD,  faov* 
ever  small,  in  some  cases,  may  be  the  chance  of  his 
having  to  exercise  it. 

Such  being,  in  my  opinion,  the  nature  of  tbe  interest 
of  the  corporation  of  Shrewsbury  in  these  ecclesiastical 
benefices,  the  question  is,  how  the  Municipal  Corpor- 
ation Reform  Act,  5  &  6  IF.  4.  c.  76.,  acts  upon  sudi 
interests.     Sect.  71.  provides,  that  when  any  body  cor* 
porate  of  any  borough  is  seised  or  possessed  of  any 
estate  or  interest  in  any  hereditaments,  in  whole  or  in 
part,  in  trust  or  for  the  benefit  of  any  charitable  uses  or 
trusts  whatsoever,  all  the  estate  and  interest,  and  all  the 
power  of  such  body  corporate  shall,  in  the  event  which 
has  happened,  cease  and  determine  on  the  1st  otAttgftst 
last,  and  that  the  Lord  Chancellor  shall  make  such 
order  as  he  shall  see  fit  for  the  administration  of  such 
trust  estates.     It  seems  to  me  impossible,   upon  any 
construction  of  the  school  act,  to  contend  that  these 
ecclesiastical  benefices  were  not  vested  in  the  corpor- 
ation, in  part  at  least,  for  the  benefit  of  the  school;  and 
if  so,  they  were  so  vested  in  part  for  a  charitable  use 
and  trust ;  and  if  so,  they  were  within  the  act,  and  the 
trusteeship  of  the  corporation  has  ceased,  and  tbe  de- 
ficiency is   to  be  supplied.     If  this  be  so,  the  lS9th 
section,  which  provides  for  the  sale  of  ecclesiastical 
benefices  belonging  to  the  municipal  corporations,  does 

not 
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not  apply  to  the  advowson;  for  that  section,  in  terms,  18S6. 

applies  only  to  advowsons  or  rights  of  presentation  of  ^  ^   " 

which  the  corporations  may  be  seised  or  possessed,  (^her-  SuaswsBUBY 

wise  than  as  chaiitable  titistees.  School. 

But  it  is  said  that,  at  all  events,  the  contingent  right 
of  presentation,  in  case  there  shall  be  no  object  of  the 
charity  fit  for  presentation,  is  within  that  section,  and 
ought,  therefore,  to  be  sold ;  the  section  applying  to 
every  case  in  which  the  corporation  had  any  right  or 
title  to  nominate  or  present  to  any  benefice.  This  it 
is  not  necessary  to  determine ;  for  if  I  am  right  in  the 
opinion  I  have  formed  of  the  nature  of  the  interest  of 
the  old  corporation,  the  subject  of  the  sale  will  not  be 
the  advowson,  or  the  right  of  patronage,  but  that  con- 
tingent right  of  presentation  in  certain  cases^  which 
the  corporation  were  entitled  to  exercise.  The  interest, 
however,  which  I  am  called  upon  to  protect,  is  the  ad- 
vowson and  right  of  patronage,  and  not  such  contingent 
right,  or  rather  power,  of  presentation.  1  am,  there- 
fore, of  opinion  that  of  such  advowson  and  right  of 
patronage  or  presentation,  I  am  bound  to  appoint  new 
trustees,  in  the  place  of  the  corporation. 

But  then  the  petitionees  ask  that  they,  the  trustees  of 
the  school,  may  be  invested  with  this  trust  also.  This 
woujd  be  in  direct  violation  of  the  provisions  of  the 
school  act,  which  provides  different  sets  of  trustees  for 
these  benefices,  and  the  other  property  of  the  school ; 
and  I  think  myself  bound  to  follow,  as  nearly  as  pos- 
sible, the  scheme  of  that  act,  by  doing  no  more  than 
supplying  the  deficiency  of  trustees  of  the  benefices 
which  the  Municipal  Reform  Act  has  occasioned.  I 
must,  therefore,  refer  it  to  the  Master  in  the  usual 
form  to  appoint  trustees  in  the  place  of  the  corpor- 
ation. 
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My  19.  16. 
SO. 

Nov.  5. 


EDWARDS  V.  Tlie  GRAND  JUNCTION  RaUray 
Company. 


Where  a  per-    T)  Y  a  local  act  of  parliament,  certain  persons  therein 
son  Bcting  on     Vj  ,  .        ,  ^     ,  ., 
"^  named  were  appointed  trustees  of  Uie  turnpike 


behalf  of  the 

MitMcribert  to  roads  between  Uverpool^  Prescotf  and  Wamngtofu  in 
a  railway,  who  ^  ^  •  .        ,  . 

were  then  soli-  the  county  of  Lancaster^  and  were  thereby  empowered 

wiument  for  ^  ^^^^  repair,  and  improve  the  roads,  and  demand 
the  purpose  of  and  take  certain  tolls  therein  mentioned.  The  business 
into'aif  in-^^  ^^  ^^  ^^^^  ^^"  managed  by  monthly  meetings  of  the 
corporated  trustees,  and  by  committees  of  their  number,  appointeil 
company,         ^^  ^^ch  meetings,  and  by  William  Roraton^  who  was  the 

entered  into  a  ^erk  and  solicitor  of  the  trusL 
contract  with 
the  trustees  of 

b/uli^^sU^  '"  ^^^  y^^^  ^®^^»  '^^^'^  ^^**»  ^*^**^  Gladstone^ 
Charles  Lawretice,  and  others,  determined  to  apply  for 
an  act  of  parliament  to  establish  a  company  for  tlie  pur- 
pose of  making  a  railway  communication  between  the 
towns  ofUi^rpool,  Manchester^  and  Birmingham.  They 

tion  in  parlia-  accordingly  raised  subscriptions,  and  adopted  the  usual 
means  for  forwarding  the  undertaking.  Moss  and  ]mw^ 
retice  were  chosen  two  of  the  dir^tors,  and  Messrs. 
Priiij  Clay,  and  Swifif  of  Liverpool^  were  appointed 
the  solicitors  of  the  proposed  company.  Early  in  the 
year  1 833,  a  bill  was  brought  into  parliament,  having 
for  its  object  to  form  the  subscribers  to  the  under- 
taking 

clauses  should  be  executed  under  the  seal  of  the  company  when  incorporated;  and 
the  bill  was  accordingly  allowed  to  pass  unopposed  «nd  without  the  clauses,  an  in- 
junction was  granted  at  the  suit  of  the  irustees,  to  pi  event  the  company  from  violat- 
ing the  provisions  conthined  in  the  omitted  clauses. 

An  agreement  to  withdraw  or  withhold  opposition  to  a  bill  in  parliament  is  not 
illegal ;  artd  a  court  of  equity  will  enforce  a  contract  founded  on  such  a  coiisideniuoa« 

An  incorporated  company  will  be  bound  by  the  pgrfenient  of  its  individual  mem- 
bers, acting  before  incorporation  on  its  behulf,  if  the  company  has  received  the 
full  benefit  of  the  consideration  for  which  the  agreement  tiipulated  oa  its  bebaif. 


pulated,  that 
m  consi- 
deration of 
the  tru»tees 
withdruwinc 
their  opposi- 


consenting  to 
forego  certain 
clauses  of 
which  they 
had  intended 
to  press  for 
the  insertion 
in  the  act,  a 
formal  instru- 
ment to  the 
effect  of  the 
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taking  into  an  incorporated  joint  stock  company ;  and 
an  application  was  made,  on  their  behalf,  for  the  con- 
sent of  the  road  trustees  to  the  line  of  the  pr(^>osed 
railway  being  carried  under  the  Liverpool  and  Warring" 
ton  turnpike  road,  at  a  place  called  Batik  Quay^  near 
Warrington;  and  this  application  having  been  taken  into 
consideration  at  a  monil>ty  meeting  of  the  trustees,  was 
by  them  referred  to  a  committee,  consisting  of  Richard 
Edwards^  Thomas  Case^  Bartholomew  BrethaiaUj  and 
John  Clarey  who  were  requested  to  negotiate  on  the 
subject  with  the  directors  of  the  railway  company,  as 
well  with  reference  to  the  railway  crossing  the  turnpike 
road,  as  with  reference  to  a  pecuniary  compensation  fur 
the  injury  the  rood  would  sustain  by  such  railway  in  the 
diminution  of  the  tolls,  and  the  prejudice  consequently 
done  to  the  creditors  of  the  trust ;  and  the  committee 
was  empowered, generally,  to  adopt  such  measures,  either 
by  opposing  the  railway  bill  in  parliament,  or  otherwise, 
to  effect  the  object  above  referred  to,  as  might  seem  ex- 
pedient, in  the  event  of  their  negotiations  terminating 
unsatisfactorily. 


1836. 
EowAaoB 

V, 

The  Gramo 

Junction 

Railway 

Conipaoy. 


The  negotiations  which  were  accordingly  opened 
between  Mr.  Case^  on  behalf  of  the  trustees,  and  Mr. 
MosSi  on  behalf  of  the  company,  with  a  view  to  an 
amicable  adjustment  of  the  matters  in  diflerence,  having 
ultiniately  failed,  measures  were  immediately  taken  by 
the  trustees  for  a  vigorous  and  effective  opposition  to 
the  further  progress  of  the  bill  in  parliament.  The  bill 
having  then  already  passed  through  the  House  of  Com- 
mons, petitions  to  the  House  of  Lords  against  it  were 
prepared  and  signed  by  the  trustees,  and  by  the  bond- 
holders and  creditors  of  the  trust,  and  various  clauses 
were  also  drawn  which  the  trustees  were  desirous  of 
having  introduced  into  the  bill  for  the  protection  of 
their  interests,  and  a  communication  was  made  to  the 
Earl  of  Derby^  then  Baron  Stanky^  a  member  of  the 

xHouse 
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Coinpaoj. 


House  of  Lords,  who  was  bimseir  one  of  the  trustees, 
for  (he  purpose  of  making  his  Lordship  ac(}uainted  with 
the  facts,  and  of  soliciting  him  to  present  the  petitions,  and 
support  the  prayer  of  them  by  his  vote  and  influence. 

In  thd  meantime^  however,  on  the  18th  of  JprU 
1833,  a  meeting  took  place  between  Messrs.  Case  and 
Eawsofij  on  behalf  of  the  trustees,  and  Messrs.  Mosiy 
Lawraice^  and  Clay^  on  behalf  of  the  subscribers  to  the 
railway,  when  a  draft  of  the  clauses  which  had  been  so 
prepared,  and  which  the  trustees  desired  might  be  in- 
serted in  the  bill,  was  considered,  and  after  several  alter- 
ations had  been  made,  was  adopted  and  agreed  to  by 
the  parties  present. 

The  clauses,  as  altered,  were  as  follows :  — "  And 
whereas  the  said  railway  will  cross  the  turnpike  road 
between  Liverpool  and  Warrington^  at  or  near  a  certain 
place  called   Bank   Quayy   in   the  township   of  War- 
riMgton^    in    the   parish    of    Warring/on^   in   the   said 
county  palatine  of  Lancaster  g  be  it  therefore  enacted, 
that  in  case  the  said  railway  shall  be  made  under  or 
across  the  said  road    under  the  authority  of  this  act, 
the  same  shall  not  be  carried  under  the  said  turnpike 
rond    on   the  level,   but   shall  be   carried    under  the 
said    turnpike    road,    and   the  said  company  of  pro- 
prietors hereby  incorporated  shall,  at  their  own  expense, 
erect  and  build  a  good,  firm,  and  substantial  bridge  of 
brick,  stone,  or  iron  over  the  said  railway  where  the 
same  shall  cross  the  said  turnpike  road,  with  proper 
approaches  thereto,  upon  which  bridge  the  said  turnpike 
road  shall  be  made  of  good  and  sufficient  materials,  and 
executed  in  a  good  and  workmanlike  manner  at  the 
expense  of  the  said  company,  and  to  the  satisfaction  ot 
the  surveyor  for  the  time  being  of  the  trustees  of  the 
said  turnpike  road ;  and  the  battlements  of  the  said  bridge 
shall  not  be  less  than  four  feet  in  height,  and  shall  be 
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closed,  and  continued  for  not  less  than  thirty  yards  on 
each  side  from  the  summit  of  such  bridge ;  and  the 
ascent  of  the  road  over  such  bridge,  and  the  approaches 
thereto,  shell  not,  in  any  case,  be  more  than  one  foot  in 
thirty  feet ;  and  the  said  road  so  to  be  made  by  the  said 
company  as  aforesaid  shall  be  formed  of  such  width  as 
to  leave  a  clear  and  open  space  between  the  fences  of 
such  road  equal  to  the  width  of  the  present  road  there. 


18S6. 
Edwarps 

The  Grand 

Jdnctiok 
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'^  And  be  it  further  enacted,  that  the.  said  company 
shall  at  all  times  for  ever  after  the  said  bridge  shall  have 
been  erected  under  the  authority  of  this  act,  keep  the 
same  and  any  future  bridge  to  be  erected  in  lieu  thereof^ 
and  which  shall  be  of  the  like  dimensions,  capacity,  and 
materials  as  are  hereinbefore  mentioned  in  good,  per- 
fect, and  complete  repair,  except  only  the  roadway 
over  such  bridge  which  is  (save  as  hereinafter  men- 
tioned) to  be  repaired  by  the  trustees  of  the  said  road  i 
and  the  said  company  shall  and  will  at  all  times  here* 
after,  well  and  sufficiently  repair,  and  make  good  all 
damage  and  injury  which  may  arise  or  be  occasioned 
by  the  said  roadway  over  the  said  bridge,  for  or  by 
reason  of  any  repairs  or  alteration  of,  in,  or  to  the  said 
bridge  by  the  said  company ;  and  in  case  of  any  want 
of  repair  to  the  said  bridge,  or  to  the  roadway  over  the 
same  in  the  event  last  aforesaid,  and  notice  being  given 
by  the  trustees  of  the  said  turnpike  road,  or  their  clerk, 
or  treasurer,  or  any  other  person  authorised  by  the  said 
trustees  to  the  said  company  of  proprietors  hereby  in- 
corporated, or  to  their  clerk  or  treasurer  for  the  time 
beings  of  any  want  of  repairs  to  the  said  bridge,  or  to 
any  bridge  to  be  erected  in  lieu  thereof,  under  the  au- 
thority of  this  act,  or  the  roadway  over  the  same  in  the 
event  aforesaid,  if  the  said  company  of  proprietors 
hereby  incorporated,  shall  not  for  the  space  of  one 
calendar  month  after  service  of  such  notice,  commence 
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such  repaim,  and  proceed  therein  with  all  reasonable 
expedition  until  the  same  shall  be  completed^  llie  said 
trustees  may,  in  case  they  shall  see  fit  from  time  to  time, 
repair  or  rebuild  the  said  bridge,  and  repair  the  road- 
way over  the  same,  in  the  event  aforesaid,  as  the  case 
may  require,  and  as  the  said  trustees  shall  think  ne- 
cessary; and  ail  tlie  expenses  thereof  shall  upon  de- 
mand be  repaid  by  the  company  of  proprietors  hereby 
incorporated,  and  to  the  said  trustees  or  their  treasurer 
for  the  time  being ;  and  in  default  of  such  payment  any 
two  or  more  of  hU  Majesty's  justices  of  the  peace  for 
the  said  county  palatine  of  Lancaster  shall,  and  they  are 
liereby  required,  on  application  by  tlte  said  trustees,  or 
their  clerk,  or  treasurer  for  the  time  being,  or  of  any 
other  person  authorised  by  the  said  trustees  by  warrant 
under  the  hands  and  seals  of  the  said  justices,  to  caose 
the  amount  of  such  expenses  to  be  levied  by  distress 
and  sale  of  the  goods  and  chattels  of  the  said  company 
of  proprietors  hereby  incorporated,  and  to  be  paid  by 
the  said  trustees;  rendering  tlie  overplus,  if  any,  upon 
demand,  after  deducting  the  charges  of  making  such 
distress  and  sale,  to  the  company  of  proprietors  herebj 
incorporated ;  and  the  said  trustees  shall  and  may  sue 
for  and  recover  the  same  against  the  said  company  of 
proprietors  hereby  in  corporated,  by  action  of  debt,  or 
on  the  case,  in  any  of  his  Majesty's  courts  of  record  at 
Westminster^  or    in   his   Majesty's  Court  of  Common 
Pleas  for  the  county  palatine  of  Lancaster  ** 


At  that  meeting  it  was  suggested  by  Mr.  Moss  that, 
as  the  bill  was  tlieu  in  the  House  of  Lords,  it  would 
save  time  and  expense  to  the  company,  if  the  insertion 
of  the  proposed  clauses  were  dispensed  with  by  the 
trustees,  and  an  undertaking  were  given  that  an  agree- 
ment should  be  executed  to  the  same  effect;  Bnd  Mr. 
Case  having  acquiesced  in  that  suggestion,  Mr.  1^^ 
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thereupon  signed  a  memorandnm  at  the  foot  of  the  dralli 
in  the  following  words: — ^M,  the  undersigned  John 
M0SS9  undertake  to  execute  an  agreement  to  the  effect 
of  these  clauses  so  soon  as  the  same  is  prepared,  and  to 
get  the  same  confirmed  under  the  seal  of  the  company 
intended  to  be  incorporated  as  soon  as  circumstances 
will  permit:  this  agreement  being  made  on  the  ex- 
press understanding  that  there  shall  not  be  any  oppo* 
sition  to  the  bill  now  in  parliament,  either  by  the 
trustees  of  the  roads  from  Liverpool  to  Warrington^  or 
the  mortgngees  of  the  tolln  on  the  said  roads.  And  this 
agreement  is  to  be  void  on  my  delivering  to  the  said 
road  trustees,  or  their  clerk,  the  engagement  of  the  in- 
tended  company  to  the  same  effect.  John  Moss.  Liver* 
pool,  18ih  jipril  1833." 
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Immediately  below  this  memoranu<tm  Mr.  Case  wrote 
the  following  words ;  —  ^  I  recommend  the  trustees  to 
confirm  the  above  agreement     Thomas  Cose** 


At  a  meeting  of  the  committee  of  the  trustees,  held  on 
the  20th  of  Aprils  it  was  unanimously  resolved,  that  the 
arrangement  made  by  Mr.  Case  with  Mr.  Moss  should  be 
confirmed.  On  the  same  day  the  clerk  of  the  trustees 
wrote  to  Messrs.  Priilj  Cloy,  and  Szd//2,  apprising  them 
of  the  fact;  and  he  also  transmitted  to  them,  for  perusal 
and  approbation,  the  draft  of  a  deed  of  covenants  founded 
upon  the  clauses  as  settled  and  adopted  by  Mr.  Moss  / 
and  he  at  the  same  time  sent  a  letter  to  Lord  Derby^ 
informing  his  Lordship  that  such  an  arrangement  had 
been  that  day  niade  between  the  trustees  of  the  road 
and  Mr.  MosSy  on  behalf  of  the  Railway  Coropanyi  as 
would  render  it  unnecessary  to  present  the  petitions  in 
opposition  to  the  bill.  The  petitions  accordingly  were 
not  presented ;  the  idea  of  procuring  the  insertion  of 
the  proposed  clauses  in  the  bill  ww<  abandoned,  and 
all  oppontion  to  the  fhftlMr  prograss  of  the  bill  having 
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been  withdrawn,  the  bill  received  the  royal  assent,  and 
became  an  act  of  parliament  on  the  6th  of  May  1833. 

The  act  was  intituled  **  An  Act  for  making  a  Rail- 
way from  the  Warrington  and  Newton  Railway  at  War^ 
rington  in  the  County  of  Lancaster^  to  Birmingham  in 
the  County  of  Warwick,  to  be  called  the  Grand  Junction 
Railway ; "  and  Jokn  Moss^  Robert  Gladstone,  Charles 
Lawrence,  and  other  persons  therein  named,  and  all  other 
persons  and  bodies  politic  and  corporate  who  had  sub- 
scribed,   or   should  thereafter   subscribe    towards   the 
undertaking;   and   their   several  and   respective    sue-* 
cessors,  executors,   administrators,   and   assigns,  were 
thereby  incorporated  by  the  name  and  style  of  **  The 
Grand  Junction   Railway  Company,"  by  which  name 
they  were  authorised  to  sue  and  be  sued,  and  they  were 
authorised   to   make   the   railway,    and   the   aflbirs  of 
the  company  were  to  be  managed  by  directors;  and  it 
was  thereby  enacted,  amongst  other  things,  that  where 
any  bridge  should  be  erected  for  carrying  any  public 
road  over  the  railway,  the  road  over  such  bridge  should 
be  formed,  and  should  at  all  times  be  continued  of  such 
width  as  to  leave  a  clear  and  open  space  between  the 
fences  of  such  road  of  not  less  than  fifteen  feet ;  and  the 
ascent  of  every  such  bridge  for  the  purpose  of  such  public 
road,  should  not  be  more  than  one  foot  in  thirteen  feet; 
and  a  good  and  sufficient  fence  should  be  made  on  each 
side  of  every  such  bridge,  which  fence  should  not  be 
less  than  four  feet  above  the  surface  of  such  bridge. 


Application  was  made  shortly  afterwards  to  Mr. 
Moss,  who  had  now  become  a  director  of  the  in- 
corporated company,  for  the  purpose  of  procuring 
through  his  means,  according  to  the  agreement,  a  deed 
of  covenants  under  the  company's  seal,  embodying  the 
clauses  as  settled  and  approved  by  him  on  the  18th  of 
Ap^iU     That  gentleman,  however,  refused  to  comply 
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with  the  application,  and  nothing  further  was  done  in 
the  matter,  until  the  month  of  March  1836,  when  the 
road  trustees  received  information  that  the^workmen  of 
the  Railway  Company,  in  the  execution  of  the  railway, 
were  proceeding  to  carry  the  turnpike  road  at  Bank 
Quay  over  the  railway,  by  means  of  a  bridge  or  viaduct, 
the  width  of  which,  and  of  the  approaches  to  which,  did 
not  exceed  thirty  feet,  although  the  width  of  the  turn- 
pike road  at  that  place  was  fifty  feet. 
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The  trustees  thereupon  filed  the  present  bill,  on  be- 
half of  themselves  and  all  other  persons  interested  in 
the  tolls  levied  upon  the  roads  which  were  subject  to. the 
trust,  against  the  Railway  Company.  The  bill  stated  the 
facts  already  set  forth ;  and  it  charged,  among  other  things, 
that  the  only  other  persons  interested  under  the  trust 
were  certain  bondholders  or  mortgagees  who  had  a  lien 
upon  the  tolls ;  and  that  the  number  of  such  persons, 
was  so  great,  in  consequence  of  settlements  and  other- 
wise, as  to  render  it  highly  inconvenient,  and,  indeed, 
impracticable  to  make  them  parties  to  the  suit 


The  bill  prayed  that  it  might  be  declared,  that  the 
contracting  the  width  of  the  road  at  Bank  Quay  was  a 
violation  of  the  agreement  and  undertaking  entered  into 
by  Moss^  and  that  any  departure  therefrom  was  a  fraud 
upon  the  Plaintiffs ;  that  it  might  be  declared  that  the 
agreement  of  the  18th  of  April  1833  was  binding  on 
the  Defendants,  and  that  they  might  be  decreed  spe- 
cifically to  perform  the  same,  and  to  execute  a  proper 
deed  conformably  thereto,  and  to  restore  the  road  to  its 
foriner  condition ;  and  that  the  Defendants,  their  agents, 
and  workmen,  might  be  restrained  by  injunction  from 
continuing  and  proceeding  with  their  present  works  on 
the  road  at  Bank  Quay^  and  from  making  or  continuing 
any  road  at  Bank  Quay^  which  should  not  be  of  such 
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*  width  88  to  leave  a  clear  space  between  the  fences  of 
soch  road  eqaal  to  the  width  of  the  road  there  at  the 
time  when  the  act  for  incorporating  the  Company  passed, 
and  from  making  any  bridge,  road,  or  viadact  contrary 
tO|  or  otherwise  infringing  the  agreement  of  the  18th  of 
jipril  18339  or  the  clauses  therein  referred  ta 

The  Plaintiffs  filed  affidavits  in  support  of  the  state- 
ments contained  in  their  bill;  and  those  affidavits  aaving 
been  met  by  counter-affidavits  made  by  Mr.  Moss  and 
other  persons  on  behalf  of  the  Company,  the  Plainti£& 
moved  for  an  injunction  in  the  terms  of  the  prayer  of  the 
bilL 


The  Vice-Chancellor  having  granted  the  motion,  the 
Defendants  now  moved,  before  the  Lord  Chancellor^ 
that  the  injunction  might  be  dissolved. 

In  support  of  the  motion,  it  was  first  contended,  that 
in  pomt  of  fact  no  final  agreement  had  been  ever  entered 
into  by  Mr.  Mosss  but  that  the  memorandum  which  be 
had  signed  was  merely  a  proposal  or  treaty,  which  had 
never  ripened  into  a  contract,  and  from  which,  as  it 
had  not  been  definitively  accepted  by  the  trustees,  he 
was  at  liberty  to  withdraw,  and  had  in  fact,  as  the  trus- 
tees well  knew,  withdrawn,  before  the  passing  of  the 
railway  act  The  grounds  upon  which  this  argument 
rested,  and  the  eifect  of  the  affidavits  by  which  it  was 
supported,  are  stated  and  considered  in  the  judgment 

Mr.  Jacob  and  Mr.  Sfiarpe  further  insisted,  on  behalf 
of  the  Defendants,  that  even  assuming  the  agreement  to 
*have  been  a  final  and  binding  contract  as  against  Moss^ 
a  bill  could  not  be  sustained  upon  it,  seeking  to  charge 
the  Company  with  the  liability  which  the  memorandum 
purported  to  create*     The  agreement  was  personal  to 
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M0SS9  and  did  not  profess  in  any  way  to  affect  the  com- 
pany;  nor  did  Moss  execute  it  as  the  agent,  or  on  behalf 
of  the  company.  How  indeed,  was  it  possible  that  he 
should,  seeing  that  the  Company  had  then  no  existence  ? 
The  attempt  to  charge  the  Railway  Company  in  res|iect  of 
JMoss*8  agreement,  resembled  the  case  in  which  it  was 
unsuccessfully  sought  to  make  a  party  liable  upon  a  con- 
tract entered  into  by  his  father  on  his  behalf,  before  the 
party  himself  was  in  esse  or  was  suijuris^  so  as  to  be  ca- 
pable of  validly  contracting ;  Capes  v.  Hutton  (a).  Even 
if  the  Railway  Company  had  been  in  existence  and  incor- 
porated, and  Moss  had  been  its  authorised  agent  at  the 
time  when  he  executed  the  agreement,  and  had  intro- 
duced into  it  words  for  the  express  purpose  of  charging 
his  employers,  his  agreement  would  not  be  legally  bind- 
ing upon  them,  unless  they  subsequently  ratified  his 
act,  and  affixed  their  corporate  seal  to  the  instrument ; 
Dunston  and  Clarke  v.  The  Imperial  Gas  Ught  Com" 
P^^  (*)>  -Eas^  London  Water  Works  Company  v.  Bai- 
leif{c).  In  all  dealings  with  incorporated  companies, 
therefore,  the  contracts  entered  into  on  their  behalf  by 
agents  were  necessarily  of  a  qualified  kind,  subject 
always  to  the  approval  of  the  principals,  and  not  binding 
and  conclusive  between  the  parties  until  that  approval 
had  been  formally  given.  Here  the  Railway  Company, 
so  far  from  confirming  the  act  of  Mr.  Moss^  expressly 
disclaimed  and  repudiated  it. 
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It  would  probably  be  argued,  that  the  Railway  Com* 
pany  were  made  parties  to  the  contract,  so  as  to  be 
bound  by  it,  in  consequence  of  their  having  enjoyed  the 
benefit  which  the  agreement  proposed  to  secure  to  them ; 
but  it  had  never  yet  been  decided,  and  all  principle  was 

against 

(<i)  9  Ruii.  557.  (c)  4  Bingjh,  283  • 

(6)  3  Barn.  ^  Ad,  125. 
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against  the  decision,  that  tlie  withdrawing  or  withholding' 
opposition  to  a  bill  in  parliament  constituted  such  a  con- 
sideration as  any  court  of  justice,  either  of  law  or  equity, 
would  recognise  for  the  purpose  of  giving  validity  to  a 
contract.  The  question  was  much  discussed  ia  7%^ 
VauxhaU  Bridge  Company  v.  Earl  Spencer  (a).  In  dial 
case,  bonds  had  been  given  by  individual  subscribers, 
who  afterwards  became  incorporated  shareholders  of  the 
Vauxhali  Bridge  Company,  to  certain  trustecss  on  behalf 
of  the  proprietors  of  Baitersea  bridge,  conditioned  ibr 
the  payment  of  a  sum  of  money,  in  tbe  event  of  the 
Vauxhali  Bridge* Bill  passing  into  a  law  in  the  then 
session  of  parliament ;  and  the  bill  having  passed,  and 
the  Vauxhali  Bridge  Company  having  indemnified  the 
obligors  and  pajd  off  the  bonds  out  of  their  corporate 
funds,  they  afterwards  filed  their  bill  to  have  tlie  trust 
declared  void,  the  money' refunded,  and  the  bonds  de- 
livered up  and  cancelled.  Sir  John  Leach  overruled  a 
demurrer  to  the  bill  for  want  of  equity,  and  expressed 
a  clear  opinion  that  the  transaction  was  a  fraud  upon 
the  legislature,  and  that  inasmuch  as  the  securities  had 
been  given  in  consideration  of  the  withdrawing  op|x>sition 
to  a  bill  in  parliament,  they  were  illegal  and  void  upon 
grounds  of  public  policy.  When  the  cause  came  to  a 
hearing,  the  evidence  as  to  the  nature  of  the  transaction 
was  conflicting,  and  his  Honor  directed  the  bill  to 
be  retained,  with  liberty  to  the  bondholders  to  bring 
actions.  The  cause  then  came  by -appeal  bcfoi'e  Lord 
Eldon  (&),  who  affirmed  his  Honor's  decree,  at  the 
same  time  intimating  an  opinion  that  bonds  given  for 
such  a  pui*pose  might  be  legal.  But  his  Lordship's  dicia^ 
taken  at  the  highest,  amounted  to  no  more  than  this,  — 
that  the  securities  might  be  good  against  the  individuals 
who  had  granted  them  ;  but  that  they  did  not  and  could 

not 
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not  impose  any  liability  on  the  Vmixhall  Bridge  Com- 
pany ;  and  that  if  the  company,  therefore,  chose  to  in- 
demnify the  obh'gors,  that  was  an  affair  of  their  own,  with 
which  the  Court  had  no  concern.  The  marginal  note  of 
the  case,  as  reported  on  the  appeal,  stated  the  proposition 
too  broadly ;  for  if  the  Lord  Chancellor's  doctrine  had 
been  such  as  was  there  represented,  his  Lordship,  in- 
stead of  affirming  the  Vice-Chancellor's  order,  must  have 
at  once  dismissed  the  bill.  That  case  as  far  as  it  went, 
shewed  the  opinion  of  Lord  Eldon  that  it  was  not  com- 
petent to  persons,  who  afterwards  acquired  a  corporate 
character,  to  bind  the  corporation  by  prospective  obli- 
gations, and  that  such  obligations,  if  attempted  to  be 
created,  would  not  be  assisted  or  enforced  against  the 
corporation  when  it  came  into  esse.  The  same  principle 
was  involved  in  the  case  of  Dance  v.  Girdler{a).  • 
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Independently  of  these  objections,  which  had  reference 
to  the  frame  of  the  suit,  there  were  insuperable  objec- 
tions to  this  injunction,  arising  out  of  the  peculiar  sub- 
ject matter  of  the  present  contest  and  the  character  of 
the  contending  parties,  and  founded  on  those  consider- 
ations of  public  policy  which  formed  the  ground  of  Sir 
John  Z^ffer^'s  judgment  in  the  case  of  the  Vauxhall  Bridge 
Company,  already  referred  to.  This  was  neither  more 
nor  less  than  an  attempt,  through  the  instrumentality  of 
the  Court  of  Chancery,  to  give  the  authority  of  law  to 
provisions  which  had  never  received  the  sanction  of  the 
legislature.  It  was  an  attempt  to  enforce  the  specific  per- 
formance of  certain  clauses  which  formed  no  part  of  the  act 
of  parliament,  and  in  truth  had  been  purposely  omitted 
from  the  act  under  which  the  Railway  Company  was  con- 
stituted a  corporation,  and  by  which,  as  its  charter,  all 
the  rights,  powers,  and  obligations  of  the  Company  were 

to 
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to  be  r^ulated  and  ascertained.  It  would  be  said  that 
these  clauses  were  not  introduced  into  the  act/ solely 
because  the  Plaiotifis,  on  the  faith  of  the  agreementy 
had  consented  to  waive  them.  But  what  evidenoe  was 
there,  or  could  there  be,  that  if  the  clauses  had  been 
proposed)  the  legislature  would  have  allowed  them  to  be 
inserted?  The  act  of  parliament  itself  as  it  now  stood, 
warranted  an  inference  to  the  contrary;  for  by  the 
general  provision  contained  in  it,  applicable  to  all  the 
roads  which  the  line  of  the  railway  might  cross,  the 
Company  was  bound  to  construct  the  viaducts  of  a  width 
of  not  less  than  fifteen  feet,  and  of  ao  acclivity  not 
greater  than  one  foot  in  thirteen ;  and  why  should  the 
UverixxA  and  WarringUm  road  be  peculiarly  favoured  ? 
To  give  effect  to  this  agreement,  therefore,  would  be  to 
enable  the  parties  to  commit  a  fraud  upon  the  l^isla- 
ture,  by  means  of  private  stipulations,  the  existence  of 
which  was  concealed  from  the  knowledge  of  the  Houses 
of  Parliament ;  stipulations  which  if  brought  under  their 
notice,  they  might  possibly  have  disapproved,  and  upon 
which,  at  all  events,  they  had  no  opportunity  of  exercising 
their  deliberative  functions.  These  considerations  were 
the  stronger  when  it  was  recollected,  that  the  object  of 
the  proposed  clauses  was  to  protect  the  rights,  not  of 
private  individuals,  but  of  another  public  bpdy  having 
no  personal  interest  in  the  matter,  and  between  whose 
conflicting  pretensions,  and  those  of  the  Railway  Com- 
pany, Parliament  might  with  peculiar  propriety  be  called 
upon  to  legislate.  * 


To  enforce  the  agreement  of  M>5s  against  the  Railway 
Company,  would  be  to  sanction  a  fraud  upon  the  pre- 
sent shareholders.  The  bill  was  passed  into  a  law  without 
any  reference  to  that  agreement;  but  the  language  of 
the  act  was  prospective  as  well  as  retrospective,  applying 
to  aU  persons  who  had  subscribed  or  shotdd  tAereqfier 

subscribe 
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holders,  many  of  whom  had  purchased  their  shares  ^  " '~ 
long  after  the  incorporation  of  the  Company,  looked  as  v. 

they  were  bound  to  look,  to  the  act  of  parliament,  as  j^nctom' 
the  parliamentary  charter,  which. was  the  measure  of  Railway 
their  powers  and  liabilities ;  and  they  could  not  be  af< 
iected  by  any  thing  which  neither  appeared  on  the  &oe 
of  that  charter,  nor  in  any.  instrument  executed  in  pursu- 
ance of  its  provisions.  They  relied,  as  they  well  might, 
upon  the  act  of  parliament,  and  were  not  bound  to  in- 
quire^ and  had  not  the  means  of  inquiring,  into  secret 
and  underhand  arrangements  of  this  nature,  which  if 
permitted  to  have  validity  against  them,  might  materially 
afiect,  or  perhaps  totally  destroy  their  interests.  It 
would  therefore  be  a  cruel  injustice  to  all  those  share* 
holders,  as  well  as  to  the  railway  companies  which  had  ^ 
subsequently  entered  into  contracts  for  participating 
upon  certain  terms  in  the  benefits  of  the  Grand  Junction 
Railway,  to  allow  the  act  of  parliament  to  be  thus  de- 
feated or  altered,  in  its  essential  provisions,  by  the  pri- 
vate act  of  an  individual  before  the  Company  was  con- 
stituted. If  the  principle  were  once  admitted,  it  was 
impossible  to  say  to  what  extent  such  alterations  might 
not  be  carried. 

Independently  of  the  rights  of  the  legislature  and  the 
new  shareholders,  which  this  agreement  attempted  to 
defeat,  there  was  another  argument  founded  on  consider- 
ations of  public  policy  which  a  court  of  equity  could  not 
overlook.  Arrangements  of  this  kind,  if  once  sanctioned 
in  a  Court  of  justice,  would  furnish  a  convenient  cloak 
for  every  species  of  jobbing  and  fraud.  In  this  very 
case  it  was  obvious,  from  the  instructions  given  by  the 
trustees  to  their  committee,  that  private  and  not  public 
advantage  was  the  actuating  motive  of  the  body.  The 
committee  were  directed  to  carry  on  their  negotiations 
X  X  4  with 
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with  the  Company,  with  reference  to  a  peconiary  com- 
pensation for  the  injury   which    the    creditors  of  the 
trust  might  sustain  in  consequence  of  the  railway.  What 
was  this  but  telling  the  committee   to  sell  their  cod- 
currence,  in  other  words,  to  extort,    by   the  threat  of 
opposition,  a  sum  of  money  for  the  benefit  of  the  cre- 
ditors  of  the  trust,   as  the   price  of  their   consent  to 
what  was  a   measure  of  public    and  national  utility? 
The  committee  certainly   were   not   wanting  to  their 
duty.     Failing  in  their  primary  object,  pecuniary  com- 
pensation, (which  could  only  have  been   obtaioed  di- 
rectly by  sacrificing  the  interests  of  the  road  entrusted 
to  their  charge)  they  had  gained  the   same  object  in- 
directly;   for  they  had  entrapped   Mr.   Moss  into  an 
agreement  the  terms  of  which  were  unreasonable  and 
oppressive,  and  which  they  now  only  used  as  an  instru- 
ment for  enabling  them,  through   the  medium  of  the 
Court  of  Chancery,  to  exact  a  large  sum  as  the  price  of 
their  consenting  to  forego  its  stipulations.     The  viaduct 
in  the  course  of  construction  by  the  Company  was  thirty 
feet  wide ;  and  it  was  clear  from  the  affidavits  that  such 
a  width  was  amply  su£Scient  for  all  the  purposes  of  the 
traffic  carried  on  upon  the  road.     There  was  probably 
not  a  bridge  or  viaduct  in  the  kingdom  of  the  width  of 
fifty  feet ;  and  it  was  difficult  to  assign  a  reason  why 
the  viaduct  over  the  railway  at  Warrington  should  be 
broader  and  more  spacious  than  London  bridge.     The 
contest  too,  it  was  to  be  observed,  lay  not  between  in- 
dividuals, but  between  corporate  bodies;  and  so  long  as 
the  rights  of  the  public,  who  were  alike  interested  in  the 
road  and  the  railway,  were  fully  protected  and  secured, 
it  signified  little  what  were  the   rival  claims  o(  the 
contending  parties ;  and  the  Court,  in  dealing  with  the 
question,  as  in  other  cases  between  contending  corpora- 
tions, would  not  fail  to  give  this  circumstance  its  due 

weight* 
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Mr.  Wigram  and  Mr,  Walker,  in  support  of  thq  in- 
junction, submitted  that  the  agreement  of  the  18th  of 
April  1833,  confirmed  as  it  had  been  by  the  trustees^ 
and  that  confirmation  immediately  communicated  to  the 
solicitors  of  Moss  and  of  the  Company,  constituted  a 
complete  and  final  agreement,  from  which  neither  he  nor 
the  Company  was  afterwards  at  liberty  to  withdraw. 
The  Company  had  received  the  whole  advantage  which 
that  agreement  was  intended  or  able  to  give  to  them ; 
the  arrangement  had  relieved  them  from  the  necessity 
of  entering  into  a  doubtful  and  expensive  contest  wiih 
the  road  trustees  in  parliament,  and  the  funds  of  the 
Company   had   of  course   been    proportionably   bene- 
fited.    There  could  be   no  doubt,   and   the  contrary 
indeed  was  not  suggested  in  the  affidavits,  that  Moss, 
when  he  executed  the  agreement,  was  acting  on  behalf 
of  the  proposed  Company,  and  meant  that  the  Com- 
pany, of  which  he  has  been  all  along  a  leading  member, 
and  of  which,   after  its  incorporation,   he   became  a 
director,    should    take   upon    itself  the  responsibility 
thereby  created.     The  case  of   The  Vauxhall  Bridge 
Company  v.  Earl  Spencer  (a),  instead  of  being,  as  had 
been  represented,  an  authority  against  the  present  suit, 
was  in  truth  a  strong  authority  in  its  favour ;  for  Lord 
Eldon  had  there  distinctly  held  that  bonds  given  to  a 
company,  as  the  consideration  for  that  company's  with- 
drawing opposition  to  a  bill  which  the  obligors  were  so^ 
liciting  in  parliament,    were  legal  securities,  and  that 
this  Court  would  therefore  recognise,  and,  if  necessary, 
would  enforce  them.     Lord  Eldon  was  not  called  upon 
in  that  case,  to  decide  that  the  contracts  of  individual 
shareholders,  entered  into  on  behalf  of  the  proposed 
company  before  it  was  constituted,  and  of  which  the 
company,   when  constituted,  reaped  the  full  benefit, 
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would  be  binding  upon  the  corporate  body;  but  tbe 
whole  of  his  Lordship's  reasoning  strongly  supported 
the  affirmative  of  that  proposition.  The  consideiatioas 
of  public  policy,  so  much  relied  upon  in  the  present  case^ 
had  been  all  discussed  there ;  and  his  Lordship  expressed 
a  clear  opinion  that  they  did  not,  in  the  absence  of  pod- 
tive  fraud,  of  which  there  was  now  no  pretence^  funiish 
any  ground  why  the  Court  should  refuse  its  assistance 
to  enforce  agreements  of  this  description.  The  equity 
of  the  present  bill  was  the  common  and  well  established 
equity,  so  often  asserted  in  the  case  of  wills  and  mar- 
riage settlements,  according  to  which  a  party,  who  opoa 
certain  terms  procured  the  omission  or  suppression  of  a 
particular  clause  in  an  instrument,  for  his  own  advantage, 
was  compellable  specifically  to  perform  his  part  of  the 
contract,  in  other  words,  to  pay  the  price  by  which 
that  omission  was  purchased.  It  was  not  correct 
to  say  that  the  trustees  here  were  acting  merely  in  a 
corporate  capacity ;  they  sued  also  on  behalf  of  the  cre- 
ditors of  the  trust,  who  had  a  large  and  permanent  in- 
terest in  the  tolls  levied  upon  the  roads,  and  it  was  the 
duty  of  the  trustees  to  take  effectual  steps  to  protect 
the  interests  of  the  creditors,  as  well  as  to  guard  the 
rights  of  the  public,  who  were  materially  Interested  in 
the  good  state  and  condition  of  tbe  roads.  It  was 
easy  to  say  that  the  width  of  the  viaduct,  for  which  the 
agreement  stipulated,  was  greater  than  was  necessaiy; 
but  of  that  the  road  trustees  and  the  agent  of  the  Com- 
pany (for  Mr.  Moss  was  their  recognised  agent)  were 
the  best  judges.  The  insinuation,  that  the  PIainti£& 
had  an  indirect  object  in  seeking  to  enforce  the  stipula- 
tions strictly,  was  purely  gratuitous,  being  utterly  unsup- 
ported by  anything  that  appeared  on  the  affidavits. 


Mr.  Jacobf  in  reply. 


The 
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The  LoBD  Chancellor  said,  that  as  the  contest  here 
was  between  two  public  bodies*  it  was  not  impossibley 
and  it  was  extremely  desirable,  that  they  might  come  to 
some  arrangement  which  would  relieve  him  from  the 
necessity  of  deciding  between  them  upon  the  question  of 
right.  He  should  therefore  postpone  his  judgment  for 
the  purpose  of  affording  to  both  parties  an  oppor- 
tunity of  entering  into  negotiations,  with  a  view  to  a 
compromise. 
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The  cause  accordingly  stood  over  during  the  long 
vacation ;  but  the  parties  were  unable  to  come  to  any 
arrangement ;  and  judgment  was  now  delivered  by 


If  OP*  5« 


The  Lord  Chancellor. 

This  was  an  application  to  dissolve  an  injunction 
granted  by  the  Vice-Chancellor,  restraining  the  Grand 
Junction  Railway  Company  from  making  a  bridge  or 
viaduct  to  carry  the  road  of  which  the  Plaintiffs  are 
trustees,  over  the  railway,  of  less  width  than  the  other 
parts  of  the  road,  which  at  that  place  is  fifty  feet  wide. 
Under  the  Railway  Act  a  width  of  no  more  than 
fifteen  feet  is  required.  The  Defendants  propose  to 
make  the  bridge  thirty  feet  wide,  but  the  Plaintiffs  con- 
tend that  the  Railway  Company  are  bound  to  make  it 
fifty  feet  wide ;  and  the  Plaintiffs  support  their  case  by 
shewing  that  whilst  the  Railway  bill  was  still  before  Par- 
liament, the  parties  who  were  soliciting  the  Bill  agreed 
with  the  Plaintt£&,  that  the  proposed  bridge  or  viaduct 
should  be  fifty  feet  wide,  and  by  so  doing,  induced  the 
Plaintiffs,  the  trustees  of  the  road,  to  permit  the  bill  to 
pass  without  opposition. 


It  appears  from  the  affidavits,  that  the  Plaintifis, 
Edwards^  Case^  Breiherton^  and  Clare^  were  appointed  a 
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committee  oFthe  trustees,  to  negotiate  and  conclude  an 
arrangement  with  the  projectors  of  the  Railway  Company 
upon  this  subject.  Moss  and  Lawrence^  two  of  the 
directors  of  the  Company,  had  the  principal  management 
of  their  affairs,  and  Messrs.  PriU^  Clay^  and  Smifi  were 
their  solicitors.  Mr.  Raaason  was  solicitor  to  the  Plain- 
tiffs. 


On  the  19th  of  March  18S3,  the  trustees  instructed 
their  committee  to  conclude  an  arrangement,  if  possible, 
and  if  not,  to  take  measures  for  opposing  the  bill  in  par'- 
liament. 


The  affidavits  state  that,  there  being  no  prospect  of 
an  amicable  arrangement,  preparations  were  made  for 
opposing  the  bill,  and  clauses  were  prepared  which  the 
Plaintiffs  wished  to  have  introduced  into  the  bill,  and  a 
member  of  the  House  of  Lords  was  applied  to,  to  pre- 
sent their  petition  for  that  purpose.  The  affidavits  then 
state,  that  on  the  18th  of  April  1833,  a  meeting  took 
place  at  Liverpool  between  the  Plaintiff  Case  and  Mr. 
Rawson  on  behalf  of  the  trustees  of  the  road,  and  MosSy 
Lawrence,  and  Clay,  on  behalf  of  the  Railway  Company, 
tit  which  the  proper  clauses  to  be  inserted  in  the  bill  on 
behalf  of  the  road  trustees  were  discussed,  altered,  and 
finally  settled,  which  clauses  contained  a  variety  of  pro- 
visions, and  amongst  others,  one  that  the  bridge  should 
be  as  wide  as  the  road  at  that  part,  which  is  fifty  feet ; 
that  thereupon  Moss,  on  behalf  of  the  Company,  pro- 
posed, to  save  time  and  expense,  that  the  object  of  the 
trustees,  should  be  secured  by  an  agreement,  instead  of 
clauses  in  the  bill,  and  that  this  proposal  being  assented 
to,  he  wrote  and  signed  the  agreement  which  is  the  found- 
ation of  the  present  suit.  [His  Lordship  here  read  the 
words  of  the  agreement  signed  by  Mr.  Moss,  and  also 
the  memorandum  written  at  the  foot  of  it  by  Mr.  Case. 
His  Lordship  then  continued :  — 2 

The 
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The  only  material   fact   upon   which  the  aflfidflvits 
differ,  is  whether  the  trustees  of  the  road  did  adopt  the 
arrangement  so  entered  into  by  Mr.  Case.   The  affidavit 
on  their  part  states,  that  it  was  communicated  to  the 
other  members  of  the  committee,  Edwards^  Clay,  Clare^ 
and  Breiherton,  and  that,  some  difference  of  opinion 
arising  upon  it,  they  agreed  to  meet  at  Liverpool  on 
the  20th,  and  that  notice  of  their  intention  was  given  by 
Mr.  Rawson  to  Messrs.  PnV/,  C/oy,  and  Swifif  on  the 
19th  of  Aprtlj  and  a  further  communication  promised, 
as  soon  as  the  committee  should  have  made  their  de- 
termination.    That  a  meeting  was  accordingly  held  on 
the  20th,  at  which  Messrs.  Case  and  Clare  attended, 
{Edwards  and  Bretherton  having  signified  their  assent) 
when  it  was  resolved  to  adopt  the  arrangement  so  con- 
ditionally agreed  upon  by  Case  on  the  18th ;  and  that 
on  the  same  day,  Mr.  Rowson  informed  Messrs.  Pritt^ 
Clay^  and  Swift  of  this  resolution,  and  sent  to  them  a 
draft  of  covenants  to  the  effect  of  the  clauses ;  and  that 
thereupon  the  petitions  of  the  trustees  and  bondholders 
to  parliament  were  withdrawn.   That  on  the  23d  or  24>th 
of  April,  Mr.  Clay  returned  the  draft  with  some  sugges- 
tions as  to  alterations,  saying  that  he  had  sent  a  copy  to 
Mr.  Swift  and  Mr.  Moss  in  London,  and  would  inform 
Mr.  Rowson  as  soon  as  he  heard  from  them ;  but  that  no 
subsequent  answer  was  sent;  and  that  the  bill,  without  the 
clauses,  received  the  royal  assent  on  the  6th  of  May  fol- 
lowing.    That  nothing  further  passed  upon  the  subject 
until  the  month  oi  March  1836,  when  it  appeared  that  the 
Company  were  about  to  make  a  bridge  only  thirty  feet 
wide,  whereupon  Mr.  Rawson  claimed  tlie  benefit  of  the 
contract  for  fifty  feet,  and  then  this  coutest  commenced. 
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In  answer  to  this  statement,  Mr.  Moss,  who  is  chair- 
man of  the  Railway  Company,  has  made  an  affidavit, 
stating  that  on  the  19th  of  April  1833,  Mr.  Case  in- 
formed him  that  the  other  trustees  refused  to  concur  in 

the 
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*  -  '  sidered  it  as  at  an  end,  and  therefore  refused  to  look  at 

9.  the  draft  deed  offered  to  him  in  London  by  Mr.  Swi/i  ; 

Railway  that  there  was  no  agreement,  and  that  Edtoardi  letter 

Company.  ^  Sowson  would  shew  that  to  have  been  the  fact. 


Now  this  statement,  it  may  be  observed,  is  totally 
inconsistent  with  the  fact  of  the  trustees  having  agreed 
to  meet  on  the  20th,  to  consider  whether  they  should 
adopt  the  agreement,  as  well  as  with  Mr.  Rawson's  letter 
stating  that  a  meeting  on  the  20th  had  been  appointed 
for  that  purpose.  But  supposing  the  conversation  with 
Case  to  have  taken  place,  Mr.  Moss  and  Mr.  Swifi  on 
the  22d  or  23rd  of  April  received  in  London  from 
Mr.  Clay  the  draft  of  the  proposed  covenants,  with 
Mr.  CUn^s  suggested  alterations.  By  this  they  were 
at  all  events  informed  that  the  trustees,  so  far  from  con- 
sidering the  arrangement  as  abandoned,  relied  upon  its 
being  carried  into  effect,  and  would  necessarily  upon 
that  faith  abstain  from  any  opposition  to  the  bill  in 
parliament,  and  that  their  own  agent,  Mr.  CUnff  was 
acting  under  the  same  impression ;  and  yet  they  did  not 
communicate  to  tlie  trustees  their  intention  to  treat  the 
arrangement  as  abandoned,  so  as  to  give  them  an  op- 
portunity of  opposing  the  future  progress  of  the  bill, 
but  left  them  in  the  belief  that  the  interests  of  their  trust 
were  secured  by  the  agreement,  and  the  Company  were 
thus  enabled  to  carry  the  bill  without  opposition  through 
its  subsequent  stages  up  to  the  royal  assent,  which  was 
given  on  the  6th  of  May. 

Such  would  have  been  the  state  of  the  case  if  the 
statement  in  Mr.  Mosses  affidavit  had  remained  unex- 
plained; but  Mr.  Case  has,  by  his  affidavit  of  the  Uth 
of  June  last,  denied  that  he  saw  Mr.  Moss  on  the  19th  of 
April  1833^  and  says  that  what  Mr.  Moss  represents 
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as  having  passed  between  them  related  to  a  proposition 
made  on  the  lltb,  and  not  to  that  of  the  18th  of  Jprily 
and  took  place  at  another  time,  and  not  on  the  19th. 
Mr.  Bowson  has  also  made  an  affidavit  in  reply,  stating 
that,  after  the  proposal  of  the  18th  of  April,  he  used 
every  exertion  to  communicate  with  the  other  members 
of  the  committee  of  the  trustees,  and  that  the  meeting 
of  the  20th  having  been  regularly  convened,  it  was  at 
that  meeting  unanimously  agreed  to  confirm  the  pro- 
posal of  the  18th,  a  fact  of  which  he  immediately  gave 
Mr.  Ctqy  notice. 
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Under  these  circumstances  I  cannot  hesitate  to  come 
to  the  conclusion,  that  the  agreement  entered  into  by 
Mr.  Moss  on  the  18th  of  April  1833,  which  was  con- 
ditional upon  its  being  accepted  by  the .  committee  of 
the  trustees,  became  absolute  by  their  acceptance  and 
confirmation  of  it.  The  only  question,  therefore,  to  be 
considered  is,  whether  it  was  afterwards  abandoned,  or 
whether  the  Defendants,  the  Railway  Company,  can  be 
heard  to  say  that  they  are  not  to  be  affected  by  what  so 
took  place  before  the  passing  of  their  act  of  parliament. 


With  respect  to  the  abandonment,  all  these  transac- 
tions, it  is  true,  took  place  in  the  year  1833 ;  but  the  Rail- 
way Company  did  nothing  until  the  year  1836  to  rouse 
the  activity  of  the  road  trustees.  The  latter  trusting,  as 
they  well  might,  that  the  question  between  the  road  and 
the  railway  had  been  finally  settled,  and  that  whenever 
the  Railway  Company  should  be  in  a  condition  to  cross 
their  road,  the  terms  of  the  agreement  would  be  ad- 
hered to^  had  no  longer  any  thing  to  discuss  with  the 
Railway  Company ;  and  it  appears  that  they  did  insist 
upon  the  performance  of  the  contract  as  soon  as  they 
had  any  reason  to  suppose  that  the  Railway  Company 
intended  to  construct  the  bridge  or  viaduct  in  a  manner 
inconsistent  with  the  provisions  of  the  agreement 

But 
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But  then  the  Railway  Company  contend  that  theyy 
being  now  a  corporation,  are  not  bound  by  aoy  ihiiig 
which  may  have  passed,  or  by  any  contract  which  may 
have  been  entered  into  by  the  projectors  of  the  Com- 
pany, before  their  actual  incorporation. 

If  this  proposition  could  be  supported,  it  woald  be  of 
extensive  consequence  at  this   time,   when    so    much 
property  becomes  every  year  subjected  to  the  power  of 
the  many  incorporated  companies.     The  objection  rests 
upon  grounds  purely  technical  and  those  applicable  only 
to  actions  at  law.     It  is  said  that  the  Company  cannot 
be  sued  upon  this  contract,  and  that  Moss  entered  into 
a  contract,  in  his  own  name,  to  get  the  Company  whcui 
incorporated,  to  enter  into  the  proposed  contract.     It 
cannot  be  denied,  however,  that  the  act  of  Moss  was  the 
act  of  the  projectors  of  the  railway :  it  is  therefore  the 
agreement  of  the  parties  who  were  seeking  an  act  of  in- 
corporation that,  when  incorporated,  certain  things  should 
be  done  by  them.     But  the  question  is,  not  whether 
there  be  any  binding  contract  at  law,  but  whether  this 
Court  will  permit  the  Company  to  use  their  powers 
under  the  act,  in  direct  opposition  to  the  arrangement 
made  with  the  trustees  prior  to  the  act  upon  the  faith 
of  which  they  were  permitted  to  obtain  such  powers. 
If  the  Company  and  the  projectors  cannot  be  identified, 
still  it  is  clear  that  the  Company  have  succeeded  to, 
and  are  now  in  possession  of  all  that  the  projectors 
had  before;   they  are  entitled  to  all  their  rights,  and 
subject  to  all  their  liabilities.     If  any  one  had  indivi- 
dually projected  such  a  scheme,  and  in  prosecution  of 
it  had  entered  into  arrangements,  and  then  had  sold 
and  assigned  all  his  interest  in  it  to  another,  there  would 
be  no  legal  obligation  between  those  who  had  dealt  with 
the  original  projector  and  such  purchaser ;  but  in  this 
Court  it  would  be  otherwise.    So  here,  as  the  Company 
stand  in  the  place  of  the  projectors,  they  cannot  repu- 
diate 


CASES  IN  CHANCERY. 


67S 


diate  arrangements  into  which  such  projectors  had 
entered ;  they  cannot  exercise  the  powers  given  by  par- 
liament to  such  projectors,  in  their  corporate  capacity, 
and  at  the  same  time  refuse  to  comply  with  those  terms, 
upon  the  faith  of  which  all  opposition  to  their  obtaining 
such  powers  was  withheld.  The  case  of  The  East 
,  London  Water  Works  Company  y.  Bailey  (a)  was  cited 
to  prove  that,  save  in  certain  excepted  cases,  the  agent 
of  a  corporation  must,  in  order  to  bind  the  corporation, 
be  authorised  by  a  power  of  attorney ;  but  it  does  not 
therefore  follow  that  corporations  are  not  to  be  affected 
by  equities,  whether  created  by  contract  or  otherwise, 
afiecting  those  to  whose  position  they  succeed,  and  af- 
fecting rights  and  property  over  which  they  claim  to  exer- 
cise control.  What  right  have  the  Company  to  meddle 
with  the  road  at  all  ?  The  powers  under  the  act  give 
them  the  right ;  but  before  that  right  was  so  conferred, 
it  had  been  agreed  that  the  right  should  only  be  used  in  a 
particular  manner.  Can  the  Company  exercise  the  right 
without  regard  to  such  an  agreement  ?  I  am  clearly  of 
opinion  that  they  cannot ;  and  having  before  expressed 
my  opinion  that  the  contract  is  sufficiendy  proved,  it 
follows  that  the  injunction  granted  by  the  Vice-Chan- 
cellor  is  in  my  opinion  proper,  and  that  this  motion  to 
dissolve  it  must  be  refused  witli  costs. 


1886. 
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The  case  of  The  Vauxhtdl  Bridge  Company  v.  Earl 
Spencer  {b)  was  cited  for  the  trustees ;  and  it  certainly  is 
a  strong  authority  in  favour  of  their  claim ;  Lord  Eldon 
having  in  that  case  expressed  an  opinion,  that  the  with- 
drawing opposition  to  a  bill  in  parliament  might  be  a 
good  consideration  for  a  contract,  and  having  recognised 
the  right  of  an  incorporated  company  to  connect  itself 
with  a  contract  made  by  the  projectors  of  the  company, 

before 


(a)4  J^.SSS. 

Vol.  I. 


Yy 


{h)  2Mad,356,Jae.M. 
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before  the  act  of  incorporation.  On  the  other  band 
Dance  Y.  Girdler  {a)  was  cited  for  the  Railway  CompaDj; 
bat  that  was  an  attempt  to  make  a  surety  liable  beyond 
his  contract ;  and  Sir  James  Mansfield,  in  his  jadgmeot 
in  that  case,  relied  much  upon  the  want  of  identity  be- 
tween the  society  with  whom  the  contract  was  made  and 
the  corporation ;  and  the  question  there  was  as  to  a 
legal  liability,  not  as  to  an  equitable  right. 

It  was  contended  for  the  Railway  Company  that,  to 
enforce  this  equity  would  be  unjust  towards  the  share- 
holders of  the  Company  who  had  no  notice  of  the 
arrangement  To  this  two  obvious  answers  may  be 
made;  first,  that  the  Court  cannot  recognise  any  party 
interested  in  the  corporation,  but  must  look  to  the  rights 
and  liabilities  of  the  corporation  itself;  and,  seoondly, 
that  there  is  nothing  in  the  effect  of  the  injunction  In- 
consistent with  the  provisions  of  the  act;  for  although 
the  act  provides  that  bridges  shall  not  be  less  than  fifteen 
feet  in  width,  it  does  not  provide  that  they  shall  not  be 
made  wider.  The  company  might  under  this  act  clearly 
agree  that  this  or  any  other  bridge  should  be  fifty  feet  wide. 

It  cannot  be  necessary  to  observe  upon  the  allied 
admission  of  Mr.  Clare  that  there  was  no  agreement. 
Mr.  Clare  could  not  release  or  destroy  the  agreement 
if  it  in  fiict  existed ;  and  he  explains  the  circumstance 
by  shewing  that  he  was  under  a  mistake.  Neither  can 
it  be  of  any  importance  that  Mr.  Edwards  on  the  I9th 
of  AprU  was  not  prepared  to  agree  to  the  proposal. 
That  gendeman  did  agree  that  a  meeting  of  tbe  tmsiees 
should  be  had  for  the  purpose  of  coming  to  a  decision; 
and  although  he  did  not  attend  that  meeting,  he  did 
not,  and  could  not,  dispute  the  power  of  those  pi-esent 
to  come  to  a  final  decision;  and  he  by  his  affidavit  states, 
that  he  did  himself  assent  to  the  proposed  arrangemeo^ 

(a)  1  Boi.  4  PtdL  N.  R  34. 
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BIGGS  V.  TERRY. 


Jfli^ao. 


nPHIS  was  the  petition  of  an  infant  ward  of  court,  of  Order  made 

the  age  of  eighteen  yearsi  praybg  that  he  might  be  Jj^^f  court 
permitted    to  go  abroad  for  three  weeks,  in  company  might  be  at 
with  a  gentleman  named  in  the  petition,  for  the  pur-  ah^  fo,^ 
pose  of  seeing  his   father,   who   resided   at  Boulogne,  short  period, 
and  that  the  sum  of  SOL  might  be  ordered  to  be  paid  f^^^^  ^^ 

to  the  petitioner  or  his  companion  for  the  expenses  satisfactory 

-.  .     .  security  being 

of  the  journey,  given  that  he 

would  be  re- 
Mr.  Wakefield^  in  support  of  the  application,  referred  f^V*^  ^  ^ 
to  the  affidavits,  from  which  it  appeared  that  the  infant  within  a 
had  not  seen  his  father  for  a  considerable  time ;  that  ^^""^  **■■«• 
the  father  was  then  suffering  under  a  dangerous  malady, 
from  which  he  was  not  likely  to  recover,  and  that  he 
was  consequently  unable  to  come  to  this  country  to  see 
his  son.    A  friend  of  the  petitioner's  family,  who,  it  was 
proposed,    should  accompany  the   petitioner  on    the 
journey,  was  prepared  to  give  reasonable  security  that 
the  infant  should  return  to  England  within  any  period 
which  the  Court  might  limit. 

Mr.  JVigram,  on  behalf  of  the  trustees  of  the  infiint's 
property,  opposed  the  application,  and  stated  that  the 
Plaintiff's  father  was  in  insolvent  circumstances,  and 
while  he  remained  in  England  had  been  repeatedly 
arrested,  so  that  other  reasons  might  probably  be  sug* 
gested,  as  well  as  the  state  of  his  health,  why  he  was 
unable  to  come  and  see  his  son  at  home.  The  whole 
property  of  the  infant  had  come  to  him  from  his  ma- 
ternal relatives. 

7%«  Lord  Chanceixob  made  the  order :  Mr*  HodgeSf 

the  gentleman  by  whom  the  infant  was  to  be  accom- 

Y  y  2  paniedy 
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panied,  giving  securi^  to  the  satisfaction  of  the  Master, 
that  the  infant  should  be  brought  home  within  three 
weeks ;  the  trustees  to  be  at  liberty  to  retain  the  reft^ 
sonable  expenses  of  the  infant's  journey  in  their  ac- 
counts. 


In  the  Matter  of  the  LORDS  of  the  TREASURY. 


Jamuury4. 
Before  LordM 
Commiisionen 

PfPTS  and 

BOSAMQUET. 

By  an  act  of 

parliament 

TkeLotuioH 

DockCompany  question  turned,  are  stated  in  Mr.  Simon^  Report  of 

powered  to       ^^  ^^^  ^^  ^^^  hearing  in  the  Court  below,  {a) 
purchase  lands 
tor  the  pur- 
poses of  the 
acty  and  in 
certain  cases 
the  purchase 
monies  were 
to  be  rein- 
vested in  the 
purchase  of 
other  lands, 
and  the  ex- 
penses of  the 
reinvestment 
were  to  be 

Slid  by  the 
ock  Com- 
pany.   In  a 

subsequent  part  of  the  same  act  the  Lords  of  the  Treasury  were  empowered  to 
purchase  certain  quays  within  a  limited  time;  but  no  express  directions  were  given 
as  to  .the  reinvestment  of  the  purchase  monies,  or  as  to  the  payment  of  the  ex- 
penses. By  a  subsequent  act,  not  relating  to  The  Dock  Company^  the  time  given 
to  the  Lords  of  the  Treasury  for  purchasing  the  quays  was  extended,  and  ic  was 
enacted,  that  all  the  powers,  provisions,  regulations,  directions,  clauses,  matters, 
and  things  in  the  former  act  should  extend  to  the  subseouent  act: 

Held,  on  appeal  (affirming  the  decision  of  the  Vice-Chancellor}  that  the  clauses 
in  the  former  act,  as  to  the  reinvesting  of  purchase  monies  and  the  payment  of  the 
expenses  of  such  re-investment,  were  applicable,  mtUatis  mtUmulit,to  the  subseqaent 
act. 


Ex  parte  the  FISHMONGERS'  Company. 

nnHE  facts  of  this  case  and  the  material  sections  of 
the   several   acts   of  parliament,  upon  which  the 


The  Vice-Chancellor  having  decided  that,  upon  the 
true  construction  of  those  acts  of  parliament,  the  Fish- 
mongers' Company  were  entitled  to  be  reimbursed 
their  reasonable  expenses  of  re*investing  the  purchase 
monies  received  from  a  sale  of  part  of  their  corporate 
property  made  to  the  Lords  of  the  Treasury,  under  the 
provisions  of  the  43  G.  3.  c,  194.,  the  Lords  of  the 
Treasury  appealed  against  His  Honor's  decision. 

The 

(a)  7  Sim.  1 54, 
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The  case  was  argued,  before  Lords  Commissioners        ^8S6. 
Pept/s  and  Bosanquet,  by  the  SoUcitor^General  and  Mr.  jn  the  Matter 
Wray,  for  the  Lords  of  the  Treasury;  by  Mr.  Knight  of 

and  Mr.  John  Romilly^  for  the  Fishmongers'  Company ;  thcTaEAsuBT. 
and  by  Mr.  Wakefield  and  Mr.  G.  Richards  for  the 
Cordwainers'  Company,  in  whose  favour  the  Vice- 
Chancellor  had  made  a  similar  decision,  and  who  had 
agreed  to  be  bound  by  the  order  to  be  made  upon'  this 
appeal. 

Lord  Commissioner  Pepys  delivered  the  judgment  of 
the  Court. 

The  question  in  this  case  is,  whether  the  43d  section 
of  the  39  and  40  G.  S.  c.  47.,  which  in  its  terms  applies 
to  purchases  to  be  made  by  the  London  Dock  Company, 
under  the  provisions  of  that  act,  does  or  does  not  apply 
to  purchases  in  a  subsequent  part  of  the  act  directed 
and  authorized  to  be  made  by  the  Lords  of  the  Treasury. 
The  question  however,  as  it  now  comes  before  us,  is  not 
confined  to  the  39  and  40  G.  3.,  but  extends  also  to  the 
43  G.  3.  c.  124.;  for  in  putting  a  construction  upon  the 
powers  conferred  by  that  latter  act,  taken  in  connection 
with  the  powers  given  by  the  39  and  40  G.  3.  to  which 
act  it  expressly  refers,  the  provisions  of  the  43  G.  3. 
are  very  material  to  be  considered.  There  was  also  a 
prior  act  of  parliament,  the  39  G.  3.  c.  69.,  The  West 
India  Dock  Acty  which  for  certain  purposes  is  referred 
to  and  incorporated  in  those  acts,  but  to  the  particular 
provisions  of  which  it  is  not  now  important  to  advert. 

The  39  and  40  G.  3.,  which  is  the  London  Dock  Acty 
authorizes  the  company  named  in  that  act  to  pur- 
chase certain  premises,  for  the  purpose  of  carrying  into 
effect  the  object  of  the  act.  Now  it  is  very  important  > 
to  trace  the  directions  contained  in  that  act,  from  the 
Y  y  3  point 
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18S6.       point  where  it  begins  to  give  authority  to  make  the  pur- 
Intbc  Matter  ^^^^  ^°^  provide  the  means  by  which  those  purchases 
of  are  to  be  carried  into  effect.    The  31st  section  authorizes 

tfaeTtKAsusT.  ^^^  London  Dock  Company,  —  the  Lords  of  the  Trea- 
sury are  not  introduced  at  all  in  this  part  of  the  act,  — 
to  purchase,  if  they  will  enter  into  contracts  for  that  pur- 
pose. The  SSd  section  authorizes  corporations,  and  per** 
sons  having  limited  interests,  to  sell.  The  34th  contains 
the  usual  provision,  in  the  event  of  parties  refusing  to 
treat,  for  summoning  a  jury,  who  are  by  their  verdict  to 
ascertain  the  value  of  the  premises;  in  this  respect 
differing  from  the  provision  in  another  section,  more 
particularly  to  be  adverted  to  hereafter,  under  which  the 
jury  are  to  calculate  the  value  of  the  good-will  and  im- 
provements, as  well  as  any  injury  or  damage  that  may 
affect  any  person,  either  as  owner,  lessee^  or  occupier. 
The  S6th  section  directs  that  if  the  title  is  not  clear,  or 
the  owner  is  not  known,  the  money  shall  be  paid  into 
court;  and  the  S7th  provides  that,  on  such  payment,  the 
title  and  interest  shall  vest  in  the  purchaser.  The  d9th 
section  regulates  the  payment  of  the  money  into  court, 
and  the  mode  of  investment;  and  it  directs  that  the 
money  awarded  to  corporations  or  persons  incapacitated 
shall  be  paid  into  court,  and  carried  to  an  account  ex 
parte  the  London  Dock  Act,  to  be  re-invested  in  land. 
That  applies  to  cases  where  the  amount  exceeds  200/. 
The  40th  section  applies  to  cases  where  the  sum  exceeds 
20/.,  and  is  bnder  200/.;  and  the  41st,  to  cases  where  it 
is  under  20/.  The  42d  section  provides  that  in  the 
event  of  there  being  a  doubtful  tide,  the  possession  shall 
be  so  far  evidence  of  title  as  to  authorize  the  party  in 
possession  to  receive  the  interest  arising  from  the  pur- 
chase money  paid  in,  until  some  other  title  appears. 

These  several  clauses  having  now  exhausted  all  tlie 
directions  which  were  thought  essential  to  be  introduced 

for 
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for  the  purpose  of  enabling  the  company  to  purchase,        18S6. 
the  forty-third  section  then  follows,  by  way  of  proviso,  jj^^'j^   ' 
upon  all  those  previous  sections.   It  is  in  these  words ;  —  of 

**  Provided  that  where  by  reason  of  any  disability  or  tiMTaaAsuar. 
incapacity  of  the  person  or  persons,  or  corporation  en- 
titled to  any  lands,  tenements,  or  hereditaments,  to  be 
purchased  undar  the  authority  of  this  act,  the  purchase 
money  for  the  same  shall  be  required  to  be  paid  into 
the  Court  of  Chancery,  and  to  be  applied  in  the  pur- 
chase of  other  lands,  tenements,  or  hereditaments,  to  be 
settled  to  the  like  uses,  in  pursuance  of  this  act,  it  shall 
be  lawful  for  the  Court  of  Chancery  to  order  the  ex- 
penses of  all  purchases  from  time  to  time  to  be  made  in 
pursuance  of  this  act,  or  so  much  of  such  expenses  as 
the  Court  shall  deem  reasonable,  to  be  paid  by  the  said 
Dock  Company,  who  shall  from  time  to  time  pay  such 
sums  of  money  for  such  purposes  as  the  Court  shall 
direct*' 

Now,  —  stopping  for  a  moment  to  consider  the  object 
all  these  several  enactments,  which  though  divided  into 
difierent  sections  constitute  but  one  provision,  enabling 
the  dock  company  to  take. from  the  proprietors  that 
which  the  company  might  require,  for  the  purpose  of 
their  works, — ^the  provision  is  that,  to  whomsoever  it  may 
belong,  whether  to  a  corporation,  whether  to  a  person 
having  a  limited  interest,  or  to  any  other  person,  and 
whether  ascertained  by  contract,  or  by  the  verdict  of  a 
jury,  the  money  shall  be  paid  into  court,  and  in  the  event 
of  its  being  so  settled,  or  of  its  belonging  to  such  a  descrip- 
tion of  body  as  to  require  re-investment,  then  as  a  proviso 
connected  with  this  enactment,  and  as  a  condition  upon 
which  the  company  were  authorized  and  enabled  to  take 
from  the  owners  such  land  as  they  might  want,  it  is  sti- 
pulated that  they  shall  only  do  so  on  the  terms  of 
payhig  to  the  parties  to  whom  the  property  belongs  the 
Y  y  4  expense 
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18S6.       expense  which  such  parties  may  be  put  to  in  re-investing 

I  \h  Matter  ^®  ^""^^  ^°  '^®  ®*°^®  manner.  Whether  that  has  been 
of  a  usual  proviso  in  prior  acts  of  parliament  'is  not  very 

^eXuAsraT.  ni*te"*^  •  ^^  ^^  ^^^  justice  of  the  case ;  fpr  it  would  be 
roost  unjust  to  take  property  from  those,  who  by  their 
constitution  as  corporations,  or  by  the  trusts  under 
which  the  property  was  held,  would  be  bound  to  re- 
invest the  proceeds  in  land,  and  to  give  them  the  value 
of  their  property  only,  leaving  them  to  bear  the  expense 
of  the  re-investment. 

I  do  not  forget  the  argument  which  was  urged,  as  to 
the  possibility  of  this  being  reached  by  the  damages  to 
be  assessed  by  the  jury.  It  can  hardly  be  supposed, 
(although  that  might  be,  and,  no  doubt,  was  a  common 
topic  of  address  to  the  jury),  tiiat  the  legislature  should 
have  meant  to  leave  the  parties  to  so  very  precarious  a 
chance  of  indemnity  as  would  thus  be  afforded;  that 
the  jury  should  be  called  upon,  without  having  the 
slightest  means  of  estimating  the  expense  of  re-invest- 
ment, to  include  in  their  verdict,  prospectively  and  by 
guess,  the  costs  which  the  vendor  might  be  eventually 
exposed  to  on  that  account. 

The  next  clause  which  is  material  is  the  110th.  That 
section  provides  that  the  Lords  of  the  Treasury  shall 
within  two  years  have  power  to  purchase  the  Legal  Quays, 
and  for  that  purpose  shall  have  the  requisite  authority  to. 
contract ;  and  in  case  of  a  difference,  the  price  was  to  be 
settled  by  a  jury,  to  be  summoned  as  directed  with  respect 
to  the  purchases  to  be  made  by  the  London  Dock  Com- 
pany, and  such  jury,  in  assessing  the  price  to  be  paid, 
were  to  consider  the  goodwill  and  improvements,  and 
any  injury  or  damage  that  might  affect  any  person, 
either  as  owner,  lessee,  or  occupier  {  and  the  Lords  of 
the  Treasury  were  to  pay  for  the  purchases  out  of  the 

consolidated 
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consolidated  fiind.     The  llltb  section  incorporiites  the        18S6. 
commissioners  of  compensation   appointed   under  the  -J-^ 

S9th  6.  8.  c.  6d«  and  gives  them  power  to  act  under  the  of  ! 

provisions  of  this  act;  and  then,  by  the  121st  section,  ^^^^^^^ 
the  Lords  of  the  Treasury  are  directed,  in  an  event  which 
is  provided  for,  of  there  being  a  reference  to  arbitration, 
to  pay  the  expenses  of  such  arbitration ;  and  it  is  en- 
acted by  the  122d  section,  that  whatever  monies  the 
Lords  of  the  Treasury  shall  expend  for  those  purchases 
in  pursuance  of  the  provisions  qf  the.  act,  shall  be  repaid 
to  them  out  of  the  dues  to  be  received  under  the  pro- 
visions of  the  act 

Now  (confining  myself  for  the  moment  to  the  39 
and  40  G.  3.)f  the  1 10th  section  is  certainly  a  clause 
which  by  no  possibili^  could  have  operated  by  itself. 
It  contains  no  part  of  the  machinery  which  was  found 
necessary  in  this  very  act  to  enable  the  London  Dock 
Company  to  purchase,  and  which  obviously  is  essen- 
tially necessary  to  carry  any  provision  of  this  kind 
into  efiect.  It  merely  authorizes  the  Lords  of  the  Trea- 
sury to  contract,  and,  in  the  event  of  a  difference, 
to  summon  a  jury,  in  the  same  manner  as  was  pro- 
vided with  respect  to  the  purchases  to  be  made. by  the 
London  Dock  Company ;  and  then  it  directs  the  mode 
of  estimating  the  goodwill  and  improvements,  in  the  way 
I  have  stated,  and  there  it  leaves  the  matter.  There  is 
no  power  to  corporations  to  sell ;  there  is  no  power  to 
persons  having  limited  interests  to  con'tract  with  others  ; 
there  are  none  of  those  detailed  provisions,  which  are 
to  be  found  in  the  previous  parts  of  the  act,  whereby 
authority  is  given  to  the  London  Dock  Company  to  pur- 
chase for  their  purposes. 

It  is  unnecessary,  however,  to  give  any  opinion  as  # 

to  what  would  be  the  construction  of  this  act  if  it  stood 
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18S6.       simply  by  itself;  although  I  think  it  would  have  been 
I    h  ^Matter  ®*^®"*®'y  diflBcult,  even  in  that  case,  to  exclude  per- 
of  sons,  who  are  compelled  to  part  with  their  properQr, 

JI^Yo*^^  from  the  benefit  of  the  provisions  of  the  iSd  clause.  It 
would  be  extremely  difficult  to  say,  that  the  110th  sec- 
tion, as  it  must  necessarily  be  construed,  and  as  it  has 
been  construed,  incorporates  within  itself  all  the  de- 
tailed provisions  of  the  clauses,  from  the  dlstto  die  iSd, 
by  which  powers  are  given  against  the  owners  of  estates, 
but  omits  the  provisions  and  conditions  connected  with 
those  powers,  which  were  to  operate  for  the  benefit  of 
such  owners.  Nothing  undoubtedly  could  be  more 
unjust  and  improbable,  than  that  the  framers  of  the  act 
should  have  intended  to  incorporate  in  it  all  the  pro- 
visions against  the  owners,  and  to  leave  out  the  only  pro- 
vision in  their  favour.  But  it  is  not  necessary  to  give  a 
decided  opinion  upon  that  point,  because  we  are  of 
opinion  that  the  subsequent  act  removes  all  real  doubt 
upon  the  subject 

The  Legal  Quays  were  not  purchased  within  the  two 
years  limited  by  the  S9  &  40  G.  S.  It  became  neces- 
sary, therefore,  as  it  was  found  expedient  to  purchase 
the  quays,  that  additional  powers  should  be  obtained 
by  the  Lords  of  the  Treasury,  and  accordingly  the  act 
of  the  43  G.  3.  c.  124.  was  passed.  That  act,  after 
reciting  the  two  prior  acts,  the  39  G.  3.  and  the 
39  &  40  G.  3.,  begins  by  authorising  an  advance  of 
money  to  the  city  of  London  towards  the  completion 
of  the  works,  and  it  imposes  additional  tolls  for  the 
purpose  of  repaying  that  advance.  It  then  proceeds, 
by  the  eighth  section,  to  authorise  and  require  the  Lords 
of  the  Treasury  to  purchase  the  Legal  Quays  within 
three  years ;  and  for  that  purpose  all  the  powers,  autho- 
rities, provisions,  regulations,  directions,  clauses,  penal- 
ties, forfeitures,  matters,  and  things  in  the  said  recited 

act 
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act  of  the  39  &  40  G.  S.  contained,  relating  to  any  such       18S6. 
legal  quays,  warehouses,  buildings,  or  other  works,  or  i^^^g^^^ 
the  purchasing  thereof,  or  in  the  said  recited  acts  of  the  of 

59  G.  S.  and  the  S9  &  40  6.  S.  contained,  authorising  ^Ta^fm[ 
and  empowering  bodies  politic,  corporate,  or  collegiate, 
or  corporations  aggregate  or  sole,  tenants  for  life  or  in 
tail,  or  other  persons  having  qualified  or  partial  estates 
or  interests,  or  husbands,  feme  coverts,  guardians, 
trustees  and  fieofiees  in  trust  for  charities  or  other 
purposes,  committees,  executors,  or  administrators,  or 
any  other  persons  whatever  under  any  incapacities, 
or  inabilities,  on  behalf  of  themselves  or  others,  to 
treat,  and  to  compel  any  such  corporation  or  persons 
to  treat  and  agree  for  the  sale  of  any  houses,  buildings, 
lands,  tenements,  or  premises,  or  in  any  wise  relating 
thereto,  or  for  ascertaining  the  value  of  any  such 
premises,  in  case  of  any  refusal  or  inability  to  treat, 
or  for  completing  any  such  purchases,  or  obtaining 
possession  of  any  such  premises,  or  any  other  matter 
or  thing  relating  thereto^  shall,  as  far  as  the  same  are 
applicable  or  can  be  applied,  extend  and  be  construed 
to  extend  to  this  present  act,  and  shall  operate  and 
be  in  force  in  respect  of  this  act,  and  the  purposes  of 
enabling  the  Lords  of  the  Treasury  to  complete  the 
purchase  of  the  said  Legal  Quays  and  warehouses,  build- 
ings, or  works  aforesaid,  or  any  dwelling  houses,  ware* 
houses,  buildings,  or  other  premises  adjoining  thereto, 
as  fully  and  effectually,  to  all  intents  and  purposes,  as  if 
the  same  powers,  authorities,  provisions,  regulations, 
directions,  clauses,  penalties,  forfeitures,  matters,  and 
things,  were  particularly  repeated,  and  re-enacted  in 
the  body  of  this  act. 

The  tenth  section  also,  is  not  undeserving  of  at- 
tention; for  it  is  thereby  provided,  that  all  sums  of 
money  to  be  paid  for  the  Legal  Quays,  shall  be  paid 

within 
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1856.       withiD  six  mondis  after  the  same  shall  have  been  agreed 
In  tbe  Bfattcr  "P®°»  ^  ascertained  by  the  verdict  of  a  jury,  pursoanC 
of  to  the  provisions  of  the  39  &  40  G.  S.     Of  the  latitude 

tbeTftxr!»Y.  ^^  ^®  enactment  contained  in  the  eighth  section, 
there  can  be  no  doubt,  incorporating  as  it  does 
.  within  itself  all  the  provisions  in  the  prior  acts,  not 
merely  those  of  the  110th  section,  but  every  thing  which 
in  the  prior  acts  was  necessary  to  enable  the  Lords 
of  the  Treasury  within  two  years  to  purchase  the 
Jjegal  Quays,  and  every  thing  relating  to  sales  by  cor- 
porations, and  persons  having  limited  interests,  and  per- 
sons  under  incapacity,  or  holding  property  in  trust;  in 
short,  every  thing  in  any  wise  relating  thereto,  and 
every  thing  necessary  for  completing  the  purchases,  or 
any  other  matter  or  thing  relating  thereto. 

We  must  then  look  back  to  the  39  &  40  6.  3.  in  order 
to  see  what  are  the  provisions  which  are  contained  in 
that  act,  for  the  purpose  of  carrying  those  several  objects 
into  effect.  Beginning  once  more  at  the  thirty-first  sec- 
tion, we  must  necessarily  run  through  the  whole  series 
of  consecutive  sections,  —  the  thirty-second,  the  thirty- 
third  (which  alone  gives  authority  to  corporations  to 
sell  their  corporate  property  for  this  purpose),  the  thirty- 
fourth,  thirty-fifth,  thirty-sixth,  thirty-seventh,  thirty- 
ninth,  fortieth,  forty-first,  and  forty-second,  all  of  which 
in  fact  constitute  the  machinery  by  which  these  pur- 
chases are  to  be  made,  and  by  which  the  interests  of  the 
parties,  who  may  be  concerned  in  the  property  to  be 
sold,  are  to  be  realized  and  secured. 

The  argument  of  the  appellants  would  be,  that  all 
these  clauses  are  incorporated,  and  are  to  be  considered 
as  repeated  and  re-enacted  in  the  eighth  section  of 
the  43  G.  3. ;  but  tha^  although  these  clauses  are  to 
be  considered  as  re-enacted,  you  are  to  stop  short  of 

the 
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the  proviso;  in  other  words,  that  every  thing  agmnst        1836. 
the  owner  shall  be  taken  as  re-enacted,  but  that  the  j  \  'j|^" ' 
condition,  on  which   alone  the  powers  given   by  the  of 

S9th  and, 40th  G.S.  are  granted,  shall  be  taken  as  JeTwAWBY. 
omitted.  No  doubt  the  acts  are  inaccurately  drawn, 
and  they  must  receive  great  latitude  of  construction 
to  make  them  operate  at  ail ;  but  as  they  have  received 
that  latitude  of  construction  for  the  purpose  of  enabling 
the  Lords  of  the  Treasury  to  purchase  these  Legal 
Quays,  it  is  impossible  to  stop  short  of  the  same  measure 
of  latitude  when  we  come  to  consider  the  proviso  intro- 
duced for  the  benefit  of  those  whose  property  is  forcibly 
taken  away  from  them  under  the  provisions  of  the  act. 

We  are  therefore  of  opinion,  that  the  provisions  con- 
tained« in  the  forty-tliird  section  of  the  39  &  40  G.3. 
c.  47.  are  re-enacted  and  made  applicable  to  the  43  G.  3. 
c.  124.,  and  that  the  decision  of  the  Vice-Chancellor  is 
correct. 


STOREY  V.  Lord  JOHN  GEORGE  LENNOX.        Nov.is. 

nr^HE  facts  of  this  case  have  already  been  reported  at  UpoD  a  bill 

^    page  525,  supra.  f-jJ^-J 

defence  to  an 

A  motion  was  now  made  on  behalf  of  the  Defendant,  |I^'*ordcr  hav- 

that  the  execution  of  the  order  for  the  production  of  the  iog  l>een  made 

,  for  the  pro- 

documents  duction  of 
documents  in 
the  hands  of  the  Defendant,  the  execution  of  the  order  was  stayed,  pending  an  appeal 
to  the  House  of  Lords;  upon  the  ground  that,  not  only  would  the  execution  or  the 
order  render  the  appeal  useless,  but  also  that  the  e&ct  of  suspending  the  order 
would.be  to  delay  the  demand  of  the  Defendant  himself,  who  was  the  Plaintiff  at 
law.  Leave  was  given  to  the  Plaintiffi  in  equity  to  suggest  any  precaution  as  being 
necessary  to  prevent  irreparable  loss  to  them  from  the  delay;  e.  g.  such  ai  mi^t 
arise  from  death  of  witnesses  or  loss  of  documents. 
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18S6.       documents  might  be  stayed,  pending  an  appeal  to  die 

*     -     '     House  of  Lords. 
Stokbt 

V, 

Lord  ]^|.^  Swansian  and   Mr.  Loioatj  in  support  of  the 

LsNKox.      motion. 

The  immediate  production  of  the  documents  in  pur- 
suance of  the  order,  would  render  the  appeal  perfectly 
useless.  Irreparable  mischief  would  be  done,  before 
the  appeal  could  be  heard.  If  the  production  is  post- 
poned until  after  the  appeal  shall  have  been  heard,  verj 
little  delay  will  be  occasioned,  as  in  the  present  state  of 
the  business  of  the  House  of  Lords  the  appeal  can  be 
very  speedily  brought  on ;  and  the  delay,  whatever  it 
maybe,  will  be  wholly  to  the  prejudice  of  the  Defendant 
himself,  who  is  the  Plaintiff  in  the  action  at  law,  and 
who  will  of  course  undertake  to  suspend  all  proceedings 
there  in  the  meantime;  and  he  will  therefore  allow  the 
money  which  he  claims  from  the  Plaintifi  to  remain  so 
much  the  longer  in  their  hands.  An  additional  ground 
for  suspending  the  execution  of  the  order  is  that,  upon 
the  question  with  reference  to  which  it  has  been  pro- 
nounced, there  is  a  conflict  of  opinion  between  this 
Court  and  the  Court  of  Exchequer ;  for  in  a  suit  in  the 
latter  Court  for  a  similar  purpose  against  the  present 
Defendant,  and  in  which  he  has  put  in  an  answer  in  the 
very  same  terms,  the  Lord  Chief  Baron  has  decided  that 
he  ought  not  to  be  compelled  to  produce  the  documents. 
It  is  true  that  in  IValbum  v.  Ingilbi/  (a)  Lord  Brougham 
refused  with  costs  a  motion  to  stay,  during  the  pendency 
of  an  appeal,  the  execution  of  an  order  for  the  produc- 
tion of  documents :  but  that  case  was  decided,  in  a  great 
measure,  ppon  its  own  special  circumstances,  and  par- 
ticularly upon  the  ground  of  the  delay  that  had  taken 
place  in  presenting  the  appeal  \  and  three  authorities 

which 

(«}  I  Mylne  4^  Keen,  79. 
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which  might  have  been  cited  in  support  of  the  appli-        1836. 


Stokbt 


cation  seem  to  have  been  overlooked ;  namely.  Wood  v. 

Milner  (a)  Nerot  v.  Bumand  (6),  and  The  King  of  Spain 

V.  Machado(c\     In  the  cases,   too,  which  were  then  ,     ^'^ 

John  Geoeok 
cited  in  opposition  to  the  application,  the  Court  recog-      Lsmnoz. 

nised  the  discretionary  power  to  stay  proceedings  pend-  , 

ing  an  appeal,  although  in  several  of  them  a  su£Scient1y 

strong  case  for  the  exercise  of  that  discretion  was  not 

made  out.     In  Wood  v.  Milner  the  proceedings  were 

stayed  pending  the  appeal,  because  it  would  have  been 

impossible  afterwards  to  place  the  parties  in  the  same 

situation  as  that  in  which  they  were,  before  the  order 

1  was  executed :  such  is  the  case  here.     Upon  the  same 

grounds,  the  present  Lord  Chief  Baron,  upon  an  appli^ 

r^  cation  in  the  case  of  Small  v.  Atiwood^  suspended  pro- 

I  ceedings  pending  a  rehearing  {d). 

,  Mr.  Wigram  and  Mr.  Richards^  contra. 

The  circumstance  that  the  execution  of  the  order 

will  render  the  appeal  unnecessary,  is  not  of  itself  a 

reason  wliy  the  Court  should  interfere.     No  case  in 

favour  of  a  suspension  of  the  proceedings  could  be 

stronger  than  that  made  in  Walbum  v.  Ingilby.     It  was 

admitted  that  the  suit  was  wholly  fruitless,  and  could 

»  not  proceed  one  step  further;   and  that  the  PlaintifTs 

I'  could  not  want  the  documents  for  any  legitimate  pur^ 

pose:  these  points  were  urged  upon  Lord  Brougham^ 

d  but  he  refused  to  interfere.     According  to  the    old 

^  practice,  the  documents  would  have  been  set  out  in 

^  the  answer  in  hcec  verba ;  and  it  is  only  to  save  expense 

7  that  they  are  allowed  to  be  enumerated  in  a  schedule. 

One  of  the  objects  of  such  a  bill  as  this  is,  that  the 

j^  Plaintiffs  may  be    directed  to  living    persons   whom 

s  they  may  examine  as  witnesses :  those  persons  may  die 

i  before 

I  (a)  lJ.4r  W.  636.  (c)  4  Ruts.  560. 

ib)  2  Ruu.  56.  (lO  See  1  Yo.  4*  Coli,  44. 
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1836.  before  the  appeal  is  heard;  or  some  of  the  docu- 
ments may  be  lost;  and  if  either  of  those  erents 
should  happen,  the  injury  to  the  Plaintiffi  may  be 
irremediable. 

The  Lord  Chakceixor. 

When  it  is  stated  that  the  appeal  will  be  useless  if 
the  execution  of  the  order  is  not  stayed,  a  very  strong 
ground  for  staying  the  executioa  is,  no  doubt,  laid; 
but  I  do  not  think   that  such  a  reason  b  absolutely 
conclusive,   because  there  would   then  be  an  eocoa- 
ragement  to  make  applications  like  this  upon  interlo- 
cutory matters,     which   would   be   very   inconvenient 
to  the  practice  of  the  Court.    But  in  this  case  there 
is  another  circumstance,  namely,  that  the  suspension 
of  the  order  will  be  a  delay  to   the  demand  of  the 
Defendant,  who  is  Plaintiff  at  law,  although  an  injnry 
to  the  other  side  may  possibly  result  from  the  delay. 
These  two  circumstances  concurring,  induce  m^  under 
the  particular  circumstances  of  the  case,  to  stay  the 
execution  of  the  order,  pending  the  appeal.    If  ^^* 
WigranCs  clients  suggest  any  precaution  as  being  ne- 
cessary to   prevent  irreparable  loss    to   them,  I  ^^ 
make  that  precaution  a  condition  of  the  order. 

All  proceedings  in  the  action  must  be  stayed,  ana 
the  costs  of  this  application  must  be  paid  by  the  V^ 
fendant 


AN 

INDEX 

TO 

THE    PRINCIPAL    MATTERS 

CONTAINED  IN  THIS  VOLUME. 


ACCUMULATION. 

A  testator  devised  hie  freehold  and 
copyhold  estates,  charged  with 
annul tiesTor  his  sons  and  daughter, 
upon  trust,  to  invest  and  accumu- 
late the  surplus  produce  thereof 
for  the  benefit  of  his  grandchil- 
dren then  born  or  thereafter  to  be 
born,  until  the  youngest  should 
attain  twenty-one,  when  the  ac-' 
cumulations  were  to  be  equally 
divided  among  such  of  his  said 
grandchildren  as  should  then  be 
living;  and  he  directed  that,  in 
case  any  of  his  said  sons  and 
daughter  should  be  living  afler 
the  youngest  of  his  grandchildren 
should  have  attained  twenty-one, 
the  residue  of  the  said  rents  and 
profits  should  be  further  accu- 
mulated, and  that  such  last-men- 
tioned accumulation  should  be 
equally  divided  among  all .  his 
grandchildren  who  should  be  liv- 
VoL.  I. 


ing  at  the  death  of  the  survivor 
of  his-  said  sons  and  daughter ; 
and,  charged  as  aforesaid,  he  di- 
rected that,  immediately  after  the 
decease  of  such  survivor,  th6 
whole  of  his  said  estates  should 
stand  charged  for  twenty  years 
with  the  payment  of  two  third 
parts  of  the  clear  produce  of  his 
said  estates,  in  equal  shares  and 
proportions  of  so  much  money  as 
would,  in  fifleen  years,  make  in 
the  whole  30,000/.,  which  sum, 
with  the  interest  and  produce 
thereof,  he  directed  should  be  di- 
vided equally  among  all  his  grand- 
children who  should  live  to  attain 
the  aj;e  of  twenty-one,  their  exe- 
cutors or  administrators.  The 
testator  died  in  the  year  1812, 
leaving  ten  grandchildren,  of 
whom  nine  were  the  children  of 
one  of  the  annuitants,  and  the 
tenth  was  the  child  of  a  son  of  the 
testator  who  died  before  the  will 
Z  z  was 
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was  made.  No  grandchildren  were 
born  afterwards,  but  those  who 
survived  lived  to  attain  twenty- 
one,  the  eldest  having  come  of  age 
before  the  execution  of  the  will, 
and  the  youngest,  in  the  year 
1830.  The  last  survivor  of  the 
testator's  children  died  in  the  year 
1831: 

Held,  that  the  limitation  creat- 
ing a  charge  of  two  thirds  of  the 
produce  of  the  estates  for  twenty 
years,  was  a  provision  for  accu- 
mulation within  the  meaning  of 
the  39  &  40  G.  3.  c.  98. ;  that  it 
was  necessarily  to  be  connected 
with  the  two  prior  trusts  for  ac- 
cumulation, which  determined  in 
the  year  1831;  and  that  it  was 
therefore  effectual  for  two  years 
only,  and  was  void  for  the  remain- 
ing eighteen,  being  the  period  by 
which  when  superadded  to  the 
duration  of  the  preceding  trusts, 
it  exceeded  the  limits  within 
which  accumulation  was  allowed  i 
Held  also  that  such  limitation 
for  the  benefit  of  the  grandchil- 
dren was  not  a  provision  for  rais- 
ing portions  for  the  children  of  a 
person  taking  an  interest  under 
the  devise,  within  the  exception 
contained  in  the  second  section 
of  the  act.     Shaw  v.  Rhodes* 

Page  135 

ADMISSIONS. 
See  Discovery,  8. 

ALLOWANCE. 
See  Lunacy,  5.  7. 
Ward  of  Court. 


AMENDMENT* 

1.  Under  an  order  made  at  the  hear-' 
ing  that-  the  cause  should  stand 
over,  with  liberty  to  the  pUintiff 
to  amend  his  bill  by  adding 
parties,  as  he  should  be  advised, 
or  shewing  why  he  was  unable  to 
bring  all  proper  parties  before  the 
Court,  the  plaintiff  is  not  entitled 
to  add  parties  as  co^lainti^  and 
introduce  new  statements  and 
charges  in  the  bill  relating  to  such 
co-plaintifis. 

Where  amendments  are  intro- 
duced into  a  bill  irregularly,  and 
the  defendant  does  not  come  to 
the  Court  to  complain  of  the  irre- 
gularity, but  by  his  answer  to  the 
amended  bill  insists  upon  the 
objection,  and  reserves  to  himself 
the  same  benefit  of  it  as  if  he  had 
pleaded  it  in  bar,  the  objection 
may  be  urged  at  the  hearing,  and 
will  entitle  the  defendant  to  the 
costs. 

The  provisions  of  the  S&  4  fF. 
4.  c.  94.  and  the  twentieth  of  the 
orders  of  December  1833,  made 
under  the  authority  of  that  act,  do 
not  apply  to  an  order  at  the  hear- 
ing, giving  the  plaintiff  leave  to 
amend,  or  to  applications  with 
respect  to  amendments  made  in 
pursuance  of  such  an  order. 

The  Court  will  not  prescribe  the 
particular  form  and  mode  in  which 
such  an  order  is  to  be  carried  into 
effect.  MiUigan  v.  Mitchell. 

Page  435 

2.  An  order  made  at  the  hearing  of  a 

cause. 
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cause,  and  giving  the  plaintifis 
leave  to  amend,  for  the  purpose 
of  adding  parties  or  shewitkg  why 
they  were  unable  to  bring  all 
proper  parties  before  the  Court, 
is  sufficiently  complied  with  by 
an  amendment,  stating  that  the 
plaintiffs  sue  on  behalf  of  them- 
selves and  all  persons,  other  than 
the  defendants,  who  fill  a  parti- 
cular character,  and  alleging  that 
the  persons  filling  that  character 
are  so  numerous,  that  if  they  were 
individually  made  parties,  the  suit 
could  not  be  effectually  prose- 
cuted. Milligan  v.  MitchelL 

Page  511 

ANSWER. 

See  Discovery,  3. 

Appeal. 
Upon  a  bill  for  discovery  in  aid  of 
the  defence  to  an  action  at  law,  an 
order  had  been  made  for  the  pro- 
duction of  documents  in  the  hands 
of  the  defendant.  The  execution 
of  the  order  was  stayed  pending  an 
appeal  to  the  House  of  Lords, 
upon  the  ground  that  not  only 
would  the  execution  of  the  order 
render  the  appeal  useless,  but  that 
the  effect  of  suspending  the  order 
would  be  to  delay  the  deniand  of 
the  defendant  himself,  who  was 
the  plaintiff*  at  law. 

Leave  given  to  the  plaintiffs  in 
equity  to  suggest  any  precaution 
as  being  necessary  to  prevent  ir- 
reparable loss  to  them  from   the 


delay,  e.  g.  such  as  might  arise 
from  deaths  of  witnesses  or  loss  of 
documents.  Storey  v.  Lord  John 
George  Lennox.  Page  6^ 

APPROPRIATION. 
See  Legacy  Duty,  1,  2. 


BANKRUPT. 
See  Compromise. 

BARON  AND  FEME. 

1 .  A  testator  gave  his  residuary  estate 
to  trustees,  upon  trust  to  invest 
the  proceeds  and  pay  the  profits, 
dividends,  or  interest  thereof  to 
the  separate  use  of  his  daughter 
for  life,  exclusive  of  any  husband 
she  might  marry,  without  power 
of  anticipation,  but  with  a  power 
to  appoint  the  capital  of  the  fund» 
such  appointment  to  take  effect 
only  from  and  afler  her  decease. 
The  daughter,  who  at  the  date  of 
the  will,  and  at  the  testator's 
death,  was  2,  feme  sole^  afterwards 
married,  and  joined  with  her  hus- 
band in  petitioning  to  have  the 
fund  transferred  to  him  absolutely, 
offering,  at  the  same  time,  to  exe- 
cute any  appointment  which  the 
Court  might  think  proper  for  that 
purpose ;  but  the  Court  refused 
to  make  any  order. 

SemhUy  a  husband  and  wife  can- 
not effectually  dispose  of  the  Hfe 
interest  of  the  wife  in  a  fund  not 
settled  to  her  separate  use,  beyond 
the  duration  of  the  coverture* 
Siiffe  V.  Everitt.  37 

2.  A 
Zz  2 
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2«  A  married  woman  being  entitled 
•  under  a  will  to  stock  and  to  cashi 
forming  part  of  a  residue,  her 
husband  wrote  to  one  of  the  exe- 
cutors, requesting  that  the  stock 
should  be  transferred  into  the 
names  of  certain  trustees  for  the 
wife's  separate  use,  and  that  the 
cash  should  be  paid  to  himself. 
These  requests  were  complied 
with.  The  husband  employed  part 
of  the  cash  in  increasing  the 
amount  of  the  stock.  He  after- 
wards became  bankrupt  and  died  : 
Held,  that  the  stock  transferred 
by  the  executors  was  not  reduced 
into  possession  by  the  husband, 
and  therefore  belonged  to  the 
wife  by  survivorship;  but  that  the 
assigness  under  the  bankruptcy 
were  entitled  to  the  increase  made 
by  the  husband.  Ryland  v.  Smith. 
Page  53 

BREACH  OF  TRUST. 
See  Receiver. 


CHARITY. 

I.  A  testator,  reciting  his  intention, 
if  he  recovered  his  health,  of  con- 
tracting with  the  governors  of 
Christ's  Hospital  for  the  purchase 
of  a  presentation  of  a  boy  to  that 
charity,  the  son  of  a  freeman  of 
the  borough  of  i/.,  by  the  mayor 
and  aldermen  of  the  borough, 
desired  that  if  the  money  arising 
from  his  residuary  personal  estate 
should  be  sufficient  for  the  pur- 
pose, the  contract  should  be  made. 
The    contract    having    failed    in 


consequence  of  the  governors  de« 
manding  a  price  exceeding  the 
amount  of  the  testator's  residuaiy 
personal  estate,  the  Court  held 
that  the  testator's  charitable  intent 
could  not  be  executed  cypr^, 
and  that  the  bequest  was  totally 
void.     Cherrj^  v.  Moit.   Page  123 

2.  Wliere  apetition,  purporting  to  be 
in  the  matter  of  a  charity  which 
is  already  the  subject  of  proceed- 
ings under  the  52  G,  S  c.  101., 
and  praying  that  the  petitioner's 
title^  as  alleged  heir  at  law  of  the 
founder  of  the  charity,  may  be 
put  in  a  course  of  inquiry,  is  pre- 
sented by  one  who  is  no  party 
to  such  proceedings,  and  who  has 
not  complied  with  the  exigency 
of  the  Stat  ate  with  respect  to 
charity  petitions,  the  petition  will 
be  ordered  to  be  taken  off  the 
file  for  irregularity,  and  an  order 
made  upon  it  will  be  discharged. 
Whether  such  a  petition  would 
be  regular,  even  if  the  required 
formalities  had  been  complied 
with,  qtueref  In  the  matter  of  the 
Dovenby  HospitaL  Page  279 

S.  A  testator,  after  giving  a  fund  to 
his  executors  upon  certain  trusts, 
declared  it  to  be  his  will  that  in 
the  event  of  the  failure  of  those 
trusts,  an  event  which  happened, 
his  said  trustees,  and  the  survivors 
and  survivor  of  them,  his  execu- 
tors or  administrators,  should  pay 
and  apply  the  fund  to  and  for 
such  charitable  or  other  purposes 
as  they,  his  said  trustees,  and  the 
survivors  or  survivor  of  them,  his 
executors  or  administrators,  should 
think  fit,  without  being  account- 
able 
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able  to  any  person  or  persons 
whomsoever  for  such  their  dispo- 
sition thereof:  Held,  that  these 
words  created  a  trust,  but  a  trust 
of  so  indefinite  a  nature,  that  it 
could  not  be  carried  into  effect ; 
the  bequest,  therefore,  failed,  and 
the  fund  fell  into  the  residue. 
Ellis  V.  Selby.  Page  286 

See  Practice,  4. 
Rehearing. 

Trust. 

CHARGE. 
See  Covenant. 

COMMISSION  OF  LUNACY. 
See  Lunacy,  4.  6. 

COMMITTEE. 
See  LunacYi  2. 

COMPROMISE, 

Order  made  (without  a  reference), 
confirming  a  compromise  between 
a  bankrupt  and  his  assignees,  by 
which  the  bankrupt  agreed  to 
abandon  all  farther  litigation  with 
respect  to  the  validity  of  the 
commission,  in  consideration  of  a 
sum  of  money  paid  to  him  out  of 
the  estate,  such  compromise  being 
approved  by  more  than  three 
fourths  in  number  and  Gve  sixths 
in  value  of  the  creditors  who  had 
proved,  and  also  a  considerable 
body  of  creditors  who  had  not  I 


proved,  under  the  commission,  and 
none  of  the  creditors  disKenting. 
lu  the  matter  of  Chambers. 

Page  501; 

CONSTRUCTION. 

See  Accumulation. 
Marriage  Articles. 
Settlement. 
Will,  2. 

CONSTRUCTION    OF   STA- 
TUTES. 

By  an  act  of  Parliament,  the  London 
Dock  Company  were  empowered 
to  purchase  lands  for  the  purposes 
of  the  act,  and  in  certain  cases 
the  purchase  monies  were  to  be 
re-invested   in    the    purchase  of 
other  lands,  and  the  expenses  of 
the  re-investment  were  to  be  paid 
by  the  Dock  Company.    In  a  sub- 
sequent part  of  the  same  act  the 
Lords  of  the  Treasury  were  em- 
powered to  purchase  certain  quays 
within  a  limited    time,    but    no 
express  directions  were  given  as 
to  the  re-investment  of  the  pur- 
chase monies,  or  as  to  the  pay- 
ment   of  the    expenses.      By  a 
subsequent  act,  not  relating    to 
the  Dock  Company,  the  time  given 
to   the  Lords   of   the    Treasury 
for    purchasing    the    quays    was 
extended;  and  it  was  enacted  that 
all  the  powers,  provisions,  regu- 
lations, directions,   clauses,  mat- 
ters, and  things  in  the  former  act 
should  extend  to  the  subsequent 
act:    Held,    on    appeal   (affirni- 
Z  z  S  ing 
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ing  the  decision  of  the  Vice- 
Chancellor),  that  the  clauses  in 
the  former  act,  as  to  the  re-in- 
vesting of  purchase  monies  and 
the  payment  of  the  expenses  of 
such  re-investment,  were  applica- 
ble, mutatis  mutandis,  to  the  sub- 
sequent act.  In  the  Matter  of  the 
Lords  of  the  Treasury.  Page  676 

CONTEMPT. 
See  Costs,  3. 

CONTRACT. 
See    Injunction,  4. 

Specific  Performance. 

COPIES. 

See  Costs,  2. 
Evidence,  1. 

CORPORATION, 
See  Injunction,  2. 
Railway. 

Specific  Performance. 
Trust. 

COSTS. 

1.  The  costs  of  taxing  the  bills  of 
costs  of  a  solicitor  who  has  be- 
come bankrupt,  do  not  fall  upon 
his  assignees,  on  the  ground  that 
more  than  a  sixth  part  is  deducted 
on  taxation,  although  the  as- 
signees maj  have  attended  the 
taxation  by  their  solicitor.  Ahop 
V.  Lord  Oxford.  26 

2.  If  upon  a  motion  by  the  Plaintiff, 
grounded  upon  the  defendant's 
answer,  documents  therein  shortly 
stated  have  been  read  from  copies 
in    which    they  are  set   out  at 


length,  an  order  dismissing  the 
motion  with  costs  will  not  entitle 
the  Defendant  to  the  costs  of  such 
copies.  Skinners*  Company  v. 
Irish  Society.  Page  162 

3.  The  Lord  Chancellor  has  no  au- 
thority under  the  1  W.  4.  c.  36.  s. 
15.  rule  seventh,  to  make  an 
order  on  the  application  of  a 
plaintiff,  that  a  solicitor  shall  be 
assigned  to  the  defendant  to  put 
in  his  answer,  and  that  the  costs 
of  his  contempt  shall  be  taxed  and 
paid  out  of  the  suitors'  fuod. 
fVatkin  V.  Parker.  370 

See  Receiver. 

Suitors'  Fee  Fund. 

COVENANT. 

In  the  year  1803  the  act  43  G.3.  c,  84. 
repealed  the  act  13  Eliz.  c.  20, 
which  prohibited  the  charging  of 
benefices.  In  the  year  1817  the 
act  43  G.  3.  was  repealed,  and  the 
effect  of  such  repeal  was  to  revive 
the  act  o£Eliz.  In  the  year  181 1 
an  incumbent  duly  charged  his 
then  present  benefice  with  an  an- 
nuity, and  covenanted,  that  if  he 
should  afterwards  be  preferred  to 
any  other  benefice,  he  would  fully 
charge  the  same  with  the  annuity ; 
and  that  in  the  meantime,  the 
same  should  be  charged  and 
chargeable  with  the  annuity.  In 
the  year  1814,  the  incumbent  was 

•  preferred  to  another  benefice,  but 
no  legal  charge  upon  it  was  exe- 
cuted until  the  year  1818:  Held, 
in  the  Court  below,  and  upon 
appeal,  that  the  deed  of  1811  con* 
stituted 
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stituted  a  good  equitable  charge, 
which  attached  upon  the  new  be- 
nefice as  soon  as  it  was  acquired. 
There  being  subsequent  incum- 
brancers, an  order  for  a  receiver 
was  made  at  the  hearing,  and  af- 
firmed on  appeal.  Metcalfe  t. 
the  Archbishop  of  York.  Page  547 

CUSTODY  OF  DEEDS. 
See  Lunacy,  2. 

CUSTOM  OF  A  MANOR. 

A  custom  in  a  manor,  that  on  the 
death  of  a  person  seised  of  pro- 
perty within  the  manor,  leaving  no 
widow,  child,  or  brother,  the 
youngest  sister  shall  inherit,  will 
not  be  held  to  exclude  the  issue 
of  a  deceased  brother,  unless  ^he 
custom  is  expressly  proved  to 
extend  to  that  (Particular  case. 

An  issue  directed  for  the  pur- 
pose of  trying  the  custom.  Locke 
T.  Colman,  42S 

CYPRES. 
See  Charity,  1. 


1 


DECREE. 
See  Revivor. 

DEMURRER. 
.  The  Court  will  not,  for  the  pur- 
pose of  determining  the  validity 
of  a  plaintifi^s  title  as  the  patentee 
of  an  invention,  make  an  order 
upon  demurrer  directing  the  bill 
to  be  retained,  with  liberty  to  the 


plaintiff  to  bring  an  action.     Kay 
V.  Marshall,  Page  373 

2.  The  Court,  upon  demurrer,  must 
assume  the  statement  in  the  bill 
with  respect  to  the  purport  of  a 
deed  to  be  true ;  and  the  demur- 
ring party  is  not  at  liberty  to  read 
the  instrument  itself  for  the  pur- 
pose of  disproving  the  statement, 
notwithstanding  that  for  greater 
certainty  as  to  its  contents,  the 
bill  expressly  refers  to  it  as  being 
in  the  demurring  party's  posses- 
sion.    Campbell  v.  Mackay.      603 

See  Injunction,  5. 
Parties,  i,  2. 
Supplemental  Bill. 

DEPOSITIONS. 
See  Evidence,  2. 

DISCOVERY,  BILL  OF. 

1.  A  defendant  to  a  mere  bill  of 
discovery  in  aid  of  an  action  at 
law,  will  not  be  ordered  to  pro- 
duce, upon  the  trial  of  the  action, 
or  upon  any  proceeding  incident 
thereto,  documents  which  he  ad- 
mits by  his  answer  to  be  in  his 
possession.      Broum  v.  Thornton* 

243 

2*  A  bill  having  been  filed  b^  an 
assignee  of  certain  alleged  patent 
inventions,  for  an  injunction  to 
restrain  the  infringement  of  the 
patents,  and  for  an  account  of  the 
profits  made  by  their  use;  the 
defendants  by  their  answer,  in- 
sisted that  the  patents  were  ori- 

.  ginally  invalid;  and  also,  that  if 

originally  good,  they  had  been 

^  Z  z  4  made 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


made  void  by  subsequent  acts  of 
the  patentee.  By  the  decree  made 
at  the  bearing  of  the  cause  the 
bill  was  retained  for  three  years, 
with  liberty  for  the  plaintiff  to 
bring  an  action;  and  the  defen- 
dants were  directed  to  admit  that 
the  plaintiff  was  the  assignee  of 
the  patents,  and  that  they  (the 
defendants)  had  used  the  alleged 
inventions ;  and  the  plaintiff  was 
ordered  to  produce  certain  deeds 
at  the  trial,  and  to  admit  their 
execution.  The  defendants  then 
filed  a  bill  of  discovery  against  the 
plaintiff;  but  the  discovery  sought 
by  that  bill  had  reference  only  to 
the  acts  by  which  it  was  alleged 
that  the  patents  had  become  void 
subsequently  to  their  creation. 
The  defendants,  afterwards,  find- 
ing the  necessity  of  a  discovery  as 
to  the  original  invalidity  of  the 
patents,  applied  to  the  Court  for 
permission  to  file  another  bill  of 
discovery  which  should  relate  to 
such  original  invalidity;  and  the 
Court  granted  the  permission 
desired. 

Whether  it  was  regular  to  file 
the  first  bill  of  discovery  without 
leave  of  the  Court,  quaere  ?  Fern 
V.  Guppy.  Page  487 

3.  A  person  who  had  effected  an 
insurance  upon  another's  life,  com- 
menced an  action  against  the  trus- 
tees of  the  Insurance  Company, 
for  the  recovery  of  the  amount 
insured.  The  trustees  filed  a 
bill  of  discovery  against  him,  in 
aid  of  their  defence  to  the  action, 
charging  that  the  declaration  upon 


the  basis  of  which  the  insurs&ce 
had  been  effected,  was  uotnie,  and 
that  the  defendant  had  in  his  pos- 
session    various    documents,  bj 
which   the   truth   of  the  matters 
alleged  in  the  bill  would  appear, 
and  requiring    him    to  produce 
them.       The    defendant  by  his 
answer,    stated  that  he  had  io  his 
possession  the  documents,  which 
he  enumerated  in  the  first  sche- 
dule to  his  answer,  but  tbst  from 
a  certain  period  after  the  death  of 
the  person  whose  life  was  insured, 
he  considered  it  possible  that  the 
Insurance  Company  had  it  in  con- 
templation   to   dispute  their  lia- 
bility ;  and,   therefore,  from  that 
period  he  contemplated  the  oe- 
cessity  of  bringing  the  action: 
and,  he  added,  that  the  documente 
mentioned  in   the  first  schedule 
were  and   contained   information 
furnished  to  him,  as  to  evidence 
which  could  be  procured  or  given 
on  his  behalf  against  the  company; 
and  that  the  producing  the  same 
might  disclose  the  names  of  wit- 
nesses intended  to  be  examined, 
and  evidence  intended  to  be  given, 
on  his  behalf,  in  the  action,  and  in 
the  present  suit ;  and  he  submit- 
ted that  he  ought  not  to  be  com- 
pelled to   produce    any  of  the 
documents  mentioned  in  thatsche- 
dule.  He  admitted  the  possession 
of  certain  other  documents,  meo- 
tioned  in   the  second  schedule, 
and  then  added,  that  excepting 
the  particulars  mentioned  in  th^ 
two  schedules,  he  had  non'n  hw 
possession  any  documents  relating 
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to  the  matters  mentioned  in  the 
bill,  whereby  the  truth  thereof 
would  appear : 

Held,  first)  that  the  admissions 
in  the  answer,  coupled  with  the 
description  of  some  of  the  do- 
cuments given  in  the  first  sche- 
dule, were  sufficient  admissions 
that  the  documents  were  such,  as 
under  the  ordinary  rule,  the  plain- 
tiffs were  entitled  to  inspect : 

Held,  secondly,  that  the  state- 
ment of  the  possible  effect  of  the 
discovery  was  not  a  sufficient 
ground  for  withholding  it : 

Held,  thirdly,  that  with  respect 
to  such  of  the  documents  as  did 
not  fall  within  the  rule  of  profes- 
sional confidence,  the  defendant 
was  not  entitled  to  contend  that 
he  was  protected  from  pro- 
ducing them  by  the  circumstance 
of  their  havingcome  into  existence 
after  litigation  was  contemplated, 
inasmuch  as,  in  the  opinion  of  the 
Court,  that  ground  of  defence  wais 
not  sufficiently  raised  by  the 
answer.  Whether,  as  to  such 
documents,  that  ground  of  de- 
fence, if  properly  taken,  could 
have  been  made  available,  queered 
Storei/  y.  Lord  John  George  Len- 
nox. Page  525 

DISCRETION  IN  TRUSTEES. 
See  Charity,  3. 
Executors,  2. 

DONATIO  MORTIS  CAUSA. 
The  obligee  of  a  bond,  five  days  be- 


fore her  death,  signed  a  memoran- 
dum, not  under  seal,  which  was 
indorsed  upon  the  bond,  and 
which  purported  to  be  an  as- 
signment of  the  bond,  without 
consideration,  to  a  person  to  whom 
the  bond  was  at  the  same  time 
delivered.  The  circumstances  of 
the  transaction  did  not  constitute^ 
in  the  opinion  of  the  Court,  a  do' 
natio  mortis  causd:  Held,  that  the 
gift  was  incomplete ;  and  that,  as 
it  was  without  consideration,  the 
Court  could  not  give  effect  to  it. 
Edwards  v.  Jones,  Page  226 


ECCLESIASTICAL  COURT. 
.  See  Injunction,  1. 

ENROLMENT. 

Where  a  party  instructed  his  clerk- 
in-court  to  enter  a  caveat  against 
the  enrolment  of  a  decree,  but  the 
clerk  in  court,  through  an  over- 
sight, neglected  to  do  so  in  proper 
time,  the  Court  refused  to  vacate 
the  enrolment  upon  that  ground. 
Wardle  v.  Carter.  283 

EVIDENCE. 

] .  An  ancient  mural  inscription  giv- 
ing an  historical  account  of  a 
family,  and  placed  in  a  chancel 
which  had  formerly  been  used  as 
a  burying-place  of  the  family,  and 
which  formed  part  of  the  church 
of  the  parish  where  members  of 
the  family  had  long  been  resident 
proprietors,  was  held  to  be  ad- 
missible 


696 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


musible  evidence  in  a  question  of 
pedigree  for  the  purpose  of  prov- 
ing the  facu  stated  in  the  inscrip- 
tion. 

The  inscription  having  been 
e&ced  twenty-five  years  ago,  its 
contents  were  allowed  to  be  prov- 
ed by  secondary  evidence  fur- 
nished by  copies  made  while  the 
inscription  was  entire. 

Such  copies  are  not  inadmis- 
sible in  evidence,  merely  because, 
at  the  time  when  they  were  made, 
the  possibility  of  a  claim  or  con- 
troversy at  some  future  period 
was  contemplated. 

A  recital  that  A.  B.  is  a  child 
of  the  marriage  of  the  persons 
therein  named,  occurring  in  a 
deed,  by  which  the  personal  re- 
presentative of  the  last  surviving 
trustee  of  the  premises  comprised 
in  the  deed,  assigns  the  premises 
to  A»  B.,  who  is  not  related  to  the 
assignor,  and  whose  sole  title  to 
the  assignment  is  in  the  character 
of  a  child  of  such  marriage,  is  not 
admissible  as  a  declaration  to  prove 
the  legitimacy  of  A.  B,  in  a  ques- 
tion between  third  parties;  semble. 
Slaney  v.  Wade.  Page  338 

\.  Evidence  with  respect  to  a  trans- 
action between  A.  and  B.,  taken 
on  behalf  of  B.  in  a  suit  between 
B*  and  C,  for  the  purpose  of  as- 
serting against  C  a  ri^ht  to  pro- 
perty which  B.  claimed  by  virtue 
of  that  transaction,  cannot  be  used 
by  D.  in  a  suit  to  which  J9.,  C, 
and  B.,  C,  and  D,  are  parties,  and 
in  which  D.  sets  up  both  against  B. 
and  C«  an  equitable  interest  in  the 


property,  contemporaneous  with 
and  growing  out  of  the  title  alleged 
to  have  been  acquired  by  B. 

A.  made  a  voluntary  settlement 
of  lands  in  favour  of  C^  and  after- 
wards under  an  alleged  contract 
for  sale,  conveyed  them  to  B^ 
who  was  represented  on  the  face 
of  the  convejance  to  be  a  pur- 
chaser for  value.  B.  then  filed  a 
bill  againat  C.  to  have  the  volun- 
tary settlement  set  a«de  and  his 
own  title  to  the  lands  established, 
and  in  that  suit  examined  a  wit- 
ness to  prove  the  bonafidei  of  the 
sale.  J3.  subsequently  filed  a  bill 
against  B.  and  C  alleging  that 
the  sale  was  valid,  but  that  the 
price  was  in  part  paid  out  of 
monies  which  belonged  to  D.,  and 
claiming  a  lien  to  that  extent  upon 
the  lands  purchased.  Finally,  C 
filed  a  bill  against  B.  and  D.  to 
set  aside  the  sale  in  iotOf  on  the 
ground  of  its  being  fraudulent  and 
collusive,  and  to  establish  the  vo- 
lunury  settlement:  Held,  that 
in  the  last  mentioned  suit,  upon 
an  issue  directed  between  Z).  snd 
C.  to  try  whether  the  purchase 
money  was  bona  jide  paid,  it  wtf 
not  competent  to  D.  to  use  the 
deposition  taken  in  the  suit  be- 
tween B.  and  C.  Humphreys  v. 
Pensam.  .      ?9%e5^ 

See  Practice,  2. 
Will,  2. 

EXAMINATION   OF  WIT- 
NESSES. 
See  Practice,  2. 

EXCEPTIONS. 
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EXCEPTIONS.  / 

See  Practice,  1.  3. 

EXECUTORS. 

1.  Two  trustees  were  empowered 
by  will  to  lend  money  on  govern- 
ment, real,  or  personal  security. 
One  of  them,  in  1815,  lent  part  of 
the  fund  to  the  other  trustee  and 
his  partner  in  trade,  upon  mort- 
gage. The  mortgagors  became 
bankrupt  in  1831,  and  then  the 
mortgaged  property,  which  con- 
sisted, in  part,  of  a  windmill,  a 
watermill,  and  a  house  in  a  town, 
being  sold,  produced  considerably 
less  than  the  sum  advanced.  The 
executors  were  held  liable  for  the 
deficiency. 

Semblcy  so  much  as  two  thirds 
of  the  value  should  only  be  ad- 
vanced upon  property  of  a  per- 
manent value,  as  freehold  land, 
and  not  upon  houses  or  buildings; 
still  less  upon  buildings  used  in  a 
trade,  and  whose  value  depends 
upon  the  absence  of  competi- 
tion in  that  trade.  Stickney  v. 
SemeU.  Page  8 

2.  An  executor,  who  allowed  part 
of  a  testator's  assets  to  remain  in- 
vested in  Mexican  bonds  for  a 
year  and  seven  months  after  the 
testator's  death,  and  eventually 
sold  the  bonds  at  a  lower  price 
than  might  have  been  obtained  by 
a  sale  at  an  earlier  period,  but 
who  appeared  to  have  acted 
throughout  with  diligence  and 
good  faith,   was  held,  under  the 


circumstances,  not  to  be  liable  for 
the  loss  consequent  on  his  not 
having  sold  fhem  sooner. 

A  difference  of  opinion  between 
two  executors,  as  to  the  propriety 
of  converting  the  assets  at  a  par- 
ticular period,  followed  by  a  de- 
mand made  by  one  of  them  upon 
the  other  to  concur  in  effecting 
an  immediate  conversion,  does  not 
deprive  the  latter  of  the  right  to 
exercise  his  own  discretion,  or 
render  him  liable  for  the  loss  that 
may  arise  from  the  delay  conse- 
quent on  his  declining  to  comply 
with  the  demand.  Buxton  v. 
Buxton.  Page  80 

See  Injunction,  1. 


FAMILY. 

See  Will,  2. 

FRAUD. 
See  Injunction,  5. 


GREAT  SESSIONS. 
See  SoLiciTOiu 


IMPERTINENCE. 
See  Revivor. 

INJUNCTION. 

1.  The  institution  of  a  suit  in  the 
Ecclesiastical  Court,  for  the  pur- 
pose of  recalling  probate,  is  not;  a 
ground   upon  which    alone   this 

Court 
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Court  will  interfere  to  restrain 
the  executor  from  receiving  the 
assets. 

Where,  however,  the  executor 
had  agreed,  through  his  proctor, 
that  the  validity  of  the  testamen- 
tarj  paper  by  which  he  was  ap- 
pointed, should  be  tried  in  the 
suit  to  recall  probate,  an  order 
was  made  for  an  injunction  and  a 
receiver,  and  that  order  was 
affirmed  on  appeal.  Watkins  v. 
Brent.  Page  97 

2.  The  Court  will  not  grant  an  in- 
junction to  restrain  parties  from 
proceeding  to  deal  with  property, 
whose  right,  if  it  exists,  depends 
upon  the  construction  of  a  doubt- 
ful statute,  where  the  granting  of 
the  injunction  would  for  ever  de- 
prive them  of  an  opportunity  of 
exercising  the  right,  especially  if 
no  irreparable  mischief  is  to  be 
apprehended  from  allowing  them 
to  proceed. 

The  Court  has  authority,  under 
its  general  jurisdiction,  to  interfere 
for  the  protection  of  property 
vested  in  the  corporation  of  a 
borough  named  in  6  W,  4.  c.  76., 
on  the  ground  of  breach  of  trust 
committed  or  threatened  after  the 
passing  of  that  act,  although  the 
time  when  the  existing  members 
of  the  governing  body  corporate 
of  such  borough  are  to  go  out  of 
office  may  not  have  arrived. 

Principles  of  the  Court  with 
respect  to  ex  parte  injunctions. 
The  Attorney-General  v.  The 
Mayor  of  LiverpooL  171 

S.    A  mortgagee  having  commenced 


an  action  against  the  mortgagor 
to  recover  the  mortgage  money 
upon  a  collateral    security,    the 
mortgagor  obtained  an  injunction 
against  the  action,  upon  the  terms 
of  his  paying  into  Court  the  sum« 
which  appeared  to  be  really  due 
upon   the   mortgage.     This  sum 
was  accordingly  paid  in  and  in- 
vested in  stock;  and  that  stock 
was  afterwards  blended  with  other 
stock  purchased  with  another  sum 
of  money  paid  into  Court  in  the 
same  suit.     The  mortgaged  pro- 
perty having  been  afterwards  sold 
under  a  decree  in  a  different  suit 
between  the  mortgagee  and  the 
mortgagor,  the  mortgagee  became 
the  purchaser,  and  he  was  allowed 
to   deduct    from    the  purchase- 
money  the  amount  due  to  him  on 
the  mortgage :    Held,   that   the 
mortgagor  was  entitled  to  receive 
back  the  stock  which  had  been 
purchased  with  the  sum  paid  in 
by  him   upon   obtaining  the  in- 
junction,  and  also  the  accumu- 
lated dividends  which  had  accrued 
on  that  stock.     Taylor  v.  Waters. 
Page  266 
4.    An  act  of  parliament  empowered 
the  Commissioners  of  Woods  and 
Forests    to    make     certain    new 
streets  according  to  a  particular 
plan  therein  referred  to,  and  to 
lease,   and   to  enter  into  agree- 
ments for  leasing,  the  ground  in 
the  lines  of  the  new  streets.  Under 
this  power  leases  were  granted  of 
two  plots  of  ground,  upon  which 
the  lessees  erected  two  particular 
houses  in  the  line  of  one  of  the 

new 
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nevir  streets.  Each  of  the  leases 
described  the  plot  of  ground  which 
it  demised  as  being  **  on  the  north 
side  of  a  new  street  then  forming 
there,  called/*  &c.,  and  as  "  front- 
ing towards  the  south  on  the  said 
new  street/'  The  plan  referred 
to  in  the  Act  of  Parliament  exhi- 
bited an  open  -space  in  front  of 
the  sites  of  these  houses ;  but  that 
plan  was  not  mentioned  in  either 
of  the  leases. 

The  intended  streets  were  com- 
pleted, and  the  space  in  front  of 
the  houses  was  left  open.  The 
Commissioners  of  Woods  and  Fo- 
rests, and  the  Paving  Committee 
of  the  parish,  afterwards  gave  per- 
mission to  certain  persons  to  erect 
an  equestrian  statue  in  the  open 
epace,  and  those  persons  proceeded 
to  place  it  upon  a  part  of  that  open 
space,  but  without  interfering  with 
the  line  of  the  carriage  way  of  the 
new  street  in  which  the  houses 
stood.  The  lessees  of  the  houses 
thereupon  filed  a  bill  to  restrain 
the  erection  of  the  statue,  alleging 
that,  upon  the  treaty  for  the 
leases,  the  lessees  were  shown  the 
plan  of  the  intended  new  street 
and  parts  adjacent,  by  which  it 
appeared  that  the  space  in  ques- 
tion was  to  be  quite  open  and  free 
from  all  obstructions,  and  that  it 
was  upon  the  treaty  represented 
and  stated,  that  opposite  the  two 
houses  a  free  passage  would  be 
left  of  certain  dimensions,  which 
would  be  contracted  by  the  erec- 
tion of  the  statue  ;  they  also 
alleged,  that  the  proposed  erection 


would  diminish  the  value  of  their 
property,  and  be  a  public  and  a 
private  nuisance. 

Held,  that  these  circumstances 
did  not  entitle  the  lessees  to  an 
injunction  to  restrain  the  erection 
of  the  statue.  Squire  v.  Camp- 
bell. Page  459 
5.  There  is  no  equity  to  restrain 
by  injunction  the  owners  of  a  rail- 
road made  over  the  plaintiff's  land, 
from  using  the  railroad  after  it 
has  been  completed,  or  from  in- 
terrupting the  plaintiff's  workmen 
in  removing  it,  and  restoring  the 
land  to  its  original  state,  although 
,the  possession  of  the  land  for  the 
purpose  of  constructing  the  rail-  , 
road,  may  have  been  obtained 
from  a  tenant  of  the  plaintiff  by 
means  of  circumvention  and  fraud. 
Deere  v.  Guest.  516 

See  Specific  Performance. 


INQUISITION. 
See  Lunacy,  4. 


INTERLOCUTORY  APPLICA- 
^  TIONS. 

The  Court,  in  dealing  with  interlo- 
cutory applications,  will  confine 
itself  strictly  to  the  immediate 
object  sought,  and,  as  far  as  pos- 
sible, abstain  from  prejudging  the 
question  in  the  cause.  Skinners* 
Company  v.  Irish  Society.        162 


See  Receiver. 


ISSUE. 
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ISSUE. 
See  Custom  of  a  Manor. 
Evidence,  2. 


JOINT  STOCK  COMPANY. 
See  Parties,  2. 

Specific  Performance. 

JURISDICTION. 

The  Lord  Chancellor  has  no  juris- 
diction to  hear,  on  the  minutes,  a 
decree  made  by  himself  as  Master 
of  the  Rolls.    Reece  v.  Reece. 

Page  372 
See  Costs,  2. 

Injunction,  2. 
Lunacy,  L 
Waro  of  Court. 


LEGACY  DUTY, 

1«  A  testator,  resident  in  Indian  and 
having  all  his  property  there,  be- 
queathed his  residuary  personal 
estate  to  his  brother  J.  //.,  and 
his  sister  //.  Z.,  in  equal  shares  ; 
but  in  case  his  sister  should  die 
before  him,  then  to  her  children. 
The  executor,  who  was  also  re- 
Kident  in  India^  having  proved  the 
will  there,  remitted  the  residue 
to  his  agent  in  England,  with  a 
letter,  in  which  he  desired  the 
agent  to  appropriate  the  fund  ac- 
cording to  the  annexed  extract 
of  the  will,  by  which  it  would  be 
perceived  that  half  went  to  J,  //- 
and  half  to  //.  L.  or  her  children. 
H.  L.  had  died  in  the  lifetime  of 


the  testator,  leaving  nine   in&nt 
children.     A  suit  having  been  in- 
stituted by  the  children  against 
the   agent,  and  also  against  the 
executor  and  J,  H.,  who  were 
both  out  of  the  jurisdiction,  for 
the  purpose  of  having  a  moiet  j  of 
the  fund  secured:  Held,  that  no 
legacy  duty  was  payable    upon 
such  moiety.     Logan  v.  Fairlie* 
Page  59 
2.  A  testator  bequeathed  a  sum  of 
money  to  A.  for  lifcy  and  after 
her  decease  to  her  children,    as 
she  should  appoint,  and,  in  de- 
fault   of    appointment,    equally 
among  all  her  children,  who,    if 
sons,  should  attain    twenty-one, 
or,    if   daughters,  should    attain 
that  age  or  be  married ;  and    if 
she  should  have  np  such  children, 
then   according  to  her  appoint- 
ment, and,  in  default  of  appoint- 
ment, over.     Upon  the  death   of 
the  testator,  a  suit  was  instituted 
for   the   purpose   of  having  this 
legacy  secured ;  under  the  decrice 
made  in  that  suit  in  the  year  1798, 
the  executors  paid  the  amount 
into  Court,  and,  prior  to  November 
180^,  the  whole  of  it  was  invested 
in  stock  in  the  name  of  the  Ac- 
countant'General,  and  placed  to 
the  separate  account  of  A,,  who 
continued   to   receive    the    divi- 
dends during  her  life :  Held,  that 
this  was  a  sufficient  payment  of 
the  legacy  within  the  55  G.  3. 
c,  184<.,  and,  therefore,  that  upon 
A,*8  death  in  the  year  1834,  the 
parties  interested    in   remainder, 
who  were  the    children  of   A,, 

were 
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were  entitled  to  receive  their  se- 
ver 'i  shares  of  the  fund,  without 
producing  receipts  for  the  legacy 
duty,     Cooinbe  v,  Trist.  Page  69 

LEGACY,  SPECIFIC. 

A  testatrix,  afler  making  two  spe- 
cific bequests  of  sums  in  the  long 
annuities,  gave  the  residue  of  her 
property,  all  she  did  or  might 
possess  in  the  funds,  copy  or  lease- 
hold estates,  to  her  sisters  during 
their  lives ;  and  at  the  decease  of 
both,  to  be  divided  equally  be- 
tween her  cousins.  The  testa- 
trix's estate,  after  satisfying  the 
specific  bequests,  consisted  in 
part  of  1501'  per  annum  in  the 
long  annuities :  Held,  that  the 
sisters  were  entitled  to  receive 
the  dividends  accruing  on  the 
long  annuities  as  a  specific  legacy. 
Bethune  v.  Kennedy,  1 14 


LUNACY. 

1.  The  Vice-Chancellor  has  no  au- 
thority to  make  an  order  of  refer- 
ence under  the  1  fF.4.  c,  60.  with 
respect  to  a  lunatic  trustee.  In 
re  Shorrocks.  31 

%  The  Court  will  not,  except  in  a 
very  special  case,  supported  by 
affidavits,  make  a  general  order 
authorising  the  committee  of  a 
lunatic's  estate  to  act  under  the 
opinion  and  advice  of  the  Master 
in  the  management  of  the  estate. 

Where  the  title-deeds  of  a  lunatic's 
estate  have  been  deposited  in  the 
Master's  office,  the  Court  will  not 


direct  them  to  be  delivered  out 
to  the  committee,  unless  circum- 
stances are  stated  on  affidavit, 
shewing  that  the  due  administra* 
tioQ  of  the  esUte  requires  that 
they  should  be  placed  in  the  cus- 
tody of  the  committee.  In  the 
matter  of  Cooper,  Pago  S3 

3.  In  a  case  where  a  female  was  found 
lunatic  under  the  Christian  name 
of  Jane  Eliza,  and  there  afterwards 
appeared  strong  reason  to  believe 
that  her  true  Christian  name 
was  Elizabeth  Jane,  but  there 
were  no  means  of  ascertaining 
the  fact,  the  Lord  Chancellor  di- 
rected, there  being  no  doubt  as 
to  the  identity  of  the  person,  that 
an  order  for  the  transfer  of  stock 
held  by  trustees  for  the  lunatic 
under  the  name  of  Elizabeth  Jane 
C,  and  the  orders  upon  all  future 
proceedings,  should  be  entitled, 
**  in  the  matter  of  Elizabeth  Jane 
C.f  in  the  commission  called  Jane 
Eliza  C"  In  the  matter  of  Jane 
Eliza  Crawford,  a  Lunatic.     240 

4.  An  inquisition  in  lunacy  having 
found  that  a  person  was  a  lunatic, 
and  had  been  in  the  same  state 
of  lunacy  from  the  time  of  her 
birth,  the  inquisition  was  quashed, 
and  a  new  commission  issued.  In 
the  matter  of  Bruges.  278 

5.  Payments  out  of  a  female  lunatic's 
income,  for  the  better  maintenance 
and  support  of  her  nephews,  or- 
dered, under  the  circumstances. 
The  Court,  however,  makes  such 
orders  with  great  jealousy  and 
caution.  In  the  matter  of  Blair ^  a 
Lunatic.        '  300 

6.   In 
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6.  In  determining  whether  it  is  pro- 
per that  a  commission  of  lunacy 
should  issue,  the  Court  is  go- 
verned solely  by  the  consideration 
of  what  is  necessary  for  the  pro- 
tection of  the  person  and  property 
of  the  party,  and  has  no  regard 
to  the  possible  result  of  the  com- 
mission upon  the  validity  of  his 
antecedent  acts,  or  to  the  motives 
which  have  actuated  the  proceed- 
ing. 

Distinction  between  lunacy  with  lu. 
cid  intervals,  and  a  state  of  sound 
mind,  subject  to  occasional  un- 
soundness arising  from  accidental 
and  temporary  causes.  In  the 
matter  of  J.  B.  Page  538 

7.  The  allowance  made  out  of  a  lu- 
natic's estate,  for  the  maintenance 
of  himself  and  his  daughters,  was 
increased  in  consideration  of  the 
intended  marriage  of  one  of  the 
daughters,  and  a  portion  of  such 
increased  allowance  was  appro- 
priated to  the  joint  establishment 
of  her  and  her  husband,  and  was 
directed  to  be  settled  to  her  se- 
parate use ;  and  a  sum  of  money, 
approved  by  the  Master,  was  also 
ordered  to  be  paid  to  her  out  of 

•  her  father's  estate,  by  way  of  outfit 
on  her  marriage.  In  the  matter  of 
Drummond.  627 


MARITAL  RIGHT. 
See  Baron  and  Feme,  1,2. 

MARRIAGE  ARTICLES. 
Articles,  executed  before  a  mar- 


riage,  having  stipulated  th  at  es- 
tates should  be  limited  to  the  first 
and  other  sons  of  the  marriage  in 
tail,  but  it  being  proved  that  the  in- 
tention was  to  limit  the  estates  to 
the  first  and  other  sons  in  tail  male, 
the  Court,  after  the  marriage  had 
taken  place,  directed  that,  in  the 
settlement  to  be  executed  in  pur* 
suance  of  the  articles,  limitations 
to  the  first  and  other  sons  in  tail 
male  should  be  inserted. 

A  power  was  reserved,  in  arti- 
cles before  marriage,  to  husband 
and  wife,  to  alter  and  vary  the 
provisions  and  terms  of  the  arti- 
cles, in  such  manner  as  to  them 
should  seem  fit,  previous  to  the 
execution  of  the  settlement :  Held, 
not  to  authorise  the  insertion  in 
the  settlement  of  a  power  enabling 
the  husband  to  jointure  a  future 
wife,  or  to  charge  portions  for 
younger  children  of  a  future  mar- 
riage. 

A  stipulation  was  made  in  arti- 
cles before  marriage,  that  the  in- 
tended settlement,  which  related 
to  estates  in  Ireland,  should  con- 
tain all  the  covenants,  provisions, 
and  conditions  usually  contained 
in  marriage  settlements  made  in 
England :  Held,  to  authorise  the 
insertion  of  a  power  of  sale  and 
exchange  under  which  lands  iu 
England  might  be  taken  in  ex- 
change for  lands  in  Ireland, 

A  reference  was  made  to  the 
Master  to  inquire  whether  certain 
proposed  powers  of  leasing  were 
usual  in  that  part  of  Ireland  in 
which  the  estates  were  situated, 

and 
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and  whether  any  circumstances 
connected  with  the  property  ren- 
dered such  powers  expedient,  and 
to  the  interest  of  all  parties,  with 
liberty  to  state  special  circum- 
stances. The  Duke  of  Bedford  v. 
The  Mafquess  of  Abercorn, 

Page  312 
See  Settlement. 

MARRIED  WOMAN. 

A  married  woman,  with  die  concur 
rence  and  in  the  presence  of  her 
husband,  signed  an  agreement  in 
writing  to  grant  a  lease.  At  the 
date  of  the  agreement  it  was  be- 
lieved by  all  parties  that  she  was 
entitled  to  two  thirds  of  the  pro- 
perty for  her  separate  use,  and 
that  the  remaining  one  third  be- 
longed to  her.  brother  in  India, 
whose  concurrence  it  was  repre- 
sented that  she  could  procure. 
It  was  soon  afterwards  discovered, 
that  the  wife  wat  entitled  to  one 
fourth  only  for  her  separate  use ; 
that  to  another  fourth  she  was 
entitled  absolutely ;  that  another 
fourth  had  belonged  to  a  deceased 
sister  of  the  wife;  and  that  the 
remaining  fourth  belonged  to  the 
brother  in  India,  The  fourth 
which  had  belonged  to  the  sister, 
was  purchased  by  the  husband 
soon  after  the  state  of  the  title 
was  discovered.  Upon  a  bill  for 
specific  performance  against  hus- 
band and  wife :  Held,  that  there 
could  be  no  decree  against  her  in 
personam:  and  that  her  agree- 
ment did  not  bind  the  husband,  as 
Vol.  I. 


to  the  interests  in  the  property 
which  he  had  at  the  date  of  the 
agreement,  or  which  he  afterwards 
acquired. 

The  Court  will  not  compel  a 
vendor  to  give  an  indemnity, 
unless  vendor  and  purchaser  have 
contracted  for  it.  Aylett  v.  Ash^ 
ton.  Page  105 

MISTAKE. 

Se^  Lunacy,  3. 

Marriage  Articles. 

MONEY  PAID  INTO  COURT. 

See  Injunction,  3. 

MORTGAGE. 

See  Executor,  1. 
Injunction,  3. 

MOTION. 
See  Interlocutory  application. 


MULTIFARIOUSNESS- 

A  husband,  by  a  deed  executed  on 
his  marriage,  vested  a  fund  in  A, 
and  B.  upon  trust  for  his  wife  for 
life,  and  af^er  her  decease  in  trust 
for  sons  of  the  marriage  who 
should  attain  twenty-one,  and 
daughters  who  should  attain 
twenty-one  or  marry,  with  a 
proviso  that  the  persons  to  be 
appointed  guardians  of  the  chil- 
dren by  his  will,  with  the  trustees, 
should,  after  the  death  of  the 
wife,  have  authority  to  apply  the 
3  A  interest; 
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interest,  and  also,  in  certain  cases* 
part  of  the  capital  of  the  children's 
presumptive  shares,  towards  their 
maintenance  and  advancement, 
during  their  respective  mino- 
rities. By  a  second  deed,  made 
after  marriage,  the  husband  vested 
another  fund  in  C.  and  D.  ii>  trust 
for  his  wife*s  life,  and,  after  her 
decease,  for  the  benefit  of  the 
children  of  the  marriage,  with 
a  proviso  that  the  trustees,  with 
the  guardians  to  be  appointed, 
should,  after  the  decease  of  the 
wife,  have  the  like  power  during 
the  minority  of  the  children,  to 
apply  the  interest  of  their  pre- 
sumptive shares  towards  their 
maintenance  and  education.  By 
his  will,  the  husband,  after  making 
some  specific  bequests  to  his  wife, 
bequeathed  his  property  to  A,f 
B,f  and  C,  upon  certain  trusts 
for  the  benefit  of  his  children  t 
and  he  appointed  them  his  exe- 
cutors and  guardians  of  his  in- 
fant children,  in  conjunction  with 
their  mother. 

To  a  bill  filed  after  the  hus- 
band's death  by  the  wife  and  her 
infant  children  against  A>.  -B.,  C, 
and  2).,  for  the  accounts  and  ad- 
ministration of  the  property  com- 
prised in  the  trusts  of  the  two 
deeds  and  the  will,  a  demurrer  by 
A»f  B,,  and  C,  on  the  ground  of 
multifariousness,  was  over-ruled. 

Bembley  the  demurrer  would 
not  have  been  allowed  even  if 
the  deeds  had  not  contained  the 
proviso  vesting  in  the  guardians. 


with  the  trustees,  the  discre- 
tionary power  as  to  maintenanee 
and  advancement. 

SembUt  where  all  the  plaintiffii 
have  a  common  interest  in  the 
whole  of  the  matters  comprised 
in  the  bill,  the  objectioa  of  mul- 
tifariousness, set  up  by  defend- 
ants who  are  concerned  only  in 
a  portion  of  the  subject  matter,  is 
a  question  of  discretion,  to  be 
determined  upon  considerations 
of  convenience  with  reference  to 
the  circumstances  o^  each  par- 
ticular case* 

Principles  and  distinctions   of 
the  Court  with  respect  to  multi- 
fariousness.   Campbell  V,  Mackay. 
Page  603 
See  Demurrer. 

MURAL  INSCRIPTION. 
See  Evidence,  1. 


NEW  ORDERS. 

1.'  Udder  the  nineteenth  order  of  1828 
(as  amended  in  1831),  if  there  be 
no  seal  between  the  long  vacation 
and  the  first  day  of  Michaelmas 
term,  the  computation  of  the  fort- 
night allowed  for  obtaining  the 
Master's  report  upon  exceptions 
to  an  answer  for  insufficiency,  is 
not  to  begin  until  the  first  day  of 
that  term,  although  the  Vice- 
Chancellor  may  have  been  sitting 
during  the  interval,  and  may  have 
then  made  the  order  of  reference. 

When  the  fortnight  would  expire  on 

a  Sunday^  the  time  is  extended 

throughout 
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throughout  the  Monday  following. 
Angell  V.  Wescombe.  Page  48 
2.  Where  accounts  carried  into  the 
Master's  office  in  the  form  of 
debtor  and  creditor,  and  entered 
in  a  book  there,  in  the  manner 
prescribed  by  the  sixty-first  and 
sixty-second  orders  of  1828,  are 
afterwards  copied  into  schedules 
annexed  to  the  Master's  report, 
such  schedules  are  only  to  be 
charged  for  at  the  rate  of  6d,  a 
folio,  like  receiver's  accounts.  At- 
torney  General  v.  Lubbock.       264 

See  Amendment,  1. 
Petition,  1,  2. 
Practice,  1. 
Production  of  Documents. 


NUISANCE. 
See  INJUNCTION,  4. 


PARTIES. 

1.  Some  of  the  next  of  kin  of  an  in- 
testate filed  a  bill  against  the  other 
next  of  kin,  the  administrator, 
and  the  parties  claiming  to  be 
heirs  at  law,  stating  that  the  in- 
testate had  entered  into  contracts 
for  the  sale  of  certain  of  his  real 
estates,  which  contracts,  at  the 
time  of  his  death,  and  still  were 
incomplete,  but  were  valid  con- 
tracts; and  further  stating  that 
the  administrator  and  another  of 
the  next  of  kin  who  claimed  to  be 
his  co-heirs  at  law,  had  agreed 
that  the  proceeds  of  the  estates, 
whether  the    contracts  were  or 


were  not  completed  by  the  pur- 
chasers, should  be  treated  and  be 
divisible  as  personalty;  and  al- 
leging that  the  administrator  had 
ever  since  been  in  possession  of 
such  estates,  and  had  received  the 
rents ;  and  preying  an  account  of 
those  receipts,  and  that  the  amount 
might  be  invested  and  secured  for 
the  benefit  of  the  persons  entitled. 
A  demurrer  by  the  administrator, 
on  the  ground  that  the  purchasers 
were  not  made  parties  to  the  bill, 
was  allowed.  Lumsden  v.  Eraser. 
Page  589 
2.  A  bill  was  filed  by  a  person  who 
claimed  a  certain  definite  interest 
in  a  mine  and  mining  adventure, 
as  one  of  a  number  of  co-partners, 
stating  that  the  defendants,  who 
were  the  legal  owners  of  the  mine, 
and  also  co-partners  in  the  adven« 
ture,  had  subsequently,  unknown 
to  the  plaintiff,  but  with  the  con- 
sent of  the  other  co^partners,  and 
after  fully  accounting  to  such  co- 
partners for  their  shares  of  tho 
profits  up  to  that  time,  sold  and 
conveyed  the  mine  to  trustees  for 
a  joint  stock  company,  the  pro- 
perty of  which  was  held  by  a 
numerous  body  of  proprietors  in 
transferable  shares  passing  by  de- 
livery of  the  certificates,  and  had 
received  the  consideration  for  the 
sale,  partly  in  money,  and  partly 
in  shares  in  the  joint  stock  com- 
pany, and  praying  that  the  de- 
fendants might,  at  the  plaintiff's 
election,  either  account  to  the 
plaintiff  for  his  proportion  of  the 
profits  derived  from  the  sale,  or 
S  A  2  out 
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out  of  the  shares  in  the  joint  stock- 
company  in  their  hands,  might 
transfer  to  him  such  a  number  of 
shares  as  would  be  equivalent  to 
the  interest  which  the  plaintiff 
had  in  the  original  adventure: 
Held  that  a  demurrer  will  not  lie 
to  such  a  bill  on  the  ground  that 
the  other  co*partners  in  the  ori- 
ginal adventure,  or  the  trustees 
or  shareholders  of  the  joint  stock 
company  are  not  made  parties. 
Mare  v.  Malachy,  Page  559 

See  Amendment,  1,  2. 

PATENT. 

See  Demurrer,  1. 

Discovery,  Bill  of,  2. 
Pleading. 

PEDIGREE. 
£ee  Evidence,  1. 

PETITION. 

I.  A  petition  presented  at  the  Rolls 
was  afterwards  heard  by  the  Lord 
Chancellor,  who  made  an  order 
upon  it;  but  before  the  order  was 
passed,  the  original  petition  was 
lost.  The  Lord  Chancellor  al- 
lowed a  cop}*^  of  it,  certified  by 
the  under  secretary  at  the  Rolls 
to  be  a  true  copy,  to  be  filed,  in 
pursuance  of  tlie  27th  of  the  new 
orders  of  Dec.  1833,  instead  of 
the  original  petition.  Sanderson 
v.  Walker.  359 

2.  A  petitioner  having  refused  to 
deliver  the  original  petition,  for 
the  purpose  of  being  filed  with 


the  clerk  of  the  reports,  prior  to 
the  order  made  upon  it  being 
passed,  leave  was  given  to  the 
respondents  to  file  in  its  stead 
the  copy  of  the  petition  with 
which  they  had  been  served.  An- 
drevoi  v,  Walton.  Page  360 

3.  An  order,  made  upon  petition, 
may  be  set  aside  on  motion,  when 
the  objection  is  grounded  upon 
the  want  of  jurisdiction  and  not 
upon  error  in  the  substance  of  the 
order  itself.  In  the  matter  of  the 
Dovenby  Hospital.  279 

See  Practice,  4. 

PLEADING. 

Where  the  bill  alleges  that  the  plain- 
tiff is  the  patentee  of  an  invention, 
stating  its  nature  generally,  but 
referring  for  greater  certainty  to 
a  specification  in  which  it  is  set 
forth  and  described  at  large,  and 
alleges  also  that  the  plaintiff  has 
been  for  ten  years  in  the  exclusive 
enjoyment  of  such  patent,  and 
has  established  his  legal  title  by 
repeated  actions,  a  general  de- 
murrer on  the  ground  of  the  in- 
validity of  the  patent  as  stated  in 
the  bill  will  be  overruled.  Kay 
V.  Marshall.  373 

See  Amendment. 

Demurrer,  1,  2. 

Discovery,  3. 

Multifariousness. 

Parties,  1,  2. 

Revivor. 

Scandal. 

Statute  OF  Limitations. 

Supplemental  Bill. 

POWER. 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


709 


POWER. 
See  Marriage  Articles. 

PRACTICE. 

1.  An  order  referring  an  answer  for 
insufficiencyy  must  not  only  be 
obtained,  but  must  also  be  served, 
within  the  six  days  allowed  by 
the  5th  order  of  1828  for  refer- 
ring  the  answer.  Taylor  v.  Harri- 
son.  Page  274 

2.  Two  witnesses,  to  whom  an  in- 
terrogatory was  exhibited,  by  the 
Examiner,  with  respect  to  certain 
drafts  of  deeds,  then  produced  to 
them,  were  unable  to  answer  the 
particulars  of  the  interrogatory, 
by  reason  of  their  not  having  had 
an  opportunity  of  previously  in- 
specting the  drafts.  The  drafts 
were  marked,  however,  by  the 
examiner,  as  having  been  pro- 
duced to  the  witnesses. 

The  witnesses  having  afterwards 
inspected  the  drafts,  an  application 
was  made  that  they  might  be  re- 
examined to  the  same  interroga- 
tory ;  and  the  Court,  upon  satis- 
fying itself,  by  seeing  the  depo- 
sitions already  taken,  that  the 
former  examination  was  nugatory, 
in  consequence  of  the  want  of  the 
previous  inspection,  allowed  the 
re-examination  to  take  place,  the 
other  party  having  liberty  to  cross- 
examine.      Stanney  v.   Walmsley. 

361 
3.  A  plaintiff  is  not  relieved  from 
the  necessity  of  serving  an  order 
referring  exceptions  to  an  answer 
for  insufficiency  by  immediately 
carrying  the  order  into  the  Mas- 


ter's office,  and  applying  for  a 
warrant  to  proceed  upon  it,  if  no 
notice  is  given  to  the  defendant. 
Attorney  General  v.  Clack. 

Page  367 
4.  Where  a  decree  in  a  charity  in- 
formation wa§  under  prosecution 
in  the  Master's  office,  and  the  de- 
fendants had  been  refused  permis- 
sion to  attend,  leave  was  granted, 
on  petition,  to  persons  who  were 
not  parties  to  the  suit,  to  intervene 
in  the  proceedings  before  the 
Master;  the  peculiar  character 
and  position  of  the  relators  by 
whom  the  decree  was  to  be  prose- 
cuted, appearing  to  render  them 
incapable  of  adequately  represent- 
ing and  protecting  the  interests 
of  all  the  objects  of  the  charity. 

Two  distinct  sets  of  petitioners, 
each  showing  a  primdjacie  claim 
to  intervene,  having  applied  for 
that  purpose,  the  Court  permitted 
both  of  them  to  attend  the  Master, 
on  the  understanding  that  only 
one  bill  of  costs  should  be  allowed 
against  the  charity  estate.  Attorn 
ney  General  v.  Shore,  594 

See  Amendment,  1,  2. 

Compromise. 

Costs,  1. 

Discovery,  Bill  of,  2. 

New  Orders,  1,  2. 

Production  of  Documents,  1; 

Rehearing. 

Solicitor. 

Writ  of  Right. 

PRODUCTION     OF     DOCU- 
MENTS. 
The  common  direction  that  a  party 
3  A  3  shall 
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uliall  produce  before  the  Master 
all  books  and  papers  relating  to 
die  matters  in  question,  as  the 
Master  shall  direct,  entitles  the 
Master  to  require,  by  his  warrant, 
that  all  such  books  and  papers, 
generally,  shall  be  lefl  in  his  of- 
fice ;  and  a  refusal  to  leave  them, 
in  pursuance  of  such  a  warrant, 
is  a  disobedience  to  the  order  of 
the  Court  which  has  directed  their 
production.  Shirley  v.  Earl  Fer- 
rers. Page  304f 

Bet  Disco VBRTi  Bill  of,  1.  3. 

PURCHASER. 
JSee  Voluntary  Skttlement. 


RAILWAY, 

See  Injunction,  5. 

Specific  Performance. 

RECEIVER- 

Where  property  has  been  adminis- 
tered and  applied  without  com- 
plaint according  to  a  uniform 
course  of  management  for  a  long 
series  of  years,  the  Court  will  not, 
by  an  interlocutory  order^  disturb 
the  possession  upon  the  ground 
that  such  application  is  a  breach 
of  trusty  unless  it  is  perfectly  clear 
that  the  party  in  whom  the  pro- 
perty is  vested  is  a  mere  naked 
trustee,  and  has  not*  even  to  a 
limited  extent,  any  of  the  rights 
or  interests  of  an  owner. 

A  motion  for  the  appointment  of  a 
receiver  of  the  estates,  vested  in 


the  Iriih  Society,  at  the  instance 
of  one  of  the  London  companies, 
Claiming  a  beneficial  interest  in 
the  income  of  the  estates,  was 
therefore  refused.  Skinners'  Com- 
pany  v.  Irish  Society.     Page  162 

See  Injunction,  1. 

RECITAL. 
See  Evidence,  1. 

REDUCTION  INTO  POSSES- 
SION. 

See  Baron  and  Feme,  2. 


REHEARING. 

The  practice  of  the  Court  against 
rehearings  of  appeals  on  the  merits 
is  well  established ;  and  where  a 
decision  of  the  Court  below,  upon 
a  question  of  law,  has  been  af- 
firmed on  appeal,  it  is  not  suffi- 
cient to  allege,  in  support  of  an 
application  for  a  rehearing,  that 
the  decision  was  erroneous,  and 
that  the  question  was  new. 

Semble,  it  is  contrary  to  the  policy 
of  the  act  59  G.  S.  c.  91^  for 
giving  additional  facilities  in  ap- 
plications to  CourU  of  Equity 
regarding  the  estates  of  charities, 
to  permit  a  rehearing  of  an  appeal 
presented  under  that  act.  But 
whether  the  act  is  to  be  construed 
as  actually  prohibiting  such  a 
rehearing,  quaref  Attorney  Ge^^ 
neralv.  Ward.  449 


See  AvviULU 


REVIVOR. 
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REVIVOR. 

In  the  answer  to  a  bill  filed  to  re- 
vive a  suit,  and  to  prosecute  the 
decree  made  in  the  suit,  a  defend- 
ant is  not  entitled  to  resist  the 
plaintiff's  right  to  revive  and 
prosecute  the  decree,  by  stating 
matter  which  existed  at  the  time 
of  the  decree,  or  which  has 
arisen  since ;  and  such  matter,  if 
stated,  is  impertinent. 

When,  afler  a  decree  for  an  ac- 
count, the  suit  has  become  abated, 
a  defendant  who  is  interested  in 
the  account  may  file  a  bill  to 

^  revive  the  suit  and  prosecute  the 
decree,  although  he  could  not 
have  filed  the  original  bill.  De- 
vaynes  v^  Morris.  Page  21 3 


SCANDAL. 

In  a  bill  by  the  testator^s  son  and 
heir  at  law,  impeaching  a  will  on 
the  ground  of  undue  influence 
exercised  by  a  female  defendant 
over  the  testator's  mind,  an  alle- 
gation that  she  at  a  time  specified 
was  discovered  to  have  engaged 
in  a  criminal  connection  with  the 
testator,  and  that  she  openly 
cohabited  with  him  as  if  she  had 
been  his  wife,  is  not  scandalous 
4>r  impertinent*     Anonymous.    78 

SCHEDULES. 
See  New  Orders,  2. 

SETTLEMENT. 
See  LuNACTi  7« 


SETTLEMENT,   CONSTRUC- 
TION OF. 

R.  M.  seised  to  him  and  his  heirs 
and  assigns,  according  to  the  cus- 
tom of  the  manor  of  Taunton 
Deane,  of  certain  premises  within 
the  manor,  in  pursuance  of  articles 
made  in  contemplation  of  mar« 
riage,  surrendered  the  premises 
to  trustees,  upon  trust  to  permit 
the  settlor,  his  heirs  and  assigns, 
to  hold  and  enjoy  the  premises 
till  the  marriage,  and  after  the. 
solemnization  thereof,  upon  trust, 
for  the  settlor  for  life,  and  after 
his  decease,  upon  trust  for  the 
intended  wife  for  life,  in  bar  of 
all  dower  and  thirds;  and  after 
the  death  of  the  survivor  of  the 
husband  and  wife,  upon  trust  to 
surrender  the  premises  into  the 
hands  of  the  lord,  to  the  use  of 
the  children  of  the  marriage,  their 
heirs  and  assigns,  according  to 
the  custom,  as  tenants  in  common ; 
such  surrenders  to  be  made  at  the 
costs  and  charges  of  the  children 
who  should  be  entitled  to  take  the 
same,  by  virtue  thereof;  and  in 
default  of  issue  of  the  marriage 
that  should  be  living  at  the  death 
of  the  survivor  of  the  husband  and 
wife,  then  upon  this  special  trust 
and  confidence,  to  surrender  the 

,  premises  into  the  hands  of  the 
lord  of  the  manor  for  the  time 
being,  to  the  use  and  behoof  of 
the  right  heirs  of  the  settlor  for 
ever,  according  to  the  custom  of 
the  manor;  such  surrender  or  sur- 
renders last  mentioned  to  be  made 

at 
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at  the  costs  and  charges  in  all 
things  of  the  person  or  persons 
who,  by  virtue  of  the  last  men- 
tioned condition  or  limitation 
should  be  entitled  to  take  the 
same.  The  only  issue  of  the  mar- 
riage was  a  daughter,  who  sur- 
vived the  settlor,  but  died  in  the 
lifetime  of  the  widow,  her  mother. 
The  widow  continued  in  posses- 
sion of  the  premises  till  her  death. 
It  being  admitted  that  the  widow 
was,  according  to  the  custom,  the 
heir  of  the  settlor  at  the  time  of 
his  death,  and  that  his  youngest 
sister  was  such  heir  at  the  time  of 
the  widow's  death;  it  was  held, 
that  by  virtue  of  the  ultimate 
limitation  in  the  articles,  the 
youngest  sister  was  entitled  to 
call  for  a  conveyance  of  the  cus- 
tomary premises,  from  a  party  in 
whom  the  legal  estate  had  become 
vested,  and  who  also  claimed  the 
equitable  interest  through  the 
widow  and  the  daughter.  Locke 
V.  Southxvood.  Page  4 11 

SOLICITOR. 

A  solicitor  of  the  Court  of  Great 
Sessions  in  IVales  cannot  practise 
in  the  name  uf  a  solicitor  of  the 
Court  of  Chancery.  Turner  v. 
Ford.  1 

SPECIFIC  PERFORMANCE. 

Where  a  person  acting  on  behalf  of 
the  subscribers  to  a  railway,  who 
were  then  soliciting  a  bill  in  par- 
liament for  the  purpose  of  forming 


themselves  into  an  incorporated 
Joint  Stock  Company,  entered  into 
a  contract  with  the  trustees  of  a 
road,  whereby  it  was  stipulated 
that  in  consideration  of  the  trus- 
tees withdrawing  their  opposition 
in  Parliament,  and  consenting  to 
forego  certain  clauses,  of  which 
they  had  intended  to  press  for 
the  insertion  in  the  act,  a  for- 
mal instrument,  to  the  effect  of 
the  clauses,  should  be  executed 
under  tlie  seal  of  the  company 
when  incorporated;  and  the  bill 
was  accordingly  allowed  to  pass 
unopposed  and  without  the  clauses, 
an  injunction  was  granted  at  the 
suit  of  the  trustees  to  prevent  the 
company  from  violating  the  pro^ 
visions  contained  in  the  omitted 
clauses. 

An  agreement  to  withdraw  or 
withhold  opposition  to  a  bill  in 
Parliament  is  not  illegal ;  and  a 
Court  of  Equity  will  enforce  a 
contract  founded  on  such  a  cod^ 
sideration. 

An  incorporated  companj  will 
be  bound  by  the  agreement  of  its 
individual  members,  acting  on  its 
behalf  before  incorporation,  if  the 
company  has  received  the  full 
benefit  of  the  consideration  for 
which  the  agreement  stipulated 
on  its  behalf.  Edwards  v.  The 
Grand  Junction  Railxeay  Com' 
payiy.  Page  650 

See  Injunction,  4. 

Donatio  Mortis  Causa. 
Married  Woman. 
Railway. 

SUITORS 
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SUITORS'  FEE  FUND. 
All  claims  for  money  out  of  the 
suitors'  fee  fund  must  in  future 
be  made  by  the  solicitor  to  the 
suitors'  fund ;  but  on  his  refusal 
to  apply,  the  party  making  the 
claim  may  bring  his  claim  before 
the  Court  by  petition,  the  costs  of 
the  application  being  in  the  dis- 
cretion of  the  Court.  Howard  v. 
Bruton.  Page  448 

STATUTES. 

1.  27  Eliz.  c.  4.     Currie  v.  Nind, 

17 

2.  1  W.  4.  c.  60.     In  re  Shorrocks. 

31 

3.  39  4*  40  G.  3.  c.  98.  Shato  v. 
Rhodes.  135 

4.  6  IV.  4.  c.  76.  A tiomej/' General 
y.  The  Matfor  of  Liverpool.     171 

5.  3  4-4  IV.  4.  c.  27.  Foot  v. 
Collins.  250 

6.  53  G.  3.  c.  101.  In  the  Matter 
of  The  Dovenhtf  Hospital.       279 

7.  1  W.  4.  c.  36.  Watkin  v.  Parker. 

370 

8.  3  4-  4  fr.  4.  /;.  94.  Melligan  v. 
Mitchell.      '  433 

1^.  59  G.  3.  c.  91.  Attorneif -General 
V.  fFuri/.  449 

10.  13  £/«.  c.  20.  Sf  43  G.  3.  c.  84. 
Metcalfe  v.  TA^  Archbishop  of 
York.  .547 

11.  5  4-6  fr.  4.  c  76.  In  re 
Shrewsbury  School.  632 

STATUTE    OF  LIMITATIONS. 

A  suit  for  an  account  of  the  rents 
and  profits  of  real  estate  having 


become  abated  by  the  plaintiff's 
death,  after  answer,  but  before 
decree,  the  plaintiff's  personal  re- 
presentative, more  than  six  years 
afterwards,  filed  a  bill  of  revivor, 
to  which  the  personal  representa- 
tive of  the  original  defendant, 
who  had  also  died,  pleaded  ihe 
Statute  of  Limitations,  but  did 
not  state  in  his  plea  that  six  years 
had  elapsed  since  representation 
had  been  taken  out  to  the  original 
plaintiff:  the  plea  was  over-ruled. 
Perry  v.  Jenkins.  Page  118 

SUPPLEMENTAL  BILL. 

Upon  a  bill  against  executors  to 
have  a  testator's  estate  adminis- 
tered according  to  the  trusts 
of  the  will,  and  impeaching  cer- 
tain accounts  alleged  to  have 
been  fraudulently  settled  between 
the  defendants  and  deceased  co- 
executor,  it  appeared  at  the  hear- 
ing that  the  personal  represen- 
tative of  the  deceased  executor 
was  not  a  defendant,  and  the  de- 
cree then  made,  therefore,  re- 
stricted the  account  to  the  receipts 
of  the  defendants,  the  surviving 
executors,  and  directed  that  the 
account  settled  with  the  deceased 
executor  should  not  be  disturbed. 
The  same  plaintiffs  afterwards  filed 
a  bill  purporting  to  be  a  supple- 
mental bill,  bringing  before  the 
Court  the  personal  representative 
of  the  deceased  executor,  and 
also  the  assignees  of  ooc  of  the 
surviving  executors,  who  had 
become  a  bankrupt,  and  pray- 
ing 
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ing  that  the  accounts  and  inquiries 
directed  by  the  former  decree 
might  be  prosecuted,  and  that  an 
account  might  also  be  taken  of 
the  receipts  of  the  deceased  exe- 
cutor :  Heldy  on  the  demurrer  of 
the  assignees  of  the  bankrupt 
executor,  that  the  suit  for  the 
last-mentioned  purpose,  not  being 
supplemental,  was  irregular.  fVii- 
son  V.  2'odd.  Page  42 


TAXATION. 
See  Costs,  1. 

TIME,  COMPUTATION  OF. 
See  New  Ordbrs,  1. 

TRUST. 

Queen  Elizabeth  for  the  advance- 
ment and  better  maintenance  of  the 
free  grammar  school  of  Shrews- 
bury/, granted  to  the  bailiffs  and 
burgesses  of  Shrewsbury,  and 
their  successors,  amongst  other 
hereditaments,  the  advowson  of 
the  vicarage  of  C. 

By  an  act  of  parliament  after- 
wards passed  all  the  hereditaments 
and  real  and  personal  estates  be- 
longing to  the  school  were  vested 
in  a  corporate  body,  called  *<  The 
Governors  and  Trustees  of  the 
School,"  who  were  to  hold  the 
same  in  trust  for  the  benefit  and 
maintenance  of  the  school,  except 
the  right  of  presentation,  nomin. 
ation,  and  appointment  to  those 
ecclesiastical  benefices  which  were 
thereinafter  declared  to  be  in  the 


mayor,  aldermen,  and    assistants 
of  the  town  of  Shrewsbury^     3j 
a  subsequent  section  of  the  act, 
the  mayor,  aldermen,  and  assist- 
ants were  directed  to  fill  op  ts- 
cancies  in  the  vicarage  of  C,  by- 
nominating,   appointing^    or   pre- 
senting a  fit  person ;  provided  that 
such  person  should  be  preferred, 
cceteris  paribus  who  should  have 
been  brought  up  in  the  school, 
and  a  graduate  of  one  or  other  of 
the  universities,  and  bom   within 
the  parish  of  C;  except  that  it 
should  be  lawful  to  give  such  be- 
nefice to  either  of  the  masters  of 
the  school,  afler  he  should  have 
vacated  his  office  of  master,  not- 
withstanding any  such  claim  or 
preference  as  last  aforesaid  : 

Held,  that  the  right  of  present- 
ation to  the  vicarage  of  C.  was 
vested  in  the  mayor,  aldermen, 
and  assistants,  as  charitable  trus- 
tees within  the  meaning  of  the 
act  5  &  6  W.  4.  c.  76.  for  the  re- 
gulation of  municipal  corporations. 
In  re  Shrewsbury  School* 

Fage  632 

See  Charity,  1. 
Will,  S. 

TRUSTEES,  LIABILITY  OF. 

See  Executors,  1. 


VACATING  ENROLMENT. 

See  Enrolment. 

VENDOR  AND  PURCHASER. 

See  Married  woman. 

VOLUN- 
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VOLUNTARY  SETTLEMENT. 

A  testator  devised  a  copyhold  estate 
^o  trustees  in  trust,  for  his  wife 
For  life,  with  remainder  in  trust 
for  such   persons  as  she  should 
appoint  by  will  or  deed,  attested 
'by  three  witnesses,  with  remainder 
«over.     The  wife  married   again, 
and  she  and  her  second  husband, 
after  their  marriage,  by  deed  at- 
tested by  three  witnesses,  in  pur- 
suance of  the  power,  appointed 
the  estate,  and  directed  the  sur- 
viving trustee  of  her  former  hus- 
'band's  will  to  surrender  it  to  the 
use  of  a  mortgagee,  in  trust  to 
secure  the  sum  of  1600/.  and  in- 
terest, and  subject  thereto  to  the 
use  of  the  husband  and  Wife,  for 
their  joint  lives,  and  the  life  of 
the  survivor,  and  after  the  de- 
cease of  the  survivor,    in    case 
there  should   be  any   daughters 
or  younger  sons  of  the  marriage, 
upon  trust  to  sell  and  divide  the 
produce  among  such  daughters  or 
younger  sons ;  and  if  there  should 
be  none  such,  then  upon  trust  to 
surrender  the  estate  to  the  use  of 
such  persons,  as  the  wife  should 
by  will  or  deed,  attested  by  three 
witnesses,  appoint,  and  in  default 
of  such  appointment,  to  the  right 
heirs  of  the  wife.  A  surrender  was 
made  to  the  mortgagee  according- 
ly.   The  husband  aud  wife  after- 
wards sold  the  estate,  and  the 
mortgage  was  paid  off  out  of  the 
purchase-money;  the  husband  and 
wife  joined  with  the  mortgagee  in 
surrendering  to  the  use  of  the 


purchaser,  and  they  all  released 
to  him  all  their  interest,  by  a  deed 
attested  by  two  witnesses  only: 
Held,  that  the  purchaser  could 
make  a  good  title,  by  the  assist- 
ance of  the  statute  of  27  Eliz. 
c.  4.  (against  voluntary  convey- 
ances,) without  shewing  that  there 
were  no  daughters  or  younger 
sons  of  the  wife's  second  marriage* 
Currie  v.  Nind.  Page  17 


WARD  OF  COURT. 

Order  made  that  an  infant  ward  of 
Court  might  be  at  liberty  to  go 
abroad  for  a  short  period,  to 
visit  his  father,  on  satisfactory 
security  being  given  that  he 
would  be  restored  to  the  juris- 
diction within  a  limited  time. 
Biggs  V.  Terry.  675 

WASTE. 
See  Injunction,  6. 

WILL. 

1.  A  testatrix  devised  all  her  mes- 
suages, situate  in  Denmark  Court, 
She  had  five  houses  within  the 
court,  and  another  which  fronted 
towards  the  Strandf  and  formed 
one  side  of  a  covered  passage 
leading  to  the  place  where  the 
five  stood,  and  to  the  back  of 
which  was  attached  an  out-build- 
ing, abutting  on  ground  within 
the  court.  The  Vice-Chancellor 
having  decided  that  the  five 
houses  only  passed,  the  Lord 
Chancellor 
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Chancellor,  on  appeal,  directed 
an  ejectment  to  be  brought  by 
the  heir  at  law  against  the  devisee, 
and  on  a  verdict  being  found  for 
the  defendant,  reversed  the  de- 
cision of  the  court  below,  and 
made  a  declaration^  that  the  house 
fronting  towards  the  Strand  passed 
with  the  other  five.  Newton  v. 
Luctu*  Page  S91 

2.  A  testator  devised  certain  estates 
by  name,  together  with  his  farming 
stock  and  furniture,  to  his  beloved 
wife,  to  sell,  to  discharge  all  his 
creditors ;  and  he  constituted  his 
wife  and  T*  W.  his  executors, 
whom  he  appointed  to  sell  and 
dispose  of  all  his  estates  and  chat- 
tels, in  such  manner  as  they  should 
jointly  agree  upon,  or  not  to  sell 
if  it  seemed  most  advisable  to  keep 
them,  or  in  any  way  they  should 
think  proper  J  so  that  every  cre- 
ditor had  his  money,  and  if  sold, 
all  overplus  to  his  wife,  towards 
her  support  and  her  family:  Held, 


upon  demurrer,  that  the  testator  • 
children  had  such  an  interest  in 
the  devised  estates  as  enabled 
them  to  sustain  a  bill  against  the 
widow  and  her  co-executor  im- 
peaching a  sale  on  the  ground  of 
fraud,  and  praying  an  account  of 
the  rents  and  profits.  Woods  v. 
Woods.  Page  401 

See  Accumulation. 
Charity,  1. 3. 

WRIT  OF  RIGHT. 

A  writ  of  right  was  issued  before 
the  expiration  of  the  time  limited 
by  the  act  3  4-  4  »^.  4.  c.  27.  for 
bringing  such  writs.  After  that 
time  had  expired,  the  return  day 
of  the  writ  was  altered,  and  the 
writ  was  resealed :  Held,  that  the 
writ  must  be  considered  as  having 
been  brought  after  the  time  li- 
mited by  the  act;  and  it  was, 
therefore  superseded.  Foot  v. 
Collins.  250 
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